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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VINC 79-154-PM
PETI TI ONER A. C. No. 20-00044-05001
V.

Al pena Stone Quarry and M|
CEMENT DI VI SI ON, NATI ONAL
GYPSUM COVPANY,
RESPONDENT

DECI SI ON ON REMAND

Appearances: WIliam B. Mran, Esq., Ofice of the Solicitor, US.
Departnment of Labor, Arlington, Virginia,
for Petitioner;
Ant hony J. Thompson, Esq., and Charles E. Sliter, Esq.,
Hanel , Park, MCabe and Saunders, Washington, D.C.
for Respondent.

Bef or e: Chi ef Admi nistrative Law Judge Broderick
STATEMENT OF THE CASE

On April 7, 1981, the Comni ssion renmanded this case for a
determ nation as to which of the violations found to have
occurred were of such a nature as could significantly and
substantially contribute to the cause and effect of a mne safety
or health hazard. The determ nation that the violations occurred
and the anobunt of the penalties assessed are no | onger issues in
thi s proceedi ng.

Conmi ssion revi ew was not sought concerning nmy findings on
citations No. 288721 and 288722. Consequently, these are not
before ne on renand.

Fol | owi ng remand, both parties have filed briefs setting
forth their positions on the issues of fact and | aw. (FOOTNOTE. 1)
Based on their argunments and on ny review of the record, | nake
the foll owi ng deci sion.
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| SSUES

The issues with respect to each citation are whether the
i nspector found it to be significant and substantial, and whether
t he evi dence supports his findings.

The Secretary concedes that citations No. 288294, 288295,
288298, and 288567 are not significant and substanti al
viol ati ons, under the Conm ssion standard. Based on the
i nspector's testinmony, | agree and so find.

COW SSI ON STANDARD

The Conmission |laid down the following test to determne
whet her a violation is "significant and substantial": "based upon
the particular facts surrounding the violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
in an injury of a reasonably serious nature.” 3 FMSHRC at 825.
The Conmi ssion criticized the "mechani cal approach” foll owed by
MSHA and stated that "the inspector's independent judgnent” in
maki ng significant and substantial findings "should not be
circumvented.” Findings that a violation is significant and
substantial are inportant in that they may result in w thdrawal
orders under section 104(d) because of an operator's
unwarrantable failure to conply, or under section 104(e) if they
are part of a pattern of violations.

The Conmi ssion's test has two aspects: the probability of
resulting injury, and the seriousness of resulting injury. The
Conmi ssi on gave special weight to the judgnent of the Inspector

ClI TATI ON 288296

This citation charged that an electrical junction box was
not covered by a plate, in violation of 30 CFR 56.12-32. The
injury which mght result is electrical shock to an enpl oyee
comng in contact with the box. This is an injury of a
reasonably serious nature. However, the box was |ocated at the
end of a wal kway and, according to the inspector's statenent, the
occurrence of an injury was inprobabl e because the only enpl oyees
who woul d be in the area were mai ntenance and repair personne
who woul d deenergi ze the equi prent before working on it.

Therefore, | find there was not a reasonable |ikelihood that an
injury would occur, and despite my previous finding that the
vi ol ati on was serious, | now conclude that it was not significant

and substanti al
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ClI TATI ON 288297

This citation was issued because of spillage of |inestone up
to 24 inches deep on an el evated wal kway in violation of 30 CFR
56.11-1. Should an enployee trip on the spillage, he could fal
over a lowrailing to the ground, 30 or 40 feet below. This
obvi ously woul d cause an injury of a reasonably serious nature.
Though the wal kway was infrequently used, it was a wal kway and
there was a reasonable |ikelihood that the hazard would result in
injury to an enpl oyee using the wal kway. The wal kway was out of
doors and the elenents added to the likelihood of injury. The
vi ol ati on was significant and substanti al

ClI TATI ON 288826

This citation charges a violation of 30 CFR 56.12-34 in
failing to provide a guard for a light bulb located over a table
saw in the carpenter's shop. The likelihood of an injury was
slight, and any injury occurring would not be reasonably serious.
Therefore, the violation was not significant and substanti al

ClI TATI ON 288566

This citation was issued for an accunul ation of debris on a
wal kway next to a conveyor belt in violation of 30 CFR 56. 11- 1.
This violation is simlar to the one described in Citation No.
288297. The difference is that the wal kway here is about 10 feet
off the ground. | find that there is a reasonable |ikelihood
that the hazard (a fall) would result in injury of a reasonably
serious nature. The violation was significant and substanti al

ClI TATI ON 288827

This citation was issued because val ves on oxygen and
acetel yne tanks were left open while the tanks were not in use in
violation of 30 CFR 56.4-33. There were sources of ignition in
the area which could result in an explosion and serious injury.
Wet her the evidence shows a reasonable |ikelihood of an
explosion is nore difficult. The inspector's statenent indicates
that the probability of an explosion was slight unless a hose
began to leak or the tanks were upset. No |eaks were found. On
the ot her hand, the inspector testified that |eaving the val ves
open when not in use was a dangerous practice, and that an
accident was not unlikely. 1 conclude on the basis of the entire
record that there was a reasonable |ikelihood that a serious
injury would result fromthe violation. Therefore, the violation
was significant and substanti al
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CORDER

The parties did not challenge ny penalty assessnments in ny
deci si on of Decenber 26, 1979. Therefore, if the penalties
ordered paid in that decision have not been paid, they are
ordered paid i medi ately.

Janmes A. Broderick

Chi ef Admi nistrative Law Judge
~FOOTNOTE_ONE

The United M ne Wirkers of America sought party status

on May 6, 1981. | denied the notion to intervene. On review, ny
order was affirmed by the Conm ssion. Leave to file an am cus
brief was granted by the Comm ssion, but Counsel for the UMM
stated she did not wish to file such a brief.



