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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge, Discrimnation,
M NE SAFETY AND HEALTH or Interference
ADM NI STRATI ON ( MSHA)
ON BEHALF OF CLYDE SM TH, JR, Docket No. KENT 81-17-D
JAVES R CLEVENGER
MONROE MULLI NS, No. 1 M ne
DAVI D MAY.

JERRY LEE SM TH,
JOHN R TELFER, JR ,
JAMES THACKER
H K TILLEY, JR
AND THOVAS W WALKER
COVPLAI NANTS
V.

MULLI N CREEK COAL COVPANY, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Darryl A Stewart, Esq., Ofice of the Solicitor, U S
Department of Labor, for Conplainants
Charles E. Lowe, Esq., Lowe & Lowe, Pikeville, Kentucky, for
Respondent

Bef or e: Admi ni strative Law Judge Steffey

Two hearing sessions were held in the above-entitled
proceeding. The first hearing was held on March 6 and 7, 1981
in Pikeville, Kentucky, and pertained only to the nmerits of
conpl ai nants' contention that they had been di scharged in
viol ation of section 105(c)(1), 30 U S.C. 0O815(c)(1), of the
Federal M ne Safety and Health Act of 1977. A bench decision was
mailed to the parties on March 17, 1981. The bench deci sion
found that all nine conplainants had been discharged in violation
of section 105(c)(1) of the Act and paragraph (B) of the bench
deci sion provided for reinstatement of the four m ners who had
requested reinstatenment and paragraph (C) of the bench deci sion
ordered respondent to nmake paynents of back pay to all nine
conpl ai nants. Paragraph (G of the order acconpanying the bench
deci sion provided for an additional hearing for the purpose of
determining the facts required to conpute back pay. The second
phase of the hearing in this proceeding was held on Novenber 17,
1981, in Prestonsburg, Kentucky, and a 17-page order was issued
on January 12, 1982, setting forth the methodol ogy to be used in
conputi ng back pay.

Counsel for the parties filed on February 1, 1982, two
letters showi ng that counsel for the parties agree to the
correctness of the calculations for back pay conputed by
conpl ai nants' counsel. The parties have not rai sed any issues
with respect to the nmethodology | used in directing the



conput ati on of back pay. Therefore, | find that the cal cul ations
subm tted by conplainants' counsel in his letter of January 22,
1982, shoul d be used as the basis for ordering paynment of back
pay and the letters of counsel showi ng agreenent as to the

calcul ations are attached as an appendi x to this decision.
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VWHEREFORE, it is ordered:

(A) The 16-page bench decision mailed to the parties on
March 17, 1981, is confirnmed and hereby issued as the final
decision on the nmerits of the discrimnation charges alleged in
thi s proceedi ng.

(B) The final decision in this proceeding is conprised of:
(1) the 16-page bench decision confirmed in paragraph (A) above,
(2) the two-page Order Granting Request for Extension of Tine,
(3) the 16-page Order Providing for Computation of Back Pay, and
(4) the six-page Appendi x nmade up of letters fromthe parties
agreeing to the computations of back pay.

(C Paragraph (B) of the bench decision is confirmed, to
wit, the Conplaint of Discharge, Discrimnation, or Interference
filed in this proceeding on Cctober 24, 1980, is granted for the
reasons given in the bench decision confirmed in paragraph (A)
above.

(D) Paragraph (B) of the bench decision is rescinded as
noot because respondent has already reinstated all of the
conpl ai nants who wi shed to be reinstated.

(E) Paragraph (C) of the bench decision is rescinded as
noot because back pay has been conputed and paynent is awarded in
par agraph (J) bel ow

(F) Paragraph (D) of the bench decision is rescinded as
noot because respondent has al ready provided the basic data
requi red for conputing back pay.

(G Paragraph (E) of the bench decision is rescinded as
noot because the parties have already participated in the
gat hering of the necessary data for conputing back pay.

(H Paragraph (F) of the bench decision is confirmed, to
wit, the enployment records of all nine conplainants shall be
conpl etely expunged of all references to their unlawful discharge
and matters relating thereto.

(1) Paragraph (G of the bench decision is rescinded as
noot because counsel for the parties have already requested a
reconveni ng of the hearing for the purpose of determ ning
back- pay data, the hearing has already been held, and the anount
of back pay due to each conpl ai nant has been conput ed.

(J) Respondent, within 30 days fromthe date of this
deci sion, shall pay each conplai nant the anmount set forth after
his name in the tabul ation below, together with interest at 12
percent per annum

(1) Thomas V. Walker................... $16, 226. 95
(2) John R Telfer,Jdr.................. 15, 979. 90
(3) dyde Smith, Jr.................... 10, 478. 15

(4) Janes R Cevenger ................ 26, 410. 30



(5) Jderry Lee Smith ................... 17,082. 30
vid May ... , .
(6) David May 13, 241. 65
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(7) H K Tilley, Jr.o..... . ... . ... 19, 224. 95
(8) Mnroe Mullins..................... 4,484.70
(9) Janes Thacker...................... 1, 830. 00

Richard C Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)
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The 16-page bench deci sion reproduced bel ow was mailed to the
parties on March 17, 1981, and is confirmed by paragraph (A)
above as the final decision on the nerits of the discrimnation
charges raised in this proceeding.

Thi s hearing involves a Conpl ai nt of Discharge,
Di scrimnation, or Interference filed on October 24, 1980, in
Docket No. KENT 81-17-D by the Secretary of Labor and the M ne
Safety and Health Administration on behalf of nine coal mners,
nanely, Cyde Jr. Smth, James R C evenger, Mnroe Millins,
David May, Jerry Lee Smith, John R Telfer, Jr., Janes Thacker
H K Tilley Jr., and Thomas V. Wl ker, pursuant to section
105(c)(2), 30 U.S.C [0O815(c)(2), of the Federal M ne Safety and
Heal th Act of 1977, alleging that conplainants were illegally
di scharged by Mullin Creek Coal Company, Inc., on or about Apri
10, 1980, because they had withdrawn fromMillin Creek's No. 1
M ne and had refused to produce coal froman area of the nine
havi ng al | egedly unsafe and hazardous roof conditions.

The issues raised by the Conplaint are whether respondent
vi ol ated section 105(c)(1l) of the Act so as to entitle the
conpl ainants to the relief they are seeking under section
105(c)(2) of the Act. M decision will be based on the findings
of fact which are set forth bel ow
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Fi ndi ngs of Fact

1. The No. 1 Mne of Mullin Creek Coal Conpany, Inc., has

two working sections. On April 10, 1980, when nost of the events
resulting in the filing of the Conplaint in this proceedi ng
occurred, a continuous-m ning nmachi ne was bei ng used in one
section and conventional mning procedures were being used in the
ot her section. The nen using the conventional equi pnment were
engaged in secondary mning or the extracting of pillars. Two
production shifts per day were used in the pillar-recovery
section. Respondent has stipulated that it is subject to the
provi sions of the Act and to the regul ati ons promul gat ed

t her eunder .

2. Jerry Lee Smith was the operator of the roof-bolting
machi ne on the 3-p.m-to-11-p.m shift and had worked at the No.
1 Mne for about 1 year prior to April 10, 1980. He left the
m ne about 6 p.m on April 10 because he clainmed that hazardous
conditions nmade it unsafe for himto work. He described the
unsafe conditions as an absence of the proper nunber of breaker
posts, excessively w de bolting places, and |ack of tinbers for
use as line posts or roadway posts. He clained that such w de
cuts of coal had been taken fromthe No. 2 and No. 3 pillars,
that he had to install 32 bolts on 4-foot centers instead of the
15 bolts which woul d have been required if excessively w de cuts
had not been taken. Smith also refused to install bolts in the
No. 7 pillar after the coal was | oaded because the roof just
outby that pillar had dropped down about 2 or 3 inches. Smith
said that it was unsafe to pass under that portion of bad roof in
order to bolt the roof in the fresh cut which had been | oaded
fromthe No. 7 pillar. Smth also clainmed that eight breaker
posts were required to be set inby the end of each pillar but in
only one entry in the entire line of pillars had breaker posts
been set, and even for that single entry, only six of the eight
requi red posts had been installed. Also, Smith said that an
adequat e amount of air was not reaching the working face because
of the conplete absence of brattice curtains. Smth asks that he
be reinstated to his former position.

3. Mnroe Mullins was the operator of the cutting nmachi ne
in the pillar-recovery section on the 3-to-11-p.m shift on Apri
10, 1980. He had worked at the No. 1 Mne about 4 nonths prior
to April 10. Millins left the mne about 6 p.m on April 10
because he believed it was unsafe to work in the mne. Millins
clained that six breaker posts had been installed in only one
entry out of seven entries, and that in the single entry where
breaker posts had been set, only six had been set of the eight
which were required. Millins asked the section foreman for
additional tinbers, but the section foreman told himto run coa
and no tinbers were provided. Millins also stated that proper
ventil ation was | acking because no brattice curtains at all had
been installed. Al seven pillars had been conpletely cut from
one side to the other without |eaving wings on either side of the
pillars. Millins asks that he be reinstated to his forner
position as operator of the roof-bolting nmachine.



4. Thomas V. Wal ker now works for the A and S Coal
Conmpany and does not ask to be reinstated to his former position
at Mullin Creek's mne. On April 10, 1980, \Wal ker was the "shot
firer" or the person who filled hol es
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wi th expl osives and detonated them \alker |left the m ne on
April 10 at about 6 p.m because he considered the mne to be
unsafe. The conditions which he described were that the entire
ends of all seven pillars had been drilled and undercut. No

ti mbers had been installed by the previous day shift, but tinbers
were brought in and set for himto shoot the coal down in the No.
7 pillar. Walker had difficulty in shooting the other pillars
because of their having been drilled and undercut all the way
across the pillars. The undercutting had weakened the coal to be
shot to such an extent, that the coal was settling down to the
floor of the mne and causing the holes which had been drilled
for insertion of explosives to be crushed and obliterated.
Despite that problem Wl ker was able to shoot coal in the No. 6
pillar; he shot only half of the No. 5 pillar; he shot all of the
No. 4 pillar and half of No. 3. The coal had fallen so badly in
the No. 1 and No. 2 pillars, that he was unable to shoot any part
of them The hazard whi ch upset Wl ker the nost was that the roof
was tending to override the working section and all coal fell so
far into the area where he was working that his powder and
detonators were covered by falling coal and it was necessary for
himto dig themout of the coal so that he could finish shooting
the pillars where holes were still visible. Walker was al so
concer ned about being asked to set tinbers beside the | oading
machine while it was still in operation. Wlker additionally
resented the fact that the section foreman would not stop the

| oadi ng machi ne | ong enough for the mners to determ ne from
sound whet her the roof and tinbers were nmaking noi ses indicating
an inmnent roof fall. \Walker was al so concerned about the poor
ventilation that existed as a result of the conplete absence of
brattice curtains on the section

5. H K Tilley was working at the No. 1 Mne on Apri
10, 1980. He is unenployed at the present tinme and would like to
be reinstated. On April 9, Tilley had worked as an operator of a
ram car, but when he went into the mine on April 10, the nine
foreman told himthat his job was being changed fromthat of
operator of a ramcar to that of helper for the operator of the
roof-bolting machine. He left the mne on April 10 at or about 6
p. m because he feared for his safety. The hazards he descri bed
were that all pillars had been cut fromone side to the other
wi t hout | eaving wi ngs on each side. He also was concerned about
the conplete lack of any brattice curtains on the section
Till ey was upset about having been transferred suddenly to the
position of helper for the operator of the roof-bolting machine
wi t hout having received any prior training to do that kind of
wor K.

6. Janmes Thacker was an operator of a ramcar on Apri
10, 1980. He is now working for Preece Coal Conpany and does not
want to be reinstated to his fornmer position. Thacker left the
mne on April 10 after working only a few hours. The hazards he
was upset and nervous about consisted of cracked roof,
availability of only one or two tinbers, and failure of
ventilation. He saw no brattice curtains at all on the section
Thacker said that failure to set tinbers prevents the mners from
havi ng a nmeans of being warned by the cracking of tinbers if the



roof should begin to fall prematurely or suddenly.

7. Cdyde Smith was working at Mullin Creek's mne on
April 10, 1980. He is now working for the MG nnes Coal Conpany
and does not want to be reinstated. Wen Snmith cane to work at 3
p.m on April 10, 1980, he was told that
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his job had been changed fromthat of operator of the coal dril
to that of a general laborer. Smith went to the face area and
spent the first part of the shift installing six tinbers between
the No. 2 pillar and the No. 3 pillar. Two other m ners hel ped
hi m set those six tinbers which had to be cut with a dull saw
Smith realized that no tinbers were available to set in other

pl aces where they were needed and requested the section forenman
to get them David May, one of the nmen helping Smth set
tinbers, stated that he woul d see the section foreman about
obt ai ni ng addi tional tinbers. Smith was concerned about |ack of
ventilation which resulted froma conplete absence of brattice
curtains. Smith asked the section foreman to get additiona
pillars and the section foreman said he would worry about
availability of tinmbers and refused to stop production unti
tinbers could be set. Smith considered conditions in the mne to
be so bad that he becane upset and nervous and left the mne
after working only a few hours.

8. David May is now working for Dot Coal Company. He does
not want to be reinstated to his forner position. My was
working at Mullin Creek's No. 1 Mne on April 10, 1980, as a
bel t man and general |aborer. He went into the mne about 3 p.m
and saw several unsafe conditions, including cracked roof,
pillars being cut all the way across the ends, and poor
ventil ation because of the conplete lack of brattice curtains.
May asked the section foreman for additional tinbers and the
section foreman prom sed to have sone brought into the mne. My
waited at the power center for the tinbers to be brought in, but
they did not arrive before the mne forenman cane into the mne
and called all nmen together for a talk which was highly critica
of their working habits. May becanme upset after the foreman's
speech and left the mne a short tine afterward, believing that
conditions in the mne were too unsafe for himto continue
wor ki ng there

9. John R Telfer, Jr., now works for WIf Creek
Coll'ieries and does not want to be reinstated to his forner
position at Mullin Creek's mne. Telfer was working on the
3-to-11-p.m shift on April 10, 1980. He had been a hel per for
the operator of the roof-bolting machine, but when he entered the
mne to work on April 10, he was given the job of being an
operator of a ramcar. He believed conditions to be unsafe in the
m ne because the pillars had been cut all the way across the ends
and there was a conmplete lack of brattice curtains. There were
not enough tinbers on the section and Tel fer asked the section
foreman to get some tinbers, but the section foreman declined to
stop production to install tinbers and told Telfer to haul coal
Telfer left about 6 p.m after deciding that conditions were too
hazardous for himto conti nue working on the section

10. Janes R O evenger was working at Mullin Creek's m ne
on April 10, 1980, as a repairnman. He is presently unenpl oyed
and would like to be reinstated to his former position. He |eft
the mne on April 10 about 6 p.m after deciding that conditions
were too hazardous for himto continue working. The conditions
he described were that the pillars had been cut all the way



across, that conplete |lack of any brattice curtains failed to
provi de proper ventilation, and that no roadway tinbers had been
set. He repaired a cutting machine and a tractor for a ram car
bef ore he stopped working on April 10, 1980.
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11. Al of the nine conplainants naned in the preceding
par agraphs stated that when they were | eaving the m ne property
on April 10, the m ne foreman saw themon the surface of the mne
and stated, as they passed the mne office, that he would
interpret their leaving before the shift had expired as a
vol untary resignation or act of quitting. Al of the
conpl ai nants stated that they disagreed with the nmne foreman's
position and sone of themtold the mne foreman that they were
not quitting and would report to work the next day.
12. \Wen conpl ainants returned to work on Friday, Apri
11, 1980, the day after they had declined to work in unsafe
conditions, they first went by the office to pick up their
paychecks. The checks were acconpanied by "quit" slips which the
men refused to accept. According to the testinony of
respondent' s bookkeeper and one of the former owners of the nine
Kenneth Stanley, the quit slips were suppl emented on Monday,
April 14, 1980, with lay-off slips. The lay-off slips allowed
t he conpl ai nants to draw unenpl oyment conpensation after Apri
10, 1980, whereas the "quit" slips would not permt themto claim
unenpl oynment conpensati on

13. Stanley was at the mine office when conpl ai nants
pi cked up their checks on April 11, 1980, and he tal ked to them
individually, or in a group, in his office. He asked themto
call himafter he had investigated their conplaints. They did
call back on Monday, April 14, 1980, and Stanley, or his
secretary, told themthat they no |l onger had jobs at Millin
Creek's m ne.

14. Al of the conplainants testified that they received
certified letters asking themto cone back to work on May 1,
1980. Al of themreturned to work after receiving the certified
letters. None of the nine conplainants were reinstated to their
former positions on a production shift. Instead, they were
assigned work related to laying track in the mne for the purpose
of opening a new section which would use a conti nuous-m ni ng
machine. On May 9, 1980, after they had worked |l ess than 2
weeks, all of the conplainants received |lay-off slips. According
to the testinmony of Earl Tol man and Debbie Stanley, who worked in
respondent's office, on May 9, 1980, the sane day that
conpl ai nants were laid off, a total of 23 mners, including
conpl ai nants, were laid off. On May 30, 1980, 11 additiona
mners were laid off; on June 3, 1980, 10 miners were laid off;
and on June 6, 1980, 3 miners were laid off.

15. Two MSHA inspectors, naned Hugh V. Smith and Danny
Har mon, conducted a spot inspection of respondent's No. 1 M ne on
April 11, 1980, the day after the conplainants had |left the mne
in protest of unsafe conditions. Inspector Smith wote Ctation
No. 713379 at 4:15 p.m, under section 104(d) (1) of the Act,
alleging that a violation of 30 C.F.R [75.200 had occurred in
the area of the mne where retreat mning was in progress. The
citation states that respondent’'s roof-control plan had been
violated by the failure of respondent to install roadway posts in
the Nos. 1, 2, and 3 pillar blocks and by the failure to use
wooden cap bl ocks on the radius turn posts that had been



installed in the Nos. 1-6 pillar blocks. The citation al so
al l eges that the pillar blocks appeared to be taking weight
because coal was sloughing fromthe
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ri bs and reducing the size of the pillar blocks. The other

i nspector, Danny Harnon, issued Wthdrawal Order No. 730125 at
5:45 p.m on April 11, 1980, alleging a violation of 30 CF. R [
75. 301 because the mnumum quantity of 9,000 cubic feet per

m nute of air was not reaching the |last open crosscut to carry
away any harnful dust and expl osive gases which m ght have
accumul ated in the mne. The order stated that there was
insufficient air novenment to turn the bl ades of an anenoneter.

I nspect or Harnon stated that no brattice curtains at all had been
installed on the section and that 10 brattice curtains had to be
erected to direct an adequate volume of air to the |ast open
crosscut on the working section

16. Kenneth Stanley was a co-owner of the No. 1 Mne on
April 10, 1980, when conplainants left the mne after objecting
to the hazardous conditions which existed in the mne. Stanley
sold his stock in June 1980 and, at the tine of the hearing held
in March 1981, Stanley had no interest in Miullin Creek Coal
Conmpany. On April 11, 1980, when conplainants reported to the
m ne office to pick up their checks, Stanley asked the mners to
cone into his office to discuss the reason for their |eaving the
mne on April 10. He talked to three or four of them
i ndividually and then all of themcane into his office at once.
Stanl ey stated that the reason they gave for wal ki ng out was that
they were upset and nervous about the way the mne forenman had
talked to themon April 10. As indicated in Finding No. 13
above, Stanley investigated their conplaints and then advi sed al
of themthat they no |onger had jobs at Mullin Creek's mne

17. Both Stanley and respondent's bookkeeper testified
that the miners cane to the mne dressed in casual clothes and
that none of themwore hard-hats or other clothing required for
wor ki ng underground. Both Stanley and the bookkeeper saw the
m ners when they canme for their checks around 11 a.m or noon and
did not know whether the mners had brought their working clothes
with themfor use around 3 p.m when the second shift on which
t hey wor ked began

18. Stanley stated that the m ne foreman on the second
shift, Elbert Church, had reported to himthat the conplai nants
had | eft the nmne before their shift had ended, but Stanley could
not recall whether Church had given hima reason for
conpl ai nants' | eaving. Stanley stated that instructions had been
pl aced on the bulletin board and that all mners had been told
that they should report any unsafe conditions first to the
section foreman, then to the mne foreman, then to him and that
if the unsafe conditions were not elimnated by any of the
managenent personnel at the mne, the unsafe conditions should be
reported to both the State and Federal inspectors.

19. Freddie Meade is a ram car operator who was haul i ng
coal on the second shift (3-to-11-p.m) when the conpl ai nants
left the mine. He said that one of the conplainants, dyde
Smith, tried to get himto |leave at the tinme the nine
conpl ai nants left, but he declined to | eave. Meade said that the
mners on the day shift were not setting tinbers on their shift



and that the men on the second shift resented having to install
ti mbers which should have been set by the m ners who worked on
the day shift. Meade stated that the
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requi red nunber of tinbers had not been set on the second shift
on April 10, but he clainmed that plenty of tinmbers could be found
within three breaks of the face and that the operators of the ram
cars would bring tinmbers to the working face if they were needed.
Meade testified that there were plenty of brattice curtains in
the mne, but he did not |like to see curtains hung near the face
because, in his opinion, they are a hazard to the | oading of coa
because they obstruct vision. Meade agreed that conditions on
the section were unsafe on April 11 when the inspectors exam ned
t he m ne.

20. Bobby Smith was the operator of the | oadi ng machi ne
on April 10, 1980, when the nine conplainants left the mne
before their second shift had ended. He agreed with the nine
conpl ai nants that conditions in the mne were bad on April 10
because the pillars had been cut all the way across, no brattice
curtains had been installed, and no roadway posts had been
erected. Bobby Smith, however, said that no one conpl ai ned about
not having tinbers. He also said that the reason the nen left
the mne on April 10 was that they were upset because the m ne
foreman, El bert Church, had changed some of their positions
around, such as Cyde Smth's reassignnent to setting tinbers and
H K Tilley's reassignnent as hel per for the operator of the
roof -bolting machine. Bobby Smith said that the conpl ainants
were al so upset because they were having to set tinbers on their
shift which should have been set on the day shift. Bobby stated
that in Church's speech to the nmen on the second shift on Apri
10, El bert Church, the m ne foreman, enphasized the fact that he
could not do anything about the way the day shift did its work,
but that he was responsible for the way they (the m ners on the
3-11 p.m shift) did their work. Church also nmade it clear to
the m ners on the second shift that they would have to increase
production on their shift because the second shift's production
had decl i ned consi derably.

21. Bobby Smith al so enphasized the fact that the mners
on the second shift were deliberately doing acts which interfered
wi th production. He nentioned such acts as deliberately stalling
aramcar in a mud hole, throwing a nmetal guard on the belt to
stall it, and dunping coal on the feeder when the beltline was
already stalled. Smith clainmed to have personal know edge only
as to the stalling of the ram car

22. Lawence Kindrick is a certified mne foreman and is
now wor ki ng for More and Myore Coal Conpany, but on April 10 he
was enpl oyed by respondent and was operating a coal drill on the
3-t0-11 p.m shift. He testified that the m ne foreman, El bert
Church, nmade a speech to the mners toward the first part of the
shift. The mners were upset about the things Church said and
left the mine, but Kindrick did not know when they left. He
stated that he saw not hing unsafe that night. Although he first
stated that he did not recall how the section |ooked, he
thereafter stated that the section was being ventil ated, that
ti mbers had been set in each entry, and that there were plenty of
ti nbers avail abl e on the section



23. El bert Church was the mne foreman on the 3-to-11
p.m shift on April 10, 1980, when the conplainants in this
proceeding left the mne before their shift was over. He has
wor ked for respondent for the past 4 years. He
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stated that production on the second shift had dropped to about
hal f of the anmounts previously produced. He called the mners
toget her on the night of April 10 and told themthat the section
woul d be closed down if they did not start producing nore coa
than they had been producing. He told themthat they were idle
an excessive anmount of the tinme and that if he found them | oafing
when the section foreman had assigned themwork to do, they would
be di scharged on the spot. Church said that the mners on his
shift had been conpl ai ni ng because they had to set the tinbers
whi ch the day shift should have installed. He said that he told
themthe day shift was the day-shift foreman's responsibility and
that he would I et the day-shift foreman worry about that shift
and that he would worry about his shift.

24. In Church's opinion, the conplainants had |left on
April 10 because, in his speech to them he had threatened to
fire themif they continued to | oaf when they shoul d be working.
Church agreed with the testinmony of one of the conplainants,
Cyde Snmith, to the effect that Church had refused to grant
Smith's request for permssion to talk to Church after Church had
conpl eted maki ng his speech on April 10. Church said the reason
that he refused to talk to Smith was that Smth had, on a
previ ous occasion, talked to Church for 45 mnutes during a
production shift. For that reason, Church believed that anything
Smith mght have to say to himcould be postponed to the end of
the shift. Church stated that he would not ask miners to work in
unsafe conditions and clainmed that he had had brattice curtains
installed to within two crosscuts of the working face. Church
testified that he was on the surface of the m ne when
conpl ainants left early on April 10 and that he warned them at
the tine they left that he would consider their leaving to be the
same as if they had been di scharged.

Vi ol ati ons of Section 105(c)(1) of the Act Were Proven To
Have Occurred

| believe that the 24 Findings of Fact set forth above
summari ze the basic facts on which ny decision shoul d be based.
The ultimte question raised by the Conplaint in this proceeding
i s whether violations of section 105(c)(1) occurred. Section
105(c) (1) provides, in pertinent part, that:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner * * * in any coal mne subject to this Act because
such miner * * * has filed or made a conpl aint under or rel ated
to this Act, including a conplaint notifying the operator or the
operator's agent * * * at the coal * * * mne of an alleged
danger or safety or health violation in a coal * * * mne
* * * or because of the exercise by such mner * * * on
behal f of hinself or others of any statutory right afforded by
this Act.

The section foreman, Joe Beard, to whom conpl ai nants
reported safety and health violations, did not testify as a



witness to this proceeding. Several of the conplainants
testified that they had conpl ained to himabout a | ack of
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tinmbers to set on the evening of April 10, that they had
conpl ai ned about the unsafe roof conditions that existed on Apri
10, and that they had conpl ai ned about the lack of ventilation
caused by the nonexistence of brattice curtains. Respondent's

wi t nesses did not purport to claimthat they were in the presence
of the section foreman at all times on April 10 so as to be able
to state that no safety conplaints were nade to the section

f or eman.

Conpl ai nants' testinmony to the effect that they conpl ai ned
about safety clearly preponderates, especially in the absence of
any testinony by the section foreman giving his version of the
events which occurred on April 10. The Commi ssion held in Loca
Uni on No. 1110, UMM v. Consolidation Coal Co., 2 FNMSHRC 2812
(1980), that it is unrealistic to require that each of a group of
m ners make his own individual conplaint about safety if he knows
that other m ners have al ready conpl ai ned wi thout receiving any
i nprovenent in conditions.

There can be no doubt about the existence of unsafe
conditions in the mne on the 3-to-11 p.m shift on April 10,
1980. Even respondent’'s w tnesses, with the exception of Law ence
Kindrick, testified that conditions in the mne were unsafe on
April 10, 1980. Kindrick's testinony is entitled to al nbst no
wei ght because he first testified that he did not recall what
conditions existed on April 10 and thereafter stated that tinbers
had been set and that ventilation curtains had been install ed.
The mine foreman stated that brattice curtains had been
installed to within two crosscuts of the working face. Even if
that were true, curtains installed within two crosscuts of the
working face will not provide the volume of 9,000 cubic feet per
mnute of air at the last open crosscut which is required by 30
C.F.R 075.301. Therefore, the mne foreman's testi nony does
not controvert the conplainants' contention that proper
ventil ation was not being provided on April 10. Moreover, the
m ne foreman stated that he rejected the conplai nants' objections
to having to install tinbers which should have been set by the
day shift on the ground that he was not responsible for the
failure of the day shift to conply with respondent's roof-control
plan. The mne foreman conpletely ignored the fact that the day
shift's failure to install tinbers caused the miners on his shift
to be exposed to unsafe roof conditions until the mners on his
shift could install the tinmbers which had not been erected by the
day shift. The mine foreman's excuse that the day shift's
foreman could worry about the day shift and that he would worry
about the night shift was a clear failure on his part to carry
out his responsibility to see that the working section was safe.
Qovi ously, one of the reasons that his second shift's production
had declined was that his nmen were having to do the roof-support
wor k whi ch shoul d have been perforned by the crew of nmen who
wor ked on the day shift. It is not surprising that his men
becanme upset when he threatened to fire themfor |oafing and
refused to listen to their conplaints.
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Respondent's Claimthat Mners Did Not Stop Wrking Because of
Unsafe Conditions

The primary defense which respondent makes to the
conpl ai nants' contention that they refused to work on April 10
because of the unsafe conditions in the mne, is that all of the
m ners who refused to work gave as their reason for refusing to
work that they they were upset and nervous. Nearly all of the
conpl ainants testified that they were nervous and upset when they
refused to work on April 10. That would be a normal reaction for
men to have who were exposed to unsafe roof conditions each day
when they reported to work. That would al so be a normal reaction
for men to have when their foreman blanmes themfor failure to
produce | arge quantities of coal while sinultaneously expecting
themto do the roof-control work which should have been perfornmed
by the miners on the day shift.

Every one of the unsafe and unheal thful conditions cited
by the conpl ai nants who refused to work was corroborated by the
testinmony of respondent's own w tnesses. The mine forenman
conceded that one of the conplainants had been sent to obtain a
supply of tinmbers and therefore was not present at the time he
made his speech threatening to fire the men if they did not
i ncrease their production of coal. The fact that a man had been
sent to obtain tinbers supports the conpl ai nants' contention that
an adequate supply of tinmbers was unavail able on the section at
the tine they were told to set tinbers.

The conpl ai nants' contention that tinmbers were not being
set by the day shift is also supported by the fact that when
I nspector Snmith exam ned the mine on April 11, the day after the
men refused to work because of unsafe roof conditions, he cited
respondent for an unwarrantable failure violation of its
roof-control plan in that roadway posts had not been set in the
Nos. 1, 2 and 3 pillar blocks, that cap bl ocks were not being
used on the radius turn posts that had been installed in the Nos.
1to 6 pillar blocks. Additionally, the inspector noted that two
of the pillar blocks had been dangered off by respondent as being
unsafe for extraction operations. The danger signs had been
erected on the next shift follow ng the one on which the
conpl ai nants had refused to work. The inspector's finding of
unsafe roof conditions on April 11 is strong corroboration for
t he conpl ai nants' contention that the roof was unsafe at the tine
they refused to work.

As to the conplainants' contention that an i nadequate
anmount of air was being provided at the working face, |nspector
Harnon wote an order of w thdrawal under the unwarrantable
failure provisions of the Act on the next day after the nen
refused to work. The reason given for his witing the order was
that his anenoneter would not even turn when he tried to
det erm ne whether the required volune of 9,000 cubic feet of air
per mnute was being provided at the | ast open crosscut.

I nspector Harnon testified that no brattice curtains what soever
had been installed in the working section and that it was
necessary for the mners to erect 10 brattice curtains before an



adequate volunme of air could be directed to the working face.
The inspector's finding on April 11 as to a conplete | ack of
brattice curtains is strong corroboration for the conpl ai nants’
contention that the section was not being ventilated properly on
April 10 when they refused to work.
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As | have indicated above, respondent's m ne foreman conceded
that curtains had been installed only up to two crosscuts from
the working face. It is not likely that the day shift woul d have
cone in and torn down the curtains on the norning of April 11 if
they had actually existed on the evening of April 10. Even
assum ng that the mne foreman's testinony is correct, the |ack
of curtains for a distance of two crosscuts fromthe place where
conpl ai nants were working would have failed to provide adequate
ventilation at the working face.

It is true that Stanley, one of respondent's co-owners,
clains to have interviewed the men on April 11 after they had
wal ked out on April 10. He clains that the nmen defended their
refusal to work only on the grounds that they were nervous and
upset and that they did not conplain about unsafe or hazardous
conditions on April 11. Stanley prom sed to investigate the cause
of their being upset and nervous, but the only investigation he
made was to ask the m ne foreman what had happened. Stanley did
not go underground on either April 10 or April 11 to exam ne the
wor ki ng section. He had told the conplainants to call himon
Monday after he had finished his investigation. Wen the
conpl ainants did call, Stanley told themthat he no | onger had a
job for them

The conditions described by the conplainants on April 10
and the conditions described by the inspectors on April 11 would
be expected to cause mners to be upset and nervous. The fact
that conpl ai nants may not have articul ated the reason for their
bei ng upset and nervous at the tine they refused to work is not a
sufficient reason to dism ss the Conpl aint when the evidence
shows that working conditions in the m ne were both unsafe and
unheal thful at the time they refused to work. Several of the
conpl ainants testified that they were too nervous to eat their
 unch and one man was so upset that he vomted.

It should be noted that the mne foreman did not try to
determ ne the cause of their refusal to work. The only action he
t ook when he saw the conpl ainants | eaving on April 10 was to tel
them as they wal ked past his office that he would consider them
to have been discharged if they wal ked out before the shift had
been conpl et ed.

The Al | eged Sabot age

Respondent clains that the mners were commtting acts of
sabotage in the mne. The mne foreman testified that the mners
were throwi ng objects into the feeder and on the conveyor belt
for the purpose of causing it to becone so choked with foreign
materials that the equi prent had to be stopped while the cl oggi ng
materials were extricated. The operator of the |oading machine
clained that he saw one of the conplainants deliberately drive a
ramcar in a nmud hole for the purpose of rendering it
i noperati ve.

One of the conplainants, Janmes C evenger, testified that
he repaired a wire in the control panel on the ramcar. No one



tried to controvert Clevenger's claimthat he repaired a wire in
the ramcar. Therefore, the
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evidence is at |east equivocal as to whether the ram car was
deliberately stuck in a mud hole or sinply ceased to run because
of the defective wire at the tinme it becane mred in nud.
Respondent does not take the position that it discharged
conpl ai nants because of the alleged acts of sabotage descri bed
above. Since Respondent does not claimthat it discharged
conpl ai nants because of the alleged acts of sabotage, it is
unclear to me just how respondent woul d have nme use its claim
that conpl ai nants were deliberately trying to sl ow down
producti on.

Respondent's C ai mthat Conpl ai nants Refused To Wirk
Because of Peer Pressure

Respondent cl ai ns that conplainants refused to work on
April 10 because several of the miners' jobs had been changed.
The m ne foreman changed H K. Tilley's job fromthat of an
operator of a ramcar to that of a helper to the operator of the
roof -bolti ng machi ne and the m ne foreman changed Cyde Snith's
job fromoperator of the coal drill to that of setting tinbers.
Two of the nen (Freddi e Meade and Bobby Smith) who remained in
the m ne and continued working on April 10 testified that two of
the conplainants, Tilley and Smth, respectively, tried to get
themto | eave the mne because Tilley and Smith were upset over
the changes in their jobs.

Each of the conplainants testified that he had refused to
work on April 10 because of unsafe and unhealthful conditions in
the mne. |If the evidence discussed above and the findings of
fact set forth above had failed to show that unsafe and
unheal t hful conditions existed in the mne on April 10,
respondent's claimthat the nen were persuaded to | eave by Tilley
and Smith who were dissatisfied with their job assignments woul d
be nore persuasive than it is. Clyde Smith testified that the
change in his job fromoperator of the coal drill to that of
setting tinbers did not upset himbecause the change provided him
with an opportunity of making the mne safe by giving himtine to
set the tinbers which were required by the roof-control plan
Smith claimed, however, that only six tinbers were avail able on
the section at the tine he started to set tinmbers on April 10.
After he and two other miners had set the six tinbers avail abl e,
he asked the section foreman to obtain a supply of additiona
tinmbers. The mine foreman testified that David May had been
di spatched to obtain tinbers. The evidence, therefore, supports
Smith's claimthat he could not set tinbers because none were
avai l abl e after he had installed the six which were present on
t he section when he reported for work.

The fact that all nine conplainants left at the sane tine
i ndi cates that they probably had a di scussi on anong thensel ves
about | eaving before they actually left the section. There is a
| ack of evidence, however, to show that the primary reason the
mners left was that four of them had had changes in their job
assignnments. Assuming that Smith was upset over the change in his
j ob assignnent, the evidence shows that he had additional reasons
for refusing to work and for trying to influence sone of the



other mners to refuse to work. He testified that when he asked
the section foreman for additional tinbers, the section forenan
told himthat he could not stop
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production while tinbers were set. Smith also testified that the
section foreman becanme very agitated when Smith suggested that a
Federal inspector be called to exan ne conditions on the section
Smith also said that the mne foreman refused to listen to his
conplaints after the mne foreman had nade his speech exhorting
the men to increase production. The m ne foreman hinsel f
corroborated that David May had been sent to obtain a supply of
timbers. Consequently, Smith had quite a few reasons to be upset
about conditions in the mne on April 10 and it is quite likely
that he included his job reassignment as one of the reasons for
suggesting that all of the nen ought to refuse to work in protest
of the conditions which existed. Both of respondent's witnesses
who clained that Tilley and Smith had tried to get themto |eave
the section also testified that conditions on the section were
unsafe on April 10 when the nine conplainants refused to work and
left the section.

In view of the circunstances described above, | cannot
conclude that the Conplaint in this proceeding should be
di sm ssed just because one or two of the conplainants may have
been active in persuading the other seven conplainants to refuse
to work in protest of the unsafe conditions under which they were
asked to perform especially in light of the mne foreman's
request that they increase production at the same tinme that he
declined to take action to provide proper roof support and
ventil ation.

The Recal | of Conplainants on May 1, 1980

One of the few facts in this proceedi ng which was
undi sputed is the fact that all nine of the conplainants were
sent certified letters asking that they report for work on May 1,
1980. Al of themdid report for work in response to the
certified letters. None of them however, were reinstated to the
positions on a production section which they held prior to their
di scharge on April 10. Both Stanley, the co-owner who testified
at the hearing, and the conmpany's bookkeeper stated that the nine
conpl ai nants were recalled for the sole purpose of doi ng manua
| abor, such as laying railroad track, required for opening a new
section which would utilize a continuous-mning machine in |lieu
of the conventional equi pnent which was being used in the section
of the mi ne where conpl ainants were working on April 10. Stanley
stated that he knew when he recall ed the nine conpl ai nants that
t hey woul d be used in connection with opening the new section and
that they would be laid off when that Iimted work had been
conpleted. As it turned out, the nine conplainants did various
types of manual |abor at the mne and were then laid off on May 9
after working |less than 2 weeks.

The evi dence shows that on May 9, when conpl ai nants were
laid off, 14 other miners were laid off. Additional mners were
laid off on other dates: 11 on May 30, 10 on June 3, and 3 on
June 6. The reason for the general reduction in personnel was
that the mine was converted to use of continuous-m ni ng machi nes
which require fewer mners than operation of a mne using
conventional equi prent. Respondent contends that even if



viol ati ons of section 105(c)(1) are found to have occurred so as
to warrant the reinstatenent of some of the miners, and paynent
of lost wages to all of them that the only period for
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whi ch they should be pernmitted to earn back wages woul d extend
fromthe tine of their discharge on April 10, 1980, to the tine
of their reinstatement on May 1, 1980. The reason for
respondent's position as to back pay is, of course, based on its
argunent that the mners were laid off on May 9 as a part of a
general reduction in working force and not because of anything
whi ch happened on April 10, 1980.

I find that respondent’'s position as to back pay nmust be
rejected for several reasons. There was not a true reinstatenment
of complainants to the positions which they held at the tinme of
their discharge. The co-owner who testified at the hearing
st at ed unequi vocal |y that when conpl ai nants were recalled on May
1, respondent's managenent knew that conpl ai nants woul d be
enpl oyed only for a very brief period of tine for the purpose of
laying track to open the new section. Respondent's w tnesses did
not explain how the reduction in force was made. Al of
conpl ai nants were di scharged on May 9, the day when the first
group of mners were laid off. There is nothing in the record to
show that all nine conplainants woul d have been laid off on May 9
if they had not refused to work on April 10. The fact that
conpl ai nants were recalled for a short-termjob and then laid off
again 9 days later as a general reduction in force supports a
conclusion that the rehiring and second di scharge were part of a
pl an deliberately designed to prevent the mners fromrecovering
back pay in the event their Conplaint in this proceedi ng should
be granted.

The M ners' Right To Wthdraw Because of Unsafe Conditions

The findings of fact set forth at the beginning of this
deci si on show that conpl ai nants had been exposed to unsafe
conditions on April 10, 1980. The Commi ssion held in Pasula v.
Consol i dati on Coal Co., 2 FMBHRC 2786 (1980), that a mner has
the right under the Act to refuse to work in hazardous
conditions. The evidence shows that conpl ai nants had objected to
the I ack of roof support and ventilation on April 10, 1980, prior
to the tinme that they refused to work. Therefore, respondent
vi ol ated section 105(c)(1) of the Act with respect to each of the
ni ne conpl ai nants when respondent refused to all ow conpl ai nants
to return to work on April 11 because of their refusal to work in
unsafe and unheal thful conditions on the afternoon and eveni ng of
April 10, 1980. The order acconpanying this decision wll
herei nafter require respondent to reinstate to their former or
equi val ent positions all of the conplainants who wi sh to be
reinstated. Respondent will also be ordered to pay al
conpl ai nants the wages which they woul d have earned if they had
not been unlawfully discharged on April 10, 1980.

It was agreed at the hearing that evidence would not be
taken with respect to the jobs which some of the conpl ai nants
have hel d between the time they were di scharged on April 10,
1980, and the time that they are paid back wages under the order
acconpanying this decision. At the conclusion of the hearing on
the nmerits, | stated that | would provide a period of tine for
conpl ainants to calculate their back pay and that a suppl enenta



hearing woul d thereafter be schedul ed at which respondent woul d
be given the opportunity to chall enge any of the facts underlying
t he cal cul ati ons of back wages. No final decision
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will be issued in this proceeding until the facts necessary for
awar di ng back pay can be obtai ned.

Cvil Penalty

Counsel for conplainants requested at the concl usion of
the hearing that | assess civil penalties for the violations of
section 105(c) (1) which I have found to exist. M order issued
January 13, 1981, providing for hearing in this proceedi ng,
consolidated the civil penalty issues with the issues raised by
the filing of the Conplaint, but that order nmade it clear that I
woul d defer the assessment of civil penalties until such tinme as
the Secretary of Labor files a Proposal for Assessnent of G vil
Penalty pursuant to the provisions of sections 105(a) and 110(a)
of the Act and sections 2700.25, 2700.26, and 2700.27 of the
Conmmi ssion's Rules of Procedure (29 C F. R [02700.25, 2700.26
and 2700. 27).

VWHEREFORE, it is ordered:

(A) The Conpl aint of Discharge, Discrimnation, or
Interference filed in this proceeding on Cctober 24, 1980, is
granted for the reasons hereinbefore given.

(B) Respondent shall reinstate Jerry Lee Smith, Mnroe
Mullins, H K Tilley, and James R O evenger to their former or
equi val ent positions at respondent’'s No. 1 M ne.

(© Respondent shall pay all nine conplainants the wages

t hey woul d have earned if they had not been unl awfully discharged
on April 10, 1980. Back pay may be reduced by the amount which
any of the conplainants earned fromworking at other jobs between
the date of their discharge on April 10 and the tinme of their
reinstatement with respect to the four mners named in paragraph
(B) above or to the tinme of repaynent of back pay with respect to
the remaining five conplainants who do not wi sh to be reinstated.

(D) Respondent shall provide MSHA's investigators and
conpl ai nants with such information as they nmay need from
respondent's payroll records in conputing the back pay.

(E) Conplainants' counsel is responsible for assuring
that the basic facts required for conputing back pay and offets
thereto are gathered, conpiled, and computed. The tine for
acconpl i shing the gathering of said informati on and maki ng the
necessary calculations will expire on May 22, 1981, unless an
extension of tinme is required and requested.

(F) The enploynent records of all nine conplainants shal
be conpl etely expunged of all references to their unlawful
di scharge and matters relating thereto.

(G Counsel for conplainants and counsel for respondent
shal |l confer and agree upon a nmutually convenient time for
recoveni ng of the hearing for
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t he purpose of permtting respondent's counsel to devel op any
facts which may be required pertaining to places where
conpl ai nants have worked between the time they were di scharged on
April 10, 1980, and the tine the hearing is reconvened. The date
agreed upon shall be reported to ne and an order providing for
reconveni ng of the hearing will be subsequently issued subject to
openings in ny cal endar of hearings and the availability of a
suitable hearing room |If the date requested by counse

conflicts with ny calender or the availability of a hearing room
a change in the date will not be nmade w thout giving counsel for
both parties an opportunity to arrive at an alternative date.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



