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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Discrimnation, or Interference
ADM NI STRATI ON ( MBHA) ,
EX REL PH LLIP DENNI' S | RVIN, Docket No. LAKE 82-5-D
ET AL.,
APPLI CANTS Eagle No. 2 Mne
V.

PEABCODY CQOAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Rafael Alvarez, Esq., Ofice of the Solicitor, U S
Depart ment of Labor, Chicago, Illinois, for Conplainants
Thomas R. Gl | agher, Esqg., and Mchael O MKown, Esq.,
St. Louis, Mssouri, for Respondent

Bef or e: Admi ni strative Law Judge Broderick
STATEMENT OF THE CASE

This proceeding is an action brought by the Secretary of
Labor on behalf of 70 miners enployed in February 1981 at
Respondent's Eagle No. 2 Mne alleging that the named m ners were
di scrimnated against in violation of section 105(c) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0801 et
seq. Pursuant to notice, a hearing was held in St. Louis,

M ssouri, on February 18, 1982. Forrest A. Younker was called as
an adverse witness by Applicants and Ownly Franklin WIIians,
Phillip Dennis Irvin, WIlliamHenry G bson and Narnie E. Nangle
testified on behalf of Conplainants. Forrest A. Younker
testified on behalf of Respondent. The parties agreed that the
depositions of Narnie E. Nangle, Robert Wal ker and M ke Wl fe my
be received as evidence. Sixteen joint exhibits were admtted,
and 2 additional exhibits were offered by Applicants and
admtted. Posthearing briefs were filed by both parties.

Based on the entire record and considering the contentions
of the parties, | make the foll ow ng decision:
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Fi ndi ngs of Fact

1. At all times pertinent to this decision, Respondent was
the operator of an underground coal mne in Gllatin County,
[Ilinois, known as the Eagle No. 2 Mne. Respondent is a large
operator.

2. The Conpl ai nants herein were mners enployed at the
Eagle No. 2 M ne.

3. There were three shifts in the subject mne, denom nated
A, B, and C. The hours were 8 a.m to 4 p.m, 4 p.m to 12:01
a.m and 12: 01 a.m to 8:00 a.m respectively.

4. Three shower roomfacilities were maintai ned at the
m ne, one for mal e enpl oyees, one for fenal e enpl oyees and one
for forenen.

5. The mal e enpl oyee's shower room was approximately 40
feet long, 12 feet wide and 7 feet high. The floor and walls
were concrete. There were two doors and no wi ndows. On February
12, 1981, there were three flourescent lights in the room
suspended froma netal ceiling, each with two bul bs, a netal
casing and a plexiglass bottom There were four ventilation fans
and two floor drains with metal grates. There were approxi mately
25 to 30 shower heads.

6. Above the shower roomon a netal floor was a 3, 000
gal l on water tank and four electrically operated water heaters.

7. On February 12, 1981, during the C shift (12:01 a.m to
8:00 a.m), a leak developed in the hot water tank. Repairs were
begun on the tank before 8:00 a.m, and hot water was not
avai l able for the C shift enployees. The enpl oyees on the A
shift were assured that the tank woul d be repaired prior to the
conpletion of their shift, and entered the m ne on the basis of
t hat assurance. The tank was repaired about 10: 00 a.m but
devel oped anot her |eak at about 11:00 a.m This | eak could not
be repaired wi thout conpletely draining the tank and maki ng
showers unavail able for both the A and B shift enpl oyees. A
trough was nade to drain the | eaking water down through the roof
into the shower room

8. The leaking water entered the fluorescent |ight fixtures
at the north end of the room Water collected in the fixture and
dri pped down on to the floor of the shower room The wire was
cut to the light but the power remained on

9. Representatives of the mners were concerned about the
danger involved to those who m ght shower in these circunstances
and had a neeting with m ne managenent, comenci ng at about 3:55
p.m, February 12. The B shift enployees did not enter the nine
at the beginning of the B shift because of this controversy.
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10. The M ne Superintendent and the Representatives of the

m ners di scussed sone alternative solutions to the problem (1)
drain the tank in order to repair it. However, this would nake
t he shower unavailable to all the enpl oyees on the three shifts.
(2) Use the fenal e enpl oyees' and forenmens' shower roons.
However this would provide only 11 shower-heads for 77 enpl oyees
on the B shift. (3) Cut off the power and install a tenporary
lighting systemusing cap lanps. The third alternative was
proposed by the Superintendent to the enpl oyee representatives
but they rejected it and called State and Federal inspectors.

11. The State inspector arrived at the mne at about 6:00
p.m He found some "irregular things" in one of the heaters which
were repaired i mediately. He stated to the niners
representatives that he saw nothing wong in using tenporary
lighting in the shower roomuntil the tank was repaired on the
weekend.

12. The miners on the B crew were not satisfied, refused to
go to work and left the mne prem ses.

13. A federal inspector arrived at the mne at about 10: 30
p.m At that time the power had been cut off to the flourescent
lights and certain conditions respecting the heater had been or
were being taken care of. The federal inspector stated that he
woul d have no objection to the use of battery operated cap | anps
to provide light for the shower room

14. Conplainant WIlliam G bson who worked on the C shift
rode to work with five other enployees fromtheir hones in
Kent ucky (about 80 miles or nore to the mne). Because the
shower room was not avail able the previous norning, G bson called
the m ne office before |leaving for work on January 12 (he was to
work 12: 01 to 8:00 on January 13) and was assured that the tank
woul d be repaired in time for his shift.

15. Wien M. G bson and his crew arrived at the mne, the
tank was still being worked on, and the lights in the shower room
were off. Because he objected to these conditions, M. G bson
and eight others fromthe C shift (calling thenselves "the boys
from Kentucky") refused to go underground and went hone "for
safety reasons.”

16. The other nenbers of the C shift worked their regul ar
shift and took showers afterwards using canp |anps for |ighting.

17. The enpl oyees on B and C shifts were not paid for the
shift in which they refused to work. Each also received a letter
of warning of disciplinary action.
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18. WIlliam G bson received a witten notice of suspension wth
intent to discharge

19. Gbson filed a grievance which went to arbitration
G bson was reinstated pursuant to an arbitrator's award.

20. Prior to the hearing in this case, the letters of
di scipline issued to the Conplai nants herein were resci nded and
renoved fromtheir enploynment records.

STATUTORY PROVI SI ON
Section 105(c)(1) of the Act provides:

(c)(1) No person shall discharge or in any nmanner

di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an all eged danger or safety or health violation in a
coal or other mine, or because such m ner
representative of mners or applicant for enploynment is
t he subject of medical eval uations and potenti al
transfer under a standard published pursuant to Section
101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right

af forded by this Act.

| SSUES

1. Were Applicants disciplined by Respondent for activity
protected under the Mne Act?

2. If so, what is the renedy for the violation?
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CONCLUSI ONS OF LAW

1. Respondent is subject to the provisions of the Federa
M ne Safety and Health Act of 1977, and the undersi gned has
jurisdiction over the parties and subject matter of this
pr oceedi ng.

2. Applicants, mners on the B and C shifts, failed to
establish that their refusal to performwork on February 12 and
13, 1981, resulted froma reasonable, good faith belief that it
was hazardous to do so

DI SCUSSI ON

Refusal to performwork is protected under section 105(c) (1)
of the Act if it results froma good faith belief that the work
i nvol ves safety hazards, and if the belief is a reasonabl e one.
Secretary of Labor/Pasula v. Consolidation Coal Co., 2 FNMSHRC
2786, 2 BNA MSHC 1001 (1980), rev'd on other grounds sub nom

Consol i dati on Coal Co. v. Marshall, F. 2d (3rd
Cr. 1981); Secretary of Labor/Robinette v. United Castle Coal
Co., 3 FMSHRC 803, 2 BNA MsSHC 1213 (1981). | conclude that the

objections raised by the B shift mners to showering in a room
where water was running through electric light fixtures were
reasonabl e and were nmade in good faith. Respondent concedes t hat
at that time the mners had a good faith reasonable belief of the
possibility of a shock hazard. However, Respondent offered an
alternative, i.e., cutting off the electricity and using
tenmporary lighting in the formof cap lanps. This proposa
renoved the potentially dangerous condition and provided shower
facilities which were adequate. The State m ne inspector stated
that he could see nothing wong with the proposed tenporary
lighting. The refusal of the B shift enpl oyees to work under

t hese circunstances becane at that point unreasonabl e and
therefore was not protected by the Act. See Secretary/Bennett v.
Kai ser Al umi num and Chem cal Corporation, 3 FMSHRC 1539 (1981).
The electricity had been renoved fromthe fluorescent |ights and
the water heater was being repaired at the tine the C shift

enpl oyees refused to go into the mine. Both the State and
Federal inspectors had indicated that the condition was no | onger
a hazard. | conclude that the refusal of the mners on the C
shift to go to work was unreasonabl e and not protected under the
Act .

3. The failure of Respondent to pay Applicants for the tine
they did not work on February 12 and 13, 1981, was not a
viol ation of section 105(c) (1) of the Act.
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CORDER

Based on the above findings of fact and concl usi ons of |aw
IT 1S ORDERED that this proceeding is DI SM SSED.

Janes A. Broderick
Admi ni strative Law Judge



