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Bl ue Lizard and Markey M nes

Appear ances: James H. Barkley, Esq., Ofice of the Solicitor
U S. Departnent of Labor, Denver, Colorado for

Petitioner Cal vin Bl ack,
Respondent

Bef or e: Judge Vai

Bl andi ng, Utah, for

PROCEDURAL HI STORY

In these cases, petitioner seeks to

have citations affirnmed

and civil penalties assessed agai nst respondent Calvin Bl ack

Enterprises. Respondent is charged with

m ne safety violations,

and refusal to allow unrestricted MSHA m ne inspections.
Pursuant to agreenment by the parties, the cases were consolidated

for hearing and decision. Upon notice to

the parties, a hearing

on the nerits was held on February 9, 1982 in Salt Lake City,
Ut ah under the provisions of the Mne Safety and Health Act of

1977, 30 U.S.C. 0801 et seq. (the "Act")

Subsequent to the

hearing, the parties filed |letter nenoranda.

| SSUES

1) Was respondent properly charged

in the Markey Mne, and if so, what civil

appropriate?

with safety violations
penalties are

2) \Were representatives of the Secretary unlawfully barred
by respondent from conducting an inspection of respondent's Bl ue

Li zard and Markey M nes, and if so, what
be assessed?

Docket No. WVEST

civil penalties should

80-6-M

Citation Nos. 336808 and 336809 were issued on May 17, 1979,
when MSHA i nspector Ronal d Beason visited respondent's Markey

urani um ni ne near
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Bl andi ng, Utah. During the inspection, Beason noted enpl oyees of
an i ndependent contractor (Sanders Exploration Co.) working
underground in conditions allegedly violating mandatory safety

st andards promul gated under the Act.

Citation No. 336808 charges respondent with violation of
mandat ory safety standard 30 C. F. R [57.15-30 which provides as
fol | ows:

A 1-hour self-rescue device approved by the Mne Safety
and Health Admi nistration shall be nmade avail abl e by
the operator to all personnel underground. Each
operator shall maintain self-rescue devices in good
condi ti on.

Beason testified that at the tine of his inspection, he observed
a geol ogi st and two hel pers (all enpl oyees of Sanders Exploration
Co.) working underground in a return air area w thout self-rescue
devices. The geol ogi st had been issued a self-rescuer, but left
it ina jeep approximtely 750 feet away. His two hel pers had
not been issued self-rescuers, nor had they been instructed in
the use and need for such devices (Tr. 36, 37, 56). Inspector
Beason testified that self-rescuers filter contam nated air, and
in the event of a fire, snoke and funes coul d overcone enpl oyees
not equi pped with these devices (Tr. 20).

Citation No. 336809 charges respondent with failure to
provi de adequate escape routes before allowi ng use of a
gasol i ne- powered jeep underground in the mne. Petitioner
contends that such a situation violates mandatory safety standard
30 C.F.R [O57.4-52, which provides as foll ows:

Gasol i ne shall not be stored underground, but nmay be
used only to power internal conmbustion engines in

non- gassy mnes that have nultiple horizontal or

i nclined roadways fromthe surface | arge enough to
acconmodat e vehicul ar traffic. Roadways and ot her

openi ngs shall not be supported or lined with
conbustible material. Al roadways and ot her openi ngs
shal | be connected wi th anot her opening every 100 feet
by a passage | arge enough to accommmpbdate any vehicle in
t he m ne.

Beason testified that during his mne inspection he observed the
geol ogi st and his crew using a jeep approximately 3,000 to 4, 000
feet underground, in the fresh air side of a drift. Mne
supervi sory personnel inforned himthat the jeep's engi ne was
gasol i ne-powered. The m ne did not have cross-cuts every 100
feet. Such cross-cuts, Beason contends, are necessary to allow
wor kers to bypass an area in the event of fire or air

contam nation (including that caused by gasoline engi ne exhaust)
(Tr. 40-42).

VWi | e respondent does not specifically deny the alleged
violations, the citations are contested on several other grounds.
First, the geologist and his crew are said to be enpl oyees not of



the m ne, but of an independent
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contractor. In addition, respondent clains that on the day of the
i nspection, the geologists and two hel pers arrived at the mne
and began worki ng before m ne personnel could supervise their
activities. Accordingly, respondent suggests that it should not
be held responsible for the workers' failure to conply with
safety standards. Secondly, respondent's owner maintains that he
knows of no fires having ever occurred in uranium m nes, and
contends that the safety violations are insignificant (Tr. 105).
Furthernore, he characterizes the citations in general as being
"nit-picky," and suggests that the safety violations were issued
by MSHA in an attenpt to create a confrontational situation, and
set an exanple in the comunity (Tr. 106, 112).

I find that respondent’'s argunents are without nerit. It is
wel | established that an owner-operator of a nmine can be held
responsi ble without fault for a violation of the Act conmitted by
an i ndependent contractor. 1In reviewing the Secretary's decision
to proceed agai nst an operator for a contractor's violation, the
Conmi ssion nust determine if such choice was nmade for reasons
consistent with the purposes and policies of the Act. dd Ben
Coal Co., 1 FMBHRC 1480 (Cctober 1979), aff'd., No. 79-2367 (D.C
Cr. (January 6, 1981); Cyprus Industrial M nerals Conpany, 3
FMSHRC 1 (January 1981), aff'd, 664 F. 2d 1116 (6th Cir. 1981);
Phillips Uranium Corp., 4 FMSHRC 549 (April 1982). Part of such
a determ nation includes an eval uation of the degree of control
retai ned by an operator, and whether the operator's nminers are
exposed to the hazard.

In this case, the independent contractor was hired by the
respondent to conduct geol ogical surveys in an operating nine
The activities involved workers untrained in mne safety, and
ext ended over the period of one year (Tr. 105). Safety
viol ations occurring during the course of such activities
endangered not only the enpl oyees of the independent contractor
but al so enpl oyees of the mine. It was therefore the operator's
duty to nonitor and control the independent contractor's workers
and their activities as they affected general nine safety
consi derations. Accordingly, |I find that respondent is |iable
for the safety violations at issue.

Furthernore, | reject respondent's contention that the
citations should be di sm ssed because they invol ved
"insignificant" safety violations, and represented inproper
notives on the part of MSHA. The fact that respondent knows of no
accidents in uranium mnes caused by the safety violations
involved in this case does not excuse his non-conpliance wth
mandat ory safety regul ations. Nor does the evidence show t hat
the i nspector had other than proper notives in issuing citations
for violations of mandatory safety regulations in this case. |
t heref ore conclude that respondent should be held responsible for
violation of the Act's safety standards, and that citation Nos.
336808 and 336809 were properly issued.

Docket Nos. WEST 80-81-M and 80-82-M

Citation Nos. 336695 and 336696 were issued for respondent's



all eged refusal to allow entry by representatives of the
Secretary into the Blue Lizard and Markey M nes for the purpose
of conducting mne inspections. Respondent is charged with

vi ol ati ng section 103(a) of the Act, which
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requi res that underground nmines be inspected at |east four tines
a year, and provides MSHA inspectors with the right of entry to,

upon, or through any m ne. Advance notice of an inspection is not
required.

Ronal d Beason (MSHA i nspector) and Benjam n Johnson (speci al
i nvestigator for MSHA) testified that on July 2, 1979 they
arrived at respondent's Blue Lizard Mne for the purpose of
conducting a safety inspection. Johnson had been instructed to
acconpany Beason followi ng a tel ephone call from Cal vin Bl ack
(owner of the Blue Lizard and Markey M nes) to the MSHA area
of fice made shortly after the Markey M ne inspection of My 17,
1979, which resulted in the issuance of two safety violation
citations. During the call, Black allegedly stated that he did
not intend to allow any further inspections of his mne
properties (Tr. 76).

Beason testified that upon arrival at the Blue Lizard M ne,
two of respondent’'s representatives informed Beason and Johnson
that they were trespassing, and denied thementry into the nine
The m ne representatives clained that they had neither the
aut hority nor the perm ssion of the owner, Calvin Black, to allow
such entry. In addition, they produced a notice issued by Bl ack
stating that no person was to be permtted on the property
wi t hout specific witten perm ssion fromthe ower. Beason and
Johnson were then asked by mine personnel to fill out a form
Al t hough the inspectors orally provided the requested
i nformation, they refused to sign the form (FOOTNOTE 1) Fol |l ow ng
further heated di scussion, during which the mne representatives
were read applicable portions of Section 103(a) of the Act and
informed of MBHA's |egal right to inspect, Beason and Johnson
abandoned their attenpt to gain entry to the mne. They had not
been specifically inforned that they would be prevented from
conducting an inspection, but due to the hostile and enotiona
confrontation, believed that they would be physically restrained
fromdoing so (Tr. 59, 83). Accordingly, citation and withdrawal
order No. 336695 was issued.

A second citation No. 336696, with associated w thdrawal
order, was issued on the sane day at the Markey Mne. A sinilar
confrontati on and denial of entry allegedly prevented Beason and
Johnson from conducting an inspection of that mne (Tr. 28-30,
79).

Respondent, on the other hand, clainms that Beason and
Johnson were not prevented from conducting an investigation
I nstead, under the express orders of respondent's owner, they
were given notice that they were trespassing, as anyone el se
entering the mne property w thout perm ssion would be (Tr. 108).
Such notice, respondent contends, was necessary due to genera
liability concerns and because the owner "didn't want the MSHA
i nspectors to
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go there without notice and w thout perm ssion" (Tr. 106, 107).
However, respondent's owner testified that mne personnel were
gi ven specific instructions not to use force in preventing
"trespassers” fromentering the mne properties (Tr. 108).
Respondent further denies inform ng MSHA by tel ephone that

i nspecti ons subsequent to the one at the Markey M ne would not be
al l owed. Rather, respondent naintains that the call was nade
nmerely to give notice to MSHA of the owner's intent to see an
attorney and take appropriate action agai nst people (both NMSHA
i nspectors and others) entering his property w thout perm ssion
(Tr. 107).

Despite respondent's clainms that Beason and Johnson were not
expressly prohibited fromconducting mne inspections, | find
that the mine personnel (acting under the owner's express
instructions) effectively prevented access to the m nes by
demandi ng that notice and perm ssion precede entry onto
respondent's property. A mandatory inspection, as provided in
section 103(a) of the Act, was therefore obstructed.

Section 103(a) of the Act requires no advance notice before
an inspection. Furthernore, although the |anguage of the Act
makes no reference to obtaining search warrants or owner
perm ssion prior to a mne inspection, courts have recogni zed a
Congressional intent to provide an absolute right of entry to
conduct legitimte inspections of mnes covered by the Act,
wi t hout need for a search warrant. Such a mne inspection program
has been justified as necessary to protect mners from unusually
severe occupational health and safety hazards. Marshall v.

Nol i chuckey Sand Co., Inc., 606 F. 2d 693 (6th Cr. 1979). In
addition, warrantless inspections have been held by the United
States Suprene Court to satisfy the constitutional constraints of
the Fourth Amendnent, since the certainty and regularity of the
Act's inspection program provi de an adequate substitute to a
warrant. Donovan v. Dewey, 452 U S. 594, 101 S.C. 2534 (1981).
Failure of an operator to permt an inspection has been held by
the Conmi ssion to be a violation of the Act, for which a penalty
nmust be inposed. Waukesha Line and Stone Conpany, 3 FMSHRC 1702
(July 1981).

In accord with the Act and the above cases, a MSHA
i nspector's right to inspect a mine is not dependent upon first
obt ai ni ng perm ssion of entry froman owner. Furthernore, an
owner's denial of entry w thout such perm ssion may reasonably be
interpreted as obstructing the exercise of mandatory m ne
i nspections under the Act. Upon encountering such denial of
access to a mne, a MSHA inspector need not test his or her need
to force entry to conduct an inspection. Upon a careful review
of the evidence in this case, |I find that respondent’'s owner
required his permssion for entry to the Blue Lizard and Markey
M nes, and therefore effectively prevented a |lawful, warrantl ess
i nspection of the prem ses by representatives of the Secretary.
Beason and Johnson identified thensel ves and their purpose at the
m nes, and yet were notified by m ne personnel that their
presence, w thout perm ssion granted by the mne owner
constituted a trespass (Tr. 13, 29, 94). The mne personnel's



statenments were authorized by the mne owner, and reflected the
owner's admtted desire to prevent MSHA i nspectors fromentering
the property wi thout notice and permission (Tr. 107).
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Since the provisions of section 103(a) of the Act and case | aw
do not require notice and perm ssion to precede an inspection, |
concl ude that Beason and Johnson were effectively denied free and
ready access to respondent's mnes. The MSHA i nspectors were not
required to force entry to conduct a mne inspection. Therefore,
Beason rightly issued citations based upon respondent's failure
to provide unconstrained entry to the mnes for the purpose of
conducting an inspection nandated by the Act. Accordingly,
citation Nos. 336695 and 336696 are affirned.

PENALTI ES

Upon determ ning that the four citations described above
were properly issued, the next issue is determnning the
appropriate civil penalties to be assessed for each violation
Section 110(i) of the Act sets forth six criteria to be
considered in determ ning the amount of civil penalty:

In assessing civil nmonetary penalties, the Conm ssion
shal | consider the operator's history of previous

vi ol ati ons, the appropriateness of such penalty to the
size of the business of the operator charged, whether

t he operator was negligent, the effect on the
operator's ability to continue in business, the gravity
of the violation, and the denonstrated good faith of

t he person charged in attenpting to achieve rapid
conpliance after notification of a violation

The Secretary's proposed civil penalties for each of
respondent's violations are as foll ows:

Citation No. Vi ol ati on Charged Amount
336808 30 C.F.R [O57.15-30 $ 8.00
336809 30 C.F.R [O57.4-52 10. 00
336695 30 U.S.C. [O813(a) 100. 00
336696 30 U.S.C. [O813(a) 100. 00

M ne History, Size, Financial Status.

At the hearing, no evidence of previous violations was
i ntroduced. Eight mners were enployed at the Markey M ne, while
three worked at the Blue Lizard Mne (Tr. 99, 100). Respondent's
owner, Calvin Black, stipulated that paynment of the proposed
penalties would not inpair the conpany's ability to continue in
busi ness (Tr. 45).

Negl i gence

Respondent's failure to conply with regul atory requirenents
i nvol ving sel f-rescuing devices and the operation of
gasol i ne- power ed engi nes underground constitutes ordinary
negl i gence. Under the Act, the mne operator is required to be
on the alert for, and correct, conditions representing hazards to
the health and safety of people working in the mne. Under the
facts of this case, respondent failed to exercise reasonable care
in ensuring that all workers in his mne (including enmployees of



an i ndependent contractor) conplied with mandatory regul atory
requi renents.
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On the other hand, respondent’'s violation of section 103(a)
of the Act was intentional and thus the equival ent of gross
negl i gence. Follow ng an inspection of the Markey M ne, which
resulted in the issuance of citations terned by respondent’'s
personnel as "nit-picky and asinine" (Tr. 56, 111), respondent
enforced a policy designed to prevent further inspections wthout
notice or permssion, and denied free mne entry for NMSHA
i nspections. | find that such factors support petitioner's
request that the associ ated proposed penalties be increased.

Gavity

The gravity involved in respondent's violation of mandatory
safety standards is noderate. Only two workers were not equi pped
with self-rescuing devices, and their use of a gasoline-powered
jeep would end with the conpletion of their tenporary surveying
assignment. In contrast, | conclude that respondent's violation
of section 103(a) of the Act was serious. Respondent's desire to
restrict MSHA inspections, and its disdainful attitude toward
citations that had al ready been issued, indicates disregard for
the Act and the enforcenment of its provisions. Again, such
factors indicate that the associ ated proposed penalties should
properly be increased.

Good Faith.

VWi | e respondent denpnstrated good faith in rapidly abating
the conditions violating mandatory safety standards, such good
faith was not shown in the situation involving respondent’'s
refusal to admit MSHA inspectors wi thout notice or perm ssion
Upon issuance of citations and wi thdrawal orders, respondent
i gnored the withdrawal orders and continued mne operations (Tr.
26, 32, 79). Respondent's attenpt to introduce into evidence a
docunent in which the inspector's "signature" had been filled in
by m ne personnel seens to indicate a further |ack of good faith.

CONCLUSI ON

Accordi ngly, based upon the testinony introduced at the
hearing and the contentions of the parties, and considering the
criteria of section 110(i) of the Act, | conclude that the
proposed penalties for respondent's violation of the mandatory
safety standards stated in Citation Nos. 336808 and 336809 are
appropriate and should be affirmed.

The Secretary originally proposed penalties of $200 each for
citation Nos. 336695 and 336696. That anount was subsequently
reduced to $100 each by a conpliance officer follow ng the
operator's assertion that there was a personality conflict
i nvol ved in the issuance of the citations (Tr. 110). Based upon
a careful review of all the evidence of record in this case, | am
persuaded that the penalty of $100 each for these two citations
is too | ow

The credi bl e evidence of record shows that respondent
deliberately attenpted to prevent MSHA inspections conducted



wi t hout notice by requiring owner pernmission prior to entry onto
m ne property. | find that respondent's
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representatives, in their continued demands for such perm ssion
attenpted to di scourage and intimdate the MSHA inspectors. |
accept as nost credi ble the inspectors' testinony that they
bel i eved the mine inspections could not be conducted w t hout
continued altercation and the possibility of encountering
physical restraint. 1In addition, respondent's continuation of

m ni ng operations foll owi ng i ssuance of w thdrawal orders

rei nforces my conclusion that respondent deliberately disregarded
MSHA' s authority in this matter. Accordingly, | find the penalty
as originally assessed at $200 for each violation to be fair
under the circunstances. M deternmination to assess penalties in
this case is consistent with Conmm ssion decisions, stating that

t he assessnment of penalties during penalty proceedings involves a
de novo determ nati on based upon the criteria of section 110(i)

of the Act, and information devel oped in the course of the

adj udi catory proceeding. Sellersburg Stone Conpany, 5 FMSHRC 287
(March 1983); Eastover M ning Conpany, FMSHRC

(July 1983) (ALJ).

| therefore assess the follow ng penalties for respondent’'s
violation of a provision of the Act, and its mandatory safety
st andar ds:

Citation No. Anpunt
336808 $ 8.00
336809 10. 00
336695 200. 00
336696 200. 00

Total: $418.00
ORDER

VWHEREFORE I T | S ORDERED that citations Nos. 336808, 336809
336695 and 336697 are affirnmed and respondent shall pay the
above- assessed penalties totaling $418.00 within 30 days of the
date of this decision.

Virgil E. Vai
Admi ni strative Law Judge

FOOTNOTE START HERE-
1 At the hearing, however, respondent admtted that Beason's

"signature"” had been added to the formby the m ne personnel (Tr.
63- 65) .



