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On August 11, 1983, the Comm ssion remanded the above case to
me for the purpose of assessing the appropriate civil penalty. The
Conmi ssion has decided that the violations occurred, hence | have
only the criteria to consider. The regul ation in question states:

"each m ner shall receive a mninmumof 8 hours of
annual refresher training as prescribed in this
section."

The conpany and | interpreted the words "annual refresher
trai ni ng" as meani ng once every cal endar year. The governnent
argues that the words nean "within 12 nonths", but in its appea
brief sort of "weazel"™ words it in such a way that it nmeans every
13 months (see governnent exhibit 1 and page 9 of the
government's main brief). The Conmi ssion interprets the words to
mean "within 12 nmonths of the |last received training". */

The Conmi ssion's ruling necessitates the recision of
government exhibit 1, which is a MSHA policy menorandum No
81-2ET. WMBHA is accordingly ordered to rescind that policy
menor andum

I can not find that the respondent was negligent when
agree with respondent’'s interpretation of the regulation. The
fact that the Commi ssion di sagreed does not mnean that respondent
was negligent. | therefore find no negligence.

There was no gravity proved and | therefore find none.
Al so, the fact that MSHA approved respondent's refresher training
plan, mlitates agai nst substantial penalties. A total penalty
of $100 is assessed for all violations involved.

Emery M ning Conpany is accordingly ORDERED to pay to MsSHA
within 30 days, a civil penalty in the total sumof $100.

Charles C. More, Jr.
Admi ni strative Law Judge

*/ The Commission's ruling will result in the continua
advance of the retraining date. If a mner is trained on June 5
of one year then June 5 of the following year is not within the
last 12 nonths. A miner nust be retrained before June 5.



