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This case is before me upon the conplaint of the United M ne
Wor kers of Anmerica (Union) on behalf of Donald E. Col chagi e,
under section 105(c)(3) of the Federal Mne Safety and Heal th Act
of 1977, 30 U.S.C. 00801, et seq., the "Act," alleging that the
Consol i dati on Coal Conpany (Consol) discrimnated agai nst M.
Col chagie in violation of section 105(c)(1) of the Act(FOOINOTE 1)
by: (1) failing to pay himin accordance with Section 103(f) of the
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Act (FOOTNOTE 2) for acconpanying a Federal Mne Safety and Health
Admi ni stration (MSHA) inspector on a mine inspection during the
8:00 aam to 4:00 p.m shift on Monday, April 5, 1982, and (2)

i ssuing himan unexcused absence for mssing his regular 12:00

m dnight to 8:00 a.m shift on April 6, 1982. Evidentiary
hearings were held on the conplaint in Washi ngton, Pennsyl vani a.

During relevant tines, Donald Col chagie was an el ected
menber of the Union safety committee at the Renton Mne. On
Friday, April 2, 1982, in accordance with the provisions of
Section 103(f), M. Col chagi e acconpani ed MSHA i nspector Richard
Zilka as the representative of mners on a mne inspection. On
April 5, 1982, after conpleting his regular 12: 00 nmidnight to
8:00 a.m work shift, M. Colchagie net Inspector Zlka for a
continuation of the inspection.(FOOTNOTE 3) Colchagie left the
m ne between 4:30 and 5:30 p.m that day. He then lived only ten
to fifteen mnutes driving tinme fromthe mne. He did not report
for his regular 12: 00 mdnight to 8:00 a.m shift on Tuesday,
April 6, 1982, and was given an unexcused absence. Al though
Col chagi e was paid for his regular workshift on April 5, 1982,
(12: 00 mdnight to 8:00 a.m), he was not given any additiona
"wal karound" pay for acconpanying | nspector Zilka on the
i nspection performed during the 8:00 a.m to 4:00 p.m shift on

April 5.

The Union first alleges that M. Col chagi e was discrim nated
agai nst because he was not given "wal karound” pay for the 8:00
a.m to 4:00 p.m shift on April 5, 1982, purportedly in
viol a
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tion of that part of section 103(f) which requires that the
representative of mners who is also an enpl oyee "shall suffer no
| oss of pay during the period of his participation in the

i nspection”. However, since M. Colchagie had al ready worked on
the 12:00 to 8:00 a.m shift on April 5, 1982, was paid for that
wor k, and was not scheduled to work on the 8:00 a.m to 4:00 p. m
shift, I find that indeed he did not suffer any |oss of pay
during the period of his participation in that inspection on the
8:00 aam to 4:00 p.m shift. See UMM, ex rel. Norman Beaver v.
North Anerican Coal Corporation, 3 FVMSHRC 1428 (1981). Since
there was accordingly no adverse action taken agai nst Col chagi e
in this regard, there was no unlawful discrimnation against him
under section 105(c)(1). Secretary, ex rel. David Pasula v.
Consol i dati on Coal Co., 2 FMSHRC 2786 (1980), rev'd on other
grounds sub nom Consolidation Coal Co. v. Secretary, 663 F. 2d
1211 (3d Cir. 1981).

The Union would attenpt to distinguish the Beaver case on
the grounds that M. Col chagie, unlike M. Beaver, was
purportedly the only qualified mner avail able to acconpany
I nspector Zilka on the April 5 inspection. The evidence does
not, however, support the distinction. According to the
undi sputed testinmony of Inspector Zilka, the sole purpose of his
visit at that tinme was to continue interview ng notormen in
regard to the "drags", i.e., an energency braki ng mechani sm on
the coal cars. In fact, it is clear that Zlka had already
i nterviewed nost of the notornmen before Col chagi e appeared and,
according to Zilka, there was no need for Col chagie to have been
present for those interviews.

It is undisputed, noreover, that another safety
conmi tteenman, Phil Mstowski, or any other mner working the 8
a.m to 4 p.m shift on April 5 could have acconpani ed | nspector
Zil ka and coul d have received "wal karound” pay for that service.
Mast owski admitted that he could have acconpani ed Zil ka at that
time and was aware of the problemw th the "drags" from
di scussions at a safety committee nmeeting. The fact that
Mast owski may not have physically exam ned the "drags" up to that
point in time would not, of course, have necessarily made him
unqual ified, or even less qualified, to have acconpani ed the
i nspector. Under these circunstances, it is apparent that
Col chagi e was not the only mner or representative of miners
capabl e of acconpanying the MSHA inspector during his interviews
and that Col chagie was not uniquely qualified to performthis
functi on.

The Union al so argues, however, that there was unl awf ul
di scri m nation agai nst Col chagi e because he was deni ed an excused
absence for failing to work his regular 12 mdnight to 8 a. m
shift on the follow ng day, April 6. He clains that he was
charged with an unexcused absence because of his participation in
t he wal karound on the 8 a.m to 4 p.m shift on April 5. Since
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there is no dispute that M. Colchagie's participation in the
wal karound was a protected activity, the issue is whether the
operator was notivated in any part by this protected activity in
gi ving Col chagi e an unexcused absence for his failure to work on
April 6. Pasula, supra.

In particular, Colchagie clains that since he had worked his
regul ar 12:00 mdnight to 8:00 a.m shift on April 5, and had
"doubl e shifted" that day by acconpanying | nspector Zlka during
his interviews on the 8:00 a.m to 4:00 p.m shift, he was too
tired to report for his regular 12: 00 mdnight to 8: 00 a.m shift
on April 6. | note, however, that according to Col chagie
hinsel f, he left the m ne between 4:30 and 5:30 p.m on April 5
and lived only ten to fifteen mnutes travel tinme fromthe nine
In spite of his alleged fatigued condition, however, he did not
retire to bed until sonetinme after 10:30 or 11:00 that night.
Since Col chagie did not use the nore than six hours between
shifts to rest, | do not find his alleged inability to work his
regular 12 midnight to 8 a.m shift on April 6th to be reasonably
related to his "wal karound” with Inspector Zilka on the afternoon
of April 5th.

In addition, M. Colchagie has failed to cite any case in
whi ch any ot her enpl oyee who had simlarly double shifted had
recei ved an excused absence fromreporting to his regular work
shift after a simlar break between shifts on the basis of his
previ ous double shifting alone. Indeed, according to the
undi sputed testinmony of M ne Superintendent Hathaway, it was not
uncomon for mners to work their regular shift after having
"doubl e shifted" eight hours before that regular workshift.
Moreover, it is undisputed that no one had ever been granted an
excused absence under those circunstances.

The i ssuance of an unexcused absence on the facts of this
case was al so consistent with of Consol's Attendance Contr ol
Program (Operator's Ex. 1). Item(a)(7) of the program provides
as follows:

Managenment may excuse days off for good cause provi ded
(a) the enpl oyee has made a reasonable effort to notify
managenent in advance of the absence; and (b) witten
verification is furnished, addressing the reason for
t he absence. Managenment will nake a determ nation of
good cause on an individual case by case basis.

Accordi ng to Superintendent Hathaway and the records clerk
there was no evidence in the conpany records that M. Col chagi e
had notified managenent to request an excused absence prior to
his shift on April 6, 1982. Wiile this testinony does not in
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itself prove that Colchagie did not call in and credible evidence
exi sts that Colchagie did in fact call in to notify managenent of
his antici pated absence, there was admttedly no witten
verification addressing the reasons for the absence. Hathaway
testified, noreover, that even had Col chagi e gi ven proper notice,
he woul d not have been granted an excused absence, since the
basis for his absence, i.e., doubleshifting under these

ci rcunst ances, had never been accepted as "good cause". As
previously noted, an excused absence had never previously been
granted for any other person under simlar circunstances.

Under all the circunmstances, | cannot find that in denying
M. Col chagi e an excused absence for his regular workshift on
April 6, 1982, Consol treated himin any discrimnatory manner
Thus, the Conpl ai nant has not succeeded in establishing a prinma
faci e case of unlawful discrimnation under the Act. Accordingly,
the conplaint is denied and this case is dismssed.

Gary Melick
Assi stant Chief Adm nistrative Law Judge

FOOTNOTES START HERE-

1 Section 105(c)(1) of the Act provides in part as foll ows:

No person shall * * * in any manner discrimnate
against or * * * cause discrimnation against or otherw se
interfere with the exercise of the statutory rights of any m ner
[or] representative of mners * * * in any coal * * * mne
subject to this Act * * * because of the exercise by such m ner
[or] representative of mners * * * on behalf of hinself or
others of any statutory right afforded by this Act.

2 Section 103(f) of the Act provides in part as foll ows:

Subject to regulations issued by the Secretary, a
representative of the operator and a representative authorized by
his mners shall be given an opportunity to acconpany the
Secretary or his authorized representative during the physica
i nspection of any coal or other mne made pursuant to the
provi sions of subsection (a), for the purpose of aiding such
i nspection and to participate in pre- or post-inspection
conferences held at the mne. Were there is no authorized m ner
representative, the Secretary or his authorized representative
shall consult with a reasonabl e nunmber of m ners concerning
matters of health and safety in such mne. Such representative
of miners who is also an enpl oyee of the operator shall suffer no
| oss of pay during the period of his participation in the
i nspecti on made under this subsection. * * *,

3 It is not alleged that it was necessary for M. Col chagie
to be present at this inspection on the grounds that it was a
continuation of the earlier inspection



