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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 84-94-M
PETI TI ONER A. C. No. 26-00458-05502
V.

Buffalo Road Pit and MI |
ARC NMATERI ALS CORPORATI ON,
WK TRANSI T M X,
RESPONDENT

DECI SI ON

Appear ances: Marshall P. Sal zman, Esq., O fice of the Solicitor,
U S. Departnment of Labor, San Francisco, California,
for Petitioner;

M chael d ancy, General Manager, WK Transit M x,
Las Vegas, Nevada, for Respondent.

Bef or e: Judge Morris

This is a civil penalty proceeding initiated by the
petitioner against the respondent in accordance with Section
110(a) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0820(a). The civil penalties sought here are for the
violation of a safety regulation. The petitioner seeks $98. 00 for
each viol ation.

Citations 2245538 and 2245539

These citations charge respondent with violating Title 30,
Code of Federal Regul ations, Section 56.9A3, which provides as
fol | ows:

56. 9A3 Mandatory. Powered nobile
equi prent shal |l be provi ded
wi t h adequat e brakes.
Sunmmary of MSHA' s Evi dence

MSHA | nspect or Vaughn Cow ey inspected respondent's open pit
sand and gravel operation on January 30, 1984 (Tr. 7, 8).
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The conpany used trucks to haul materials fromthe pit to the
crusher dunmp area (Tr. 8). On the day of the inspection, the
conpany was using its two rubber-tired WABCO Model CA35 dunp
trucks (Tr. 8, 9). Each vehicle hauls approxi mtely 35 tons.

The inspector requested a ride to the dunp area with the
conpany foreman (Tr. 9). He also requested that the driver engage
the brakes on a 175AyardAl ong ranp. The truck, travelling at 15
m | es per hour, hardly slowed down as it cane to a stop (Tr. 10,
11). The truck finally came to a stop 25 yards after it entered
the flat area. The brakes were not working since they would not
stop the truck on the grade (Tr. 11).

After the truck cane to a stop, the inspector wote an
i mm nent danger order due to the conpany's failure to provide
adequate brakes (Tr. 11).

The inspector found that the sanme condition al so existed on
t he WABCO conpany truck nunmber 2. The conpany mechani cs stated
they had never had the time to conpletely go through the brakes
to fix them (Tr. 12).

Extensive repairs were nade by the conmpany to the two
vehicles (Tr. 13, 14).

After testing the brakes, the inspector felt they were
adequate. However, he did notice the brake |inings were snoking
and had to be adjusted. He told the operator to back off the
linings (Tr. 14, 15).

Respondent' s Evi dence

M chael @ ancy, General Manager for WWK Transit M x,
i ndi cated that the conpany's two WABCO trucks operated at a speed
of 20 to 22 nmiles per hour on the haul road. The 10Af oot Awi de
trucks operate in a 22 to 30Af oot Awi de roadway (Tr. 19, 20).

The conpany enpl oyees are instructed to nake a daily
mai nt enance repair order listing anything wong with the
equi prent (Tr. 22).

The conpany di sagrees with the inspector's statenent that
t he brakes weren't adequate and wi tness d ancy had no such
know edge (Tr. 22, 23). There was, however, a |eaking whee
cylinder in each of the trucks (Tr. 22). Kits were placed in them
and the conpany adjusted the brakes after the citation issued
(Tr. 22, 26).

Di scussi on
The testinony of the MSHA inspector establishes violations

of the regulations in these two vehicles. | credit his expertise
concerning the condition of the WABCO trucks.



~422

VWil e respondent's witness @ ancy indicated the brakes were
adequate, it is virtually uncontroverted that the vehicle barely
sl owed down when the driver engaged its brakes (Tr. 10). The
brakes in fact were not working to the point where they would
stop the truck on the grade (Tr. 11).

The citation should be affirned.

A portion of respondent's evidence addresses the issues
concerning a civil penalty. It is asserted the conpany did not
know t hat the brakes were inadequate (Tr. 23). Further, it is
contended that the conmpany was not negligent as initially alleged
(Tr. 6, 28). Further, respondent questions the issue of
seriousness for this violative condition (Tr. 6, 28).

The statutory criteria for assessing a civil penalty is
contained in Section 110(i) of the Act, now 30 U.S.C. 820(i).

In this case the conpany shoul d have known that the brakes
were inadequate. In testing the vehicles, they would not stop on
the road. Normal operating procedures require the vehicles to
stop under these conditions.

No credi bl e evidence supports the claimthat respondent did
not know that the brakes were inadequate.

VWiile it is contrary to the judge's initial views concerning
the inposition of a penalty (Tr. 29), | now conclude that the
facts establish that the inposition of the proposed penalties is
warrant ed.

O der
Based on the facts found to be true in the narrative portion
of this decision, and based on the conclusions of |aw as stated
herein, | enter the follow ng order

1. Gitation 2245538 and the proposed civil penalty of $98.00
are affirned.

2. Citation 2245539 and the proposed civil penalty of $98.00
are affirned.

3. Respondent is ordered to pay the sumof $196.00 within 40
days of the date of this order

John J. Morris
Admi ni strative Law Judge



