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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 84-72
PETI TI ONER A. C. No. 33-02312-03506
V.

Rice No. 3 Strip
R & F COAL COWPANY,
RESPONDENT

Appear ances: F. Benjamin Riek Ill, Esg., Ofice of the
Solicitor, U 'S. Departnent of Labor
Cl eveland, GChio, for Petitioner
Peter J. Zinaich, Esq., Pettay, Mosser &
Tabacchi, Cadiz, GChio, for Respondent.

DEC!I SI ON
Bef or e: Judge Kennedy

The captioned matter canme on for an evidentiary hearing in
G evel and, Chio on Thursday, April 18, 1985. After both parties
rested, the solicitor sought a voluntary nonsuit by noving to
wi t hdraw the penalty petition and vacate the chal |l enged
citations. The operator demurred unless the solicitor would
consent to entry of the trial judge's tentative bench decision as
an advi sory decision. The solicitor readily consented.

VWher eupon the trial judge granted the notion to w thdraw and
vacate. Thereafter the trial judge delivered for the record his
advi sory decision finding the violations charged did not, in
fact, occur and strongly recomendi ng that for the future the
Secretary take action to correct the due process deficiencies
noted in MSHA's enforcenent of 30 C.F. R 77.1606(c).

The prem ses considered, it is ORDERED that the penalty
petition be DI SM SSED and that the matters entered of record
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at the hearing of April 18, 1985, be, and hereby are, CONFI RVED
and ADOPTED as the trial judge's final disposition of this
matter.

Joseph B. Kennedy
Admi ni strative Law Judge



