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SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 84-46-M
PETI TI ONER A. C. No. 41-02577-05505
V.

Crusher No. 1
PRI CE CONSTRUCTI QN, | NC.
RESPONDENT

APPEARANCES: Allen Reid Tilson, Esg., Ofice of the
Solicitor, U S. Departnent of Labor, Dallas,
Texas, for Petitioner
Robert Price, Vice President, Price
Construction Inc., Big Spring, Texas,
for Respondent.

DEC!I SI ON
Bef ore: Judge Melick

This case is before me upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C 01801 et.
seq., the "Act,"” for a "significant and substantial™ violation of
the regul atory standard at 30 C F. R [56.12-16. The genera
i ssues before ne are whether Price Construction Inc. (Price
Construction) has violated the regulation as alleged and, if so,
what is the appropriate civil penalty to be assessed in
accordance with section 110(i) of the Act. The speci al
"significant and substantial"™ findings in the citation are not
chal | enged.

The citation at bar (No. 2235106) as nodified on February 1,
1984 all eges as foll ows:

An enpl oyee perform ng welding on a rolls crusher

(Pi oneer Mbdel Number 33-R Triplex) was seriously

i njured when the rolls crusher was inadvertantly
energi zed. The investigation revealed that a | ock-out
procedure had not been established al so a | ock-out
device was not available on the master switch
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The cited standard provides in part as follows:

El ectrically powered equi pnent shall be deenergized

bef ore nechani cal work is done on such equi pnent. Power
swi tches shall be | ocked-out or other neasures taken
whi ch shall prevent equi prent from being energized

wi t hout the know edge of the individuals working on it.

The evidence shows that Alvin Parrish, a welder for Price
Construction with 25 years experience at crusher plants |ost one
of his Iegs when he was injured by the rollers of a crusher he
was wor king on. The steel crusher rollers, 18 inches in dianeter
and 30 inches |ong, had worn down and were to be rebuilt by
wel di ng additional steel over the worn out sections. Parrish was
setting up to performthis task and called to the plant foreman
Roger Junker to start the generator to activate the welder. The
same generator powered both the crusher rollers on which Parrish
was to work and the welder to be used for the repairs. In order
to activate the crusher rollers however, both a nmaster switch and
aroller switch had to be engaged. To activate the wel der only
the master switch had to be engaged. Al though Junkers had worked
with Parrish in rebuilding rollers on prior occasions he
apparently m sunderstood Parrish's command to start only the
generator and Junkers al so engaged the master switch. Since the
roller switch had adm ttedly not been | ocked-out and had
apparently been left in the "on" position, as soon as the master
switch was engaged the crusher rollers began rotating and
Parrish's | eg was caught and crushed.

Respondent's safety director, Janmes Hll, adnmtted to MSHA
I nspector Charles Price that he knew a padl ock had to be used on
the roller switch to conformwi th required | ock-out
procedures. (Footnote.1) Plant superintendent Luther Wi ght
also adnmitted that at the tinme of the accident he did not require
padl ocks to | ock-out the roller switches. Under conpany procedures
then in effect a "lock-out" was acconplished by nerely turning off
the generator and cutting the switches. Wthin this framework of
evidence it is clear that the violation at bar was caused by the
gross negligence of management personnel. This negligence is
imputed to the m ne operator. Secretary v. Ace Drilling Co., 2
FMSHRC 790 (1980).



~663

By way of defense Price Construction contends that Parrish knew
that the rollers could rotate once the generator was started and
that he therefore had "know edge" within the franmework of the
cited standard that the equi pment was thereby being energized.
The facts do not however support the proffered defense. Parrish
testified that he told Junker to start only the generator and did
not expect Junker to al so engage the master switch. Parrish
further stated that he would not have been standing on the
roll ers had he expected themto becone energized. An out-of-court
statenment given by Junkers indicates his belief that Parrish
wanted himto engage the master switch but this does not
contravene Parrish's testinmony of his own know edge and beli ef.

In determ ning the anount of penalty to be assessed | am
al so considering that the operator is of nobdest size, has no
serious history of violations, and abated the violation as
required. In light of the seriousness of this violation and the
negl i gence involved I would ordinarily inpose a significant
nmonetary penalty. | do not however propose in this case to
penal i ze the nmine operator for in effect requesting and
participating in a hearing before this Comm ssion. Accordingly I
wi Il not assess a penalty greater than that proposed herein by
the Secretary.

ORDER

Price Construction Inc. is hereby ordered to pay a civil
penalty of $98 within 30 days of this decision

Gary Melick
Admi ni strative Law Judge

S
Foot notes start here: -

~Foot not e_one
1 The testinmony of Inspector Price is undisputed that it is

a generally understood practice in the mning industry that a
"l ock-out"” requires the use of a padl ock.



