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ALLEN E. YOUNG DI SCRI M NATI ON PROCEEDI NGS
COVPLAI NANT
V. Docket No. WEST 84-4-DM
MSHA Case No. MD 83-07
ATLAS M NERALS,

RESPONDENT
JESS T. M:CLEARY, Docket No. WEST 84-5-DM
COVPLAI NANT MBHA Case No. MD 83-08
V. (Consol i dat ed)
ATLAS M NERALS,
RESPONDENT
Appearances: M. Allen E. Young, Dove Creek, Col orado,
pro se,
M. Jess T. MO eary, Dove Creek, Col orado,
pro se;

John A. Snow, Esq., VanCott, Bagley, Cornwall and
McCarthy, Salt Lake Gity, Ut ah,
for Respondent.

DEC!I SI ON
Bef or e: Judge Morris

Conpl ai nants Allen E. Young and Jess T. McCleary bring this
action on their own behalf alleging they were discrimnated
agai nst by their enployer, Atlas Mnerals, in violation of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0801 et
seq.

The applicable statutory provision, Section 105(c)(1) of the
Act, now codified at 30 U . S.C. 0815(c)(1), in its pertinent part
provi des as foll ows:

No person shall discharge or in any other manner
discrimnate against . . . or otherwise interfere
with the exercise of the statutory rights of any
mner . . . because such miner . . . has filed or
made a conpl aint under or relating to this Act,

i ncluding a conplaint notifying the operator or

the operator's agent, or the representative of the
mners . . . of an alleged danger or safety or health
violation . . . or because such mner . . . has
instituted or caused to be instituted any proceeding
under or related to this Act or has testified
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or is about to testify in any such proceedi ng, or because
of the exercise by such miner . . . on behalf of hinself
or others of any statutory right afforded by this Act.

Procedural History

The Young case was heard in Gand Junction, Col orado on June
12, 1984. The McCl eary case was not presented at that tine.

Subsequently, the judge prepared a summary of the evidence
in the Young case. The summary was circul ated anong al
interested parties.

Thereafter, the parties in the MC eary case adopted the
record in the Young case and filed a stipulation relating to
ot her relevant facts.

A post-trial brief was filed by respondent.
| ssues

The issues in these cases are whether respondent
di scri m nated agai nst conplainants in violation of the Act.

Sunmary of the Evidence presented
i n Conpl ai nant Young's Case

Allen E. Young, 34 years of age, an underground urani um
m ner, began working for Atlas in May 1978 and was termnated in
Novenmber, 1979. He was re-enployed in April 1980 and finally
term nated in Cctober, 1982 (Transcript at pages 13-15).

On January 4, 1982 Young and co-worker Jess McCleary (both
supervi sors) avoi ded a general worker |ayoff when Atlas placed
them on standby status (Tr. 37-39). Standby duties included
general rmai ntenance work in keeping areas of the nmine open to
mnimze both time and effort if production was resuned (Tr.
37-38, 74). At the time of this layoff all mners under Young's
supervision, except for David Uley, were termnated. Ul ey was
responsi ble to M. Edington, who was al so Young's supervisor (Tr.
72, 73). Uley was later transferred to control maintenance when
an opening occurred (Tr. 102).

In the spring of 1982, the standby duties for Young and
McCl eary were term nated and the nen began to do sal vage work
(Tr. 74). Sal vage basically involved renoving everything
sal vageabl e fromthe mne. Young and McCl eary worked together in
this endeavor in nine Atlas mnes in the area (Tr. 41, 42).

I n August or Septenber, 1982, Young stated to some Atlas
officials that his exposure to radon daughters was "com ng up
fast". No managenent official replied to his statenent. Shortly
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t hereafter Young and McCl eary were exposed to 48 WH s (Footnote. 1),
an exposure that readily exceeded the legal limt (Tr. 23, 36).

Shortly after the 48 W.H exposure, two neetings took place
wi th managenent officials and the two nmen. Present at the neeting
were Dave Axtell (superintendent), John Cenments (general nine
foreman), Leo Yates (mne foreman), N ck Torres, Young and
Mcd eary (Tr. 23-27, 37, 40, 41). Roy Crowson (radon technician)
was in and out of the nmeeting (Tr. 28).

The general thrust of the questions by managenent officials
sought to reduce the exposure to radon daughters. They sought to
reduce the tinme that been recorded by Young and McCleary on their
radon cards (Tr. 23, 24).

Young felt his integrity was being questioned. He disagreed
and becane mad and upset (Tr. 23, 24, 33). The conpany officials
deni ed that they were questioning Young's credibility (Tr. 34).
Ni ck Torres and Young did nost of the talking (Tr. 24).

After sone of the radon cards had been changed soneone
suggested the proper way to nmake any revisions was to enter any
changes on a revised card. This nethod was believed to be
preferable rather than altering the original cards (Tr. 24). Some
radon cards were changed (Tr. 26).

At the nmeetings Young and McCleary were not threatened. But
Young "felt"” the Iine of questioning neant they could keep their
jobs if the exposure hours could be reduced (Tr. 27). No one said
anything to that effect (Tr. 28).

Young estimated that 25 cards were changed. Some changes
were entered on the original cards. Some new cards were made to
show the revisions. Any revised cards were attached to the
originals (Tr. 33). The entire record of radon cards from January
1, 1982 to Septenber, 1982 were reviewed (Tr. 32). Young signed
the revised cards under protest (Tr. 33, 80). After the radon
cards were revised Young still recorded an overexposure to radon
daughters (Tr. 92).

A radon card is a record kept by the worker. He notes the
time he spends in a given area. The radon technician | ater
cal cul ates, fromother data, the working | evel hours to which the
wor ker has been exposed. The card then becomes part of the
conpany's records (Tr. 25).
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It is claimed by Young that he and McCl eary were discrimnated
agai nst because they were overexposed to radon daughters (Tr.
29). According to Young, everyone went "paranoid" after the
excessi ve exposure of 48 W.M occurred (Tr. 37).

Young was term nated on Cctober 20, 1982 (Tr. 15, 41). The
noti ce he received fromAtlas indicated he was being term nated
because his assignnent was finished and his job had been
elimnated (Tr. 61-63; Exhibit Rl). Leo Yates, supervisor for the
two men, was also laid off at the sanme tinme (Tr. 39). Yates, who
had greater seniority than Young, had not been overexposed to
radon daughters (Tr. 81).

Young believed Atlas had singled themout (Tr. 40). Further
Atl as never asked themif they would |ike a transfer to another
Atlas m ne. Young thought one worker with seniority had been
transferred. One shift boss was transferred to the status of a
mner (Tr. 43, 50). Young agreed that he was not treated any
differently than any other worker at the Callihammne (Tr. 50).
Anot her general |ayoff occurred on Novenber 4, 1982 two weeks
after Young and McCleary were termnated (Tr. 40, 68).

Young' s salary was $2, 240 per nonth, or $106.66 a day. In
addi tion, he believed he | ost $853.28 in accunul ated vacati on pay
(Tr. 44-46). But there was no witten contract concerning
vacation pay (Tr. 47). Young was enpl oyed el sewhere in March
1982. He al so received unenpl oynent conpensati on while he was
laid off (Tr. 82, 83).

In March, 1984 Atlas shut down all mning operations and
laid off all of its workers (Tr. 49).

Respondent' s Evi dence

John Panos, Leo Yates, Dennis Wlls, and Thonas W1 son
testified for respondent.

John Panos, the adm nistrative manager for Atlas,
coordi nated and inplenented the Atlas layoff of January, 1982
(Tr. 95, 96). At that time the Probe, Show and Cal |l i ham m nes
were shut down. The Pandora mine was reduced to one production
shift fromtwo. The Velvet mne continued as a three shift
operation (Tr. 97).

It was company policy not to transfer mners fromone mne
to another. This would disrupt teamwork, cause resentnent, and
constitute a possible safety hazard (Tr. 97, 98). At the tine of
the reduction in force in January 1982 no miners were transferred
to different mines. The work force of 223 was reduced at that
time to 106 workers (Tr. 98, 99). Simlar |layoffs occurred with
the mll, with adm nistrative personnel and with other support
staff (Tr. 99).
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Young, McCleary and ot her supervisors were retained to do standby
work (Tr. 100). In January, 1982, there was one shift boss laid
off at the Probe m ne and one at the Snow mine (Tr. 100, 101). At
the Pandora mne, Cruz Madrid, a shift boss enployed there, was
denpted to the position of miner (Tr. 101). It did not cause a
di sruption to transfer him (Tr. 101).

Four-fifths of the mners at the Calliham m ne had | onger
service in the conpany than did Young (Tr. 102). At the Probe and
Snow mines at |east twelve mners were laid off who had nore
seniority than Young (Tr. 103). At the Pandora, with a single
remai ning shift, no mners were laid off that were senior to
Young (Tr. 102).

VWhen the sal vage work was conpl eted on Cctober 20, 1982
Young, McCleary, Yates as well as three workers in the Probe and
Snow mines were termnated. No workers were transferred to other
positions (Tr. 103, 104).

Two weeks after Young and McCleary were term nated nost of
the operation was cl osed. The Pandora m ne, which had been
operating on one shift, was shut down. The Velvet mne went to
one shift fromthree shifts. The central shops were closed and a
nunber of support staff personnel were term nated. Thirty seven
m ners remai ned. Possibly twenty of those remaining engaged in
"hands on" mining (Tr. 105, 106).

Young's service date was April, 1979. In Novenber, 1982,
thirteen or fourteen shift supervisors, with service dates prior
to Young, were term nated. These included: John Clenments (foreman
with a 1956 service date), Jack Erwin (1975); Ji m Vaughn (1976);
Leo Yates (1977); Larry Riley (1968); Dee Bachel der (1967); Leroy
Wl ker (1976); Richard Eubanks (1978). Bill Fredericks, with a
service date of May 1980, was also laid off (Tr. 106, 107).

After Novenber, 1982, two shift bosses with service dates in
1975 and 1976 returned as miners. They had been initially
enpl oyed in the Velvet mne and they returned there (Tr. 108,
109). Two shift bosses al so returned as nmechani cs. Young was not
a mechanic (Tr. 108).

Radon exposure was not a factor in Atlas' decision to
term nate Young and McCleary (Tr. 109).

Panos testified that Young, as a sal aried enpl oyee, was not
entitled to any accunul ated vacati on pay when he was term nated
(Tr. 116).

In January, 1982, Leo Yates was directed by Cenents to do
repair work with Young and McCleary in the Callihammne (Tr. 127,
128). In a few nonths he joined the two nmen for sal vage work
duti es.
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W son advised Yates that they would be laid off when the sal vage
wor k was conpleted (Tr. 129). Yates related this information to
Young and McCl eary. The nen di scussed future plans on two or
t hree occasions (Tr. 130).

Yates was present at a neeting about Septenber 16, 1982 when
the radon cards were discussed. The question at hand concerned
the accuracy of the cards. It was an effort to account for the
actual radon exposure (Tr. 131-133). The cards did not take into
account the tinme the men spent on the surface and while traveling
on the decline (Tr. 133). There were no threats to Young or
McC eary. Further, there was no talk of termnation if they
refused to cooperate (Tr. 133, 134). At the neeting Young was
upset and he asked if managenent didn't trust him (Tr. 134).
Yates explained to himthat they wanted a closer record (Tr.

134).

Dennis Wells, an electrician, discussed with Young and
McC eary that a | ayoff would occur when the sal vage work was
completed (Tr. 143). Young and McCl eary agreed that they would be
laid off at the conpletion of such work (Tr. 143).

Thomas W W/ son, chief engineer for Atlas, indicated that
one of the criterion for the January/Novenber 1982 | ayoffs was
that there would be no transfer of workers between nines (Tr.
149-150).

The Velvet mne is relatively dangerous. |If personne
transfers were permtted only ten percent of the original Velvet
work force would remain (Tr. 150). Wtness Wlson felt this could
be a definite hazard (Tr. 150).

In February, or March, the decision was nmade, due to market
conditions, to close the mnes indefinitely. The decision was
al so made at that tinme to sal vage the equi pnent. Further, it was
deci ded that those involved in salvage work woul d be term nated
when the work was conpleted (Tr. 151).

W1 son knew Young and McCl eary had been overexposed to radon
in Septenber, 1982. His i mediate reactions were to keep the two
men out of the mne and to check the radon cards for any
i naccuracies (Tr. 151, 152). Discrepancies in the cards were
found but they did not reduce the exposures to within permssible
[imts (Tr. 153). WIlson instructed that the two nen stay on the
surface or in areas where there was no exposure to radon (Tr.
153).

Radon overexposure to Young did not effect the conpany's
decision to let himgo (Tr. 153, 154).
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Stipul ation

Jess McC eary and respondent entered into the foll ow ng
stipul ation:

1. McCeary and Atlas stipulate and agree that the above
captioned matter, pursuant to 29 C F. R [02700.12, shall be
consol idated for all purposes with the matter entitled Allen E
Young v. Atlas Mnerals, Docket No. WEST 84-4-DM (herei nafter the
"Young proceeding"), and that all testinmony and exhibits received
into evidence at the hearing in the Young proceeding held on June
12, 1984, be considered and shall constitute the record for this
proceedi ng, except that the additional stipulations contained
herein shall also be included in such record for purpose of the
claimof M eary against Atlas.

2. The parties hereby stipulate that for purposes of this
matter, the followi ng facts are accurate:

a. McCeary is presently 47 years ol d.

b. McCO eary has worked as a miner for various m ning
conpani es, but M eary does not recall specific dates of
enpl oyment for all such conpanies. However, until the date of
the term nati on of the enploynment of McCleary at Atlas (which was
Cct ober 20, 1982), MO eary had spent approximately 14 years as a

m ner.

c. MO eary comenced enpl oynent with Atlas on October
25, 1977, as a mner, and held such position until 1978, when
McC eary was made a shift boss at the Calliham M ne of Atlas.
McC eary held such position at the Callihammne until January,
1982, when he and Allen Young ("Young") were assigned "standby"”
wor k. However, McCleary retained the title and pay of a shift
boss until he was laid off on Cctober 20, 1982.

d. During his enploynent after January, 1982, Md eary
and Young essentially worked together in connection with "standby"
wor k and subsequently "sal vage" work.

e. Attached hereto as Exhibit "R-A" and by reference
made a part hereof is a copy of a "Separation Notice" relating
to the termnation of enploynment of McCleary at Atlas on Cctober
20, 1982.

f. Attached hereto as Exhibit "R-B" is a copy of a
letter fromAtlas to MO eary, dated October 21, 1982, received
by McC eary shortly after said date. McCleary was paid the sum
set forth in said letter

g. MO eary clains, as danages for the alleged
discrimnation by Atlas, two nonths salary at the rate of $2,349.00
per month and three weeks vacation pay. McCleary clainms he is
entitled to such sum because he was unable to work in a mne from
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the date of his term nation of enploynent with Atlas unti
January 1, 1983. Mcd eary clains he was unable to work
underground in a mne because of overexposure to radon. (Atlas
does not stipulate to the substance of the clains of MO eary
contained in this subparagraph, but only to the fact that

McC eary makes the clains).

h. McCl eary did obtain enploynment wth another enployer
on February 8, 1983, at a pay of $13.00 per hour. M eary received
unenpl oynment conpensation after his termnation with Atl as.

Di scussi on and Eval uati on
of the Evi dence

I n nunerous decisions the Conmi ssion has ruled that in order
to establish a prima facie case of discrimnation under section
105(c) of the Mne Act, a conplaining mner bears the burden of
producti on and proof to establish (1) that he engaged in
protected activity and (2) that the adverse action conpl ai ned of
was notivated in any part by that activity. Secretary on behal f
of Pasula v. Consolidation Coal Co. v. Marshall, 2 FMSHRC 2786,
2799- 2800 (Cctober 1980), rev'd on other grounds sub nom
Consol i dati on Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir.1981);
and Secretary on behalf of Robinette v. United Castle Coal Co., 3
FMSHRC 803, 817-18 (April 1981). The operator may rebut the prim
faci e case by showing either that no protected activity occurred
or that the adverse action was in no way notivated by protected
activity. If an operator cannot rebut the prima facie case in
this manner it may nevertheless affirmatively defend by proving
that (1) it was also notivated by the mner's unprotected
activities, and (2) it would have taken the adverse action in any
event for the unprotected activities alone. The operator bears
the burden of proof with regard to the affirmati ve defense. Haro
v. Magma Copper Co., 4 FMSHRC 1935, 1937 (Novenber 1982). The
ultimate burden of persuasion does not shift fromthe
conpl ai nant. Robinette, 3 FMBHRC at 818 n. 20. See al so Boich v.
FMSHRC, 719 F.2d 194 (6th Cir.1983); and Donovan v. Stafford
Constr. Co., No. 83-1566, D.C.Gr. (April 20, 1984) (specifically
approvi ng the Conmm ssion's Pasul a- Robi nette test). The Suprene
Court has approved the National Labor Relations Board's virtually
identical analysis for discrimnation cases arising under the
Nati onal Labor Relations Act. NLRB v. Transportati on Managemnent
Corp., --- US ----, 76 L.Ed.2d 667 (1983).

Young cl ai ns he was di scrimnated agai nst when Atl as
permtted himto be overexposed to radon daughters. Young's
initial claimis without merit. As noted by the above stated case
| aw di scrim nation does not arise by virtue of a nere violation
of a health or safety standard.
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The next question here centers on the issues of whether Young and
McCl eary were engaged in a protected activity.

It appears fromthe evidence that after the radon exposure
of Young and McCleary to 48 W.H two neetings took place between
the two workers and managenent. It is uncontroverted that at the
nmeeti ngs Young protested the revision of the radon cards. The net
result of the changing of these cards resulted in a | ower radon
exposure to the two workers. However, after the revisions, there
was still a net overexposure.

The Act provides protection to a mner who conplains of "an
al | eged danger or safety or health violation", Section 105(c)(1).
The Act should be broadly construed. In addition, records such as
the radon cards relate to the health hazard involved in radon
exposure.

The Conmi ssion has broadly construed the Act in the matter
of good faith safety conplaints. The conplaints by Young were
protected under the Act.

The next question is whether the conplaints by Young al so
enconpassed McC eary and thereby placed himin a protected
status. In this connection | note that Young and McCleary were
essentially partners in their work activities and both were
overexposed. Further, the purpose of the neeting w th nanagenent
was to review and to seek a nmethod to | ower the exposures
recorded by the conpany. The presence of MO eary at the neeting
under these conditions placed himin a protected status.

The next issue, respondent's affirmative defense, is whether
t he adverse action taken agai nst Young and McC eary was notivated
by the protected activity.

Respondent' s evidence on this point is essentially
uncontroverted. Atlas was in a reduction in force node that began
in January 1982. At that time Young and McCl eary went to standby
wor k. Wen the sal vage work was conpleted in Cctober, 1982 al
the invol ved workers were term nated. None of the workers were
transferred to other mnes (Tr. 103, 104).

Young clainms he was treated in a di sparate manner because
some mners were transferred to other Atlas mnes in the area. It
is true there were a few instances of transfers and denotions in
connection with the conpany's other mnes (Tr. 43, 51). But Young
hi nsel f agrees that he was not treated differently than anyone
el se at the Callihammne (Tr. 50).

The record in the Young case has failed to establish a
vi ol ation. Accordingly, that case should be dism ssed. The
McC eary case, supplemented by the stipulation of the parties is
likewise fatally defective. In short, the Act protects agai nst
discrimnation. It does not vest any bumping rights in favor of
the m ner authorizing himto replace mners at other mnes owned
by the conpany and | ocated el sewhere.
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For the reasons stated herein, | conclude that both conplaints
herein shoul d be di sm ssed.

Bri ef

Respondent filed a post-trial brief which has been hel pfu
in analyzing the record and defining the issues. | have revi ened
and considered this excellent brief. However, to the extent that
it is inconsistent with this decision, it is rejected.

Concl usi ons of Law

Based on the entire record and the factual findings made in
the narrative portions of this decision, the follow ng
concl usions of law are entered:

1. The Commi ssion has jurisdiction to decide these
cases.

2. Respondent did not violate Section 105(c) (1) of the
Act .

CORDER

Based on the facts as stated in the narrative portion of
this decision and the concl usions of |aw herein, | enter the
foll owi ng order:

1. The conplaint of discrimnation filed by Allen E
Young in Docket No. WEST 84-8-DMis dism ssed.

2. The conplaint of discrimnation filed by Jess T.
McC eary in Docket No. WEST 84-5-DMis dism ssed.

John J. Morris
Admi ni strative Law Judge

S
Footnote start here:-

~Foot not e_one

1 Exposure to radon daughters is expressed working |evel
hours (W.H) or working | evel months (WM. For a detail ed
expl anati on of radon exposure see the related cases of Secretary
v. Atlas Mnerals, WEST 83-87-M and WEST 83-105-M which are
filed contenporaneously with the instant cases.



