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Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a civil penalty proposal filed by
the petitioner against the respondent pursuant to section 110(a)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
820(a), seeking a civil penalty assessnent in the anount of $470
for one alleged violation of mandatory safety standard 30 C F. R
077.202. The violation is in the formof a section 104(a
citation, with special "S & S" findings, issued by MSHA | nspector
Harol d Shaffer on March 6, 1984.

The respondent filed a tinmely answer contesting the proposed
civil penalty assessnent, and a hearing was held in Gllup, New
Mexi co, on June 4, 1985. The respondent filed a posthearing
brief, and the argunments presented therein have been fully
considered by ne in the course of this decision. Petitioner did
not file a brief, but I have considered the Solicitor's argunents
made during the course of the hearing.
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Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977. Pub. L.
95-164, 30 U.S.C. [0801, et segq.

2. Section 110(i) of the 1977 Act, 30 U S.C. [820(i).
3. Commission Rules, 29 C.F.R [2700.1 et seq.
| ssues

The principal issue presented in this proceeding is (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnent of civil penalties, and, if so, (2) the appropriate
civil penalty that should be assessed agai nst the respondent for
the all eged violation based upon the criteria set forth in
section 110(i) of the Act. Additional issues raised by the
parties are identified and di sposed of where appropriate in the
course of this decision.

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
gravity of the violation, and (5) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Sti pul ations

The parties agreed that the respondent’'s m ning operations
affect interstate conmerce, that the inspection was performed and
the citation issued as alleged in the conplaint. They al so agreed
that the respondent produces 15, 000,000 tons of coal a year, and
that the payment of the civil penalty assessnment will not affect
the respondent's ability to continue in business (Tr. 4).

Di scussi on

Section 104(a), "S & S" Citation No. 2070578, issued on
March 6, 1984, cites a violation of 30 CF. R 0O77.202, and the
condition or practice cited is described as foll ows:

Coal dust was not prevented from accumul ating in
dangerous amounts inside the notor control center at
the north coal preparation facility transfer building
operator room
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Coal dust was spread throughout the inside of the
electrical control center. This condition was one of
the factors that contributed to the i ssuance of | nmm nent
Danger Order No. 2070575 dated 3/6/84; therefore, no
abatenent tinme was set.

30 CF.R [0O77.702 provides as follows: "Coal dust in the
air of, or in, or on the surface of, structures, enclosures, or
other facilities shall not be allowed to exist or accunulate in
danger ous anounts. "

Petitioner's Testi nony and Evi dence

MSHA | nspector Harold Shaffer, testified as to his mning
experi ence and background, and he confirmed that he has been
enpl oyed as an el ectrical specialist since Septenber, 1982. Prior
to that he served as an electrical inspector with MSHA since
1977. He identified the subject mne as a bitum nous coal strip
m ne | ocated at W ndow Rock, New Mexico, and he confirnmed that he
conducted the mne inspection on March 6, 1984. After conpleting
an electrical spot "classification inspection" at the mne south
facility, he proceeded to the north facility (Tr. 8-14).

M. Shaffer explained that the netal coal transfer building
used to transfer the coal fromone belt to another belt housed
the motor control room and operator's conpartnent. The notor
control roomis located at the top of the building, and the room
is approximately 11 feet by 22 feet. The operator sits at a table
where his notor controls are |ocated. The controls operate all of
the motor and conductor circuits in the building, as well as
those | ocated outside the building (Tr. 40-42). He expl ained that
the transfer building operator's conpartnent is classified as a
Class 2, Division 2 hazardous area under the National Electrica
Code, Article 500, and that in order to nmake the area
non- hazardous, it has to be purged of coal dust (Tr. 39). Al
el ectrical conmponents used in such an area nust have UL or FM
approval, and all nmotors have to be totally enclosed. The notor
control compartnment was classified as Cass 2, Division 2,
because there were openings into the area (Tr. 44).

M. Shaffer stated that the purpose of the electrica
conponent conpartnent which he cited was to prevent or elimnate
coal dust fromentering the inside of the conpartnent which
contai ned el ectrical conmponents such as line starters, and
3-phase circuit breakers. He identified the conpartnent in
guestion as a NEMA (National Electrical Mnufacturer's
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Associ ation) type 12 enclosure, and in his opinion, it was not
effectively maintained to keep coal dust out because the bottom
was open (Tr. 14-16).

M. Shaffer stated that the opening at the bottom of the
conpart nment cabi net was created when the conpartnent was fitted
over the concrete floor to facilitate the entrance of electrica
conduits servicing some 30 to 40 circuits inside the conpartnment
encl osure. The coal dust nmigrated continuously up and through
t hese conduit openings into the conpartnent.

M. Shaffer stated that when he first entered the
conpartnment control room he observed two electricians and three
ot her individuals cleaning up coal dust. One person was renovi ng
coal dust frominside the conpartnent with a non-approved
vacuum ng devi ce. He observed that the energi zed mai n breaker was
exposed, and the other individuals were renoving the coal dust
fromthe cabinets and pipes with rags. He estimated that there
was coal dust approximately 1/8 to 3/16 of an inch inside the
conpartnment where the conduit entered through the floor, and the
dust was present on the conductors as well as the nmetal bottom
portion of the cabinet enclosure. He did not nmeasure the coa
dust depths because he could not make accurate neasurenents due
to the fact that the lighting was off and "everythi ng was
de-energi zed" (Tr. 19). In addition, it would be difficult for
himto insert his wooden ruler into the bottomrecesses of the
cabinet and to read the nmeasurement with his glasses on (Tr. 21).

M. Shaffer stated that one full tinme operator is usually
working at the cited |ocation, and he had no way of determ ning
how | ong the cited coal dust condition had existed prior to his
i nspecti on. However, he did not believe that the accumul ation
could have existed for less than 1 day.

M. Shaffer believed that the presence of conbustible coa
dust in the notor control center with starters and breakers which
are not dust proof would be hazardous under an abnormal operating
condition such as a phase-to-phase fault in the electrica
equi prent. He identified a photograph of the result of an
el ectrical phase-to-phase fault in a breaker at a coal facility,
and he explained that it was an exanple of what could occur
shoul d such a fault take place, but conceded that no coal dust
was present when this event occurred (exhibit G6, Tr. 23). He
confirmed that should such an event occur in the presence of coa
dust an expl osi on hazard woul d be presented because coal dust
will explode (Tr. 24).
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M. Shaffer stated that the circuit breakers and breaker arc
traps would be a potential source of ignition. He identified a
West i nghouse circuit breaker produced at the hearing for
denonstrati on purposes, confirned that it was simlar to the
breakers in the conpartnent which he cited on March 6, 1984, and
he believed it was a source of ignition since it could produce a
spark (Tr. 26). Respondent's counsel stipulated that the circuit
breaker used for denonstration purposes, as well as others, is
the type used at the cited control center (Tr. 26).

M. Shaffer agreed that in order for the circuit breaker or
other electrical conponent inside the conpartnment to constitute a
hazardous ignition source, there nust be arcing, sparking, or
some ot her breakdown in the electrical components (Tr. 27). He
al so agreed that "sone type of an explosion” would have to occur
to put the coal dust in suspension or produce a "dust cloud," but
that any static electricity would not be a problemat all (Tr.
28-29).

M. Shaffer stated that he has conducted experinents wth
regard to the conmbustibility of bitum nous coal dust, and he
identified exhibits P-2, P-3, and P-4 as representative sanpl es
of the coloration of explosive coal dust in a cubic foot white
area. Exhibit P-2 represents 5/ 100 of an ounce of coal dust; P-3
1/10 of an ounce; and P-4 6/10 of an ounce. He identified exhibit
P-4, as the nost dangerous in ternms of conbustibility, and
indicated that with the greater anount of coal dust present, the
greater the possibility of placing the coal dust in suspension
The coal dust he observed during his inspection was in excess of
t he amount shown in exhibit P-4 (Tr. 32).

M. Shaffer stated that in his experiment with conbustible
coal dust, he used coal dust simlar to the kind which he
observed on the day of the inspection, and that he induced an
"explosion." He repeated the experinent in the courtroom for
denonstrati on purposes. He expl ained that he wei ghed out 7/100 of
an ounce of coal dust, placed it in the denonstration chanber,
put the coal in suspension by a tube-type device, and then
i nduced an electrical spark with a coil. This resulted in an
expl osion of the coal dust (Tr. 34-35).

M. Shaffer confirmed that the cited conditions were abated
when the coal dust was cleaned up and renmpoved frominside the
el ectrical center and operator control room thereby renoving the
exi sting hazard (Tr. 38).
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On cross-exam nation, M. Shaffer identified exhibit RR1 as a
copy of a citation he issued at the south mne facility prior to
his inspection at the north mne. He confirmed that he issued the
citation after finding accunul ations of coal dust inside three
different electrical conmpartnments which were approximtely the
same devices as those cited at the north facility. He estinated
that the coal dust present at the south facility citation
| ocations m ght have been 5/100 of an ounce per square foot, or
simlar to the color of exhibit P-2, the lightest colored coa
dust sanple. The second location cited was also light in color
and at the third |l ocation the accumnul ati ons had al ready been
cl eaned out. Under these circunstances, and since he did not
consi der that the coal dust accumul ati ons were enough to present
a hazard, he subsequently vacated the citation (Tr. 45-48). He
confirmed that he took no coal sanples, and that it was possible
that the areas may not have been conpletely all coal dust (Tr.
49).

M. Shaffer stated that the coal dust present in connection
with the citation at the north facility was bl ack and
"paper-thin," and at the bottom of the conpartnent it was heavier
where it entered the conpartnent through the openings (Tr. 50).
He confirmed that the coal dust was inside the conponent
conpartnent or control center as shown in photographi c exhibit
R-2. The nmotor control center consists of the group of electrica
cabi nets positioned back-to-back, and the photograph represents
the face, and there is a simlar face on the other side. Al of
the electrical control for the tipple facility, i.e., the
crusher, load-outs, and belts is inside the notor control center
(Tr. 52-54). Everything in the building is classified as d ass 2,
Division 2, and M. Shaffer confirmed that it was so classified
by MSHA by letter dated May 25, 1977 (exhibit R-3; Tr. 55-56).

M. Shaffer stated that the electrical code for a Cass 2,
Division 2 area does not prohibit accunul ations of coal dust, but
it does require that the equiprment which is in such a | ocation be
approved for that |ocation (Tr. 56). He expl ained further as
follows (Tr. 57-59):

Q But doesn't the National Electric Code in Class 2
Division 2 say that dust accumul ations, or the gist of
it, I should say, because | paraphrased it, that the
dust accunul ations are all right so long as they don't
interfere with the normal operations?
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A. As long as the equipnent is approved for |ocation
there's not hi ng wong.

Q So you can have dust accunul ations in this area?
A. Right, Yeah, there's nothing says you can't.

Q But didn't you earlier testify that PNM didn't
prohi bit--or prevent dust from accumulating in there?

A. That's correct, because the equipnment isn't approved
for the | ocation.

Q W seemto be chasing our tail here, M. Shaffer,
the building' s classified for dust and all the devices
that are in it have been approved for a d ass 2,

Di vision 2 area.

A. Wl l, whoever approved them that | don't know. I
mean, | was--it ain't nmy problemthat they done it, but
the National Electric Code specifically states they got
to be approved for the location. You got receptacles in
there. You had a heater, | think it was a heater with
an air conditioner on it. Neither one of themwas UL or
FM approved for the |location, for a Class 2, Division 2
ar ea.

Q Are they inside the motor control center?
A. No. But the breakers aren't either
Q Are the breakers required to be dust-tight?

A. They can't be dust-tight. That's why you had the
cabinet, to keep the dust out.

Q They're only required to be dust-ignition proof,
aren't they?

A. They're not even required to be dust-ignition proof,
because they got to be ventil ated, because of your RPM
tenperature buil d-up, and your conductors and your
term nal s.
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Q Al those devices though are approved for that area.

A. No, the--inside that conpartnment is not approved, no,
sir, not the--not the electrical conponents.

When asked what led himto believe that there was a

danger ous accunul ati on of coal dust present when he issued the
citation in issue in this case, Inspector Shaffer replied as
follows (Tr. 64-65):

A. Just by the color of it and the depth of it.

Q And why does the color and depth of the coal dust
accunul ati on make it dangerous?

A. Because you have nore chance when you have a | arge
anmount of coal dust, you get that five-hundredths of an
ounce into suspension into a dust cloud, also under
abnormal operating conditions, you have a breaker that
blows, it's going to put that in suspension and it's
goi ng to bl ow the whol e conmpartnment up

Q |Is coal dust--let me rephrase the question. Was the
coal dust that was lying in these cabi nets dangerous as
it laid there?

A. No, it was not dangerous as it lays, not just
| ayi ng.

Q Now, what do you--how would that--let nme rephrase the
guesti on again. What do you know about the

suspendabi lity of coal dust? Have you had any training
in that?

A Al | knowis what | read, and | read a | ot of
articles on it.

Q Now, how woul d you propose that this coal dust get
i nto suspensi on?

A. You'd have an--all you'd have to have is a breaker
expl ode.
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Q And how | ong does a breaker explosion |ast?

A Wll,--well, once the dust is in suspension, then it
don't take that much energy to ignite the dust cloud.

Q Well, the question I asked you, how | ong does the
br eaker expl osion |ast?

A Well, it would last |long enough to put it into
suspension, if you had enough coal dust in there, you'd
get that nuch in suspension.

Q And how violent would a coal --or excuse ne, a breaker
expl osi on be?

A. Al right. Once the initial would take place, then
you woul d have the promul gation of the rest of the dust
goi ng i nto suspensi on expl osi on.

Q Well, I"'m-I1"m asking you how viol ent the expl osion
woul d be. You need sone kind of energy output to raise
t he dust, don't you?

A. Yeah, you--once the explosion takes place, it's going
to rai se everything

Q But how violent is the explosion does the breaker?
Does it go off like a firecracker? Does it go off |ike
a paper bag bei ng popped? Does it go off Iike a balloon
bei ng broken.

A. Well, it could go al nost any way under the
conditions, you know, under the fault.

M. Shaffer stated that in his 30 years experience with
el ectrical systenms, he has seen no nulti-case type circuit
breakers bl ow up. He has heard of five or six exploding since he
has been with MSHA, and he confirmed that while such an expl osi on
woul d pl ace coal dust in suspension, the presence of a spark
woul d be required to ignite it. The spark woul d be present
because the conductor and insulation would be on fire if the
breaker blew up (Tr. 67).
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M. Shaffer believed that the coal dust in the cited control
center cabinets woul d be dangerous because an abnornmal fault
could put the dust in suspension. He indicated that the distance
of the breakers to the coal dust ranged from8 to 15 inches at
different | ocations (Tr. 68). Absent an abnormal condition, the
possibility of a "snoldering fire" existed (Tr. 68).

M. Shaffer stated that his prior citation at the south mne
was vacated because there was not enough coal accunul ations for
the areas cited, whereas in the north facility there were enough
accunul ations for the areas cited (Tr. 71).

M. Shaffer confirnmed that enough coal dust nust be present
to put it in suspension, sonething has to be cl ose enough to put
it in suspension, and an ignition source nust be present. During
normal operating conditions, there would be no existing ignition
sources inside the notor control center. Although a hot conductor
could ignite the coal, an explosion would not result because the
coal dust has to be in suspension before it will explode (Tr.
69-70). He also testified as follows (Tr. 70; 72-73):

Q So, this quiescent coal dust, this coal dust |aying
in this cabinet, is only dangerous when it becones
suspended and ignited?

A. That's correct.

Q And it could only becone suspended in these cabinets
under a fault or abnormal condition?

A. That's correct.

Q During normal operation, there is no ignition

source?

A. Well, there is an ignition source, the electrical
wire and stuff is there, you know. The potential is
there. I nean, it's always there. You can't take it
awnay.

Q This coal dust that was in these cabinets did not
interfere with the normal operation of the cabinet--of
the electrical devices at the tine, did it?

A. No.
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Q So it wasn't dangerous to the operation itself?

A. No, sir, it wouldn't be dangerous to the operation
itself, no.

kkkkhkkkhkk*k

Q Now, just for clarification of the record, would you
tell us again how the coal dust could be placed in
suspension in that facility?

A. The only way | see possible, the way it can be put

i n suspension, under an abnormal condition, wth

somet hing exploding in there, to put it--to make it get
a dust cloud up, then that's the only way.

Q Are you talking a spark fromsonme of the electrica
equi prrent ?

A. W're tal king about sonething exploding in that
conpartnent. You woul d have to have an expl osion to put
that dust into suspension and that spark being there at
the tine then.

Q So what you're really tal king about is two
expl osi ons?

A. Yeah, yeah, the first explosion won't nmake the coa
dust, it would only nmake a dust cloud. Once the dust
cloud gets in suspension, you' d get five-hundredths of
an ounce, and then you'd have a spark, then you would
have ignition.

Q So you're talking about a little expl osion placing
it into suspension. Then you're tal king about a big
expl osion after that?

A. Yes, sir

Q It could--

A. Excuse ne, sir. The | ast one would be according to
how nuch coal dust was there.
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And, at Tr. 83-84:

Q Now, when you saw the coal dust in here, was it in
these areas in this whole notor control center, was it
generally in flat uniformlayers or was it bunpy and
ri dgey?

A It's nore of the snooth.

Q N ce and | ayered?

A. Yeah, it's float. It's stuff that settles.

Q Even around the--the conduit openings where it was
comng in, it wasn't ridged up or anything, it was just
laying there flat?

A. No, in there, it's nore irregular, plus it was on
the conductors thenself. It was |aying heavily on the
conductors, of all conductors.

Q And are they ignition sources as they lay there?

A. Oh, they definitely are, yes.

Q Wiy is that?

A. Well, they--one of them you could have a fault in
one of the circuits, or else one of your notor
controls, breakers, could be--it won't trip, it's
faulty, and that conductor could be shorted on the
other end, it could get red hot.

Q | see. And that will cause a coal dust expl osion?
A It'Il catch on fire.

Q But it won't cause it to expl ode?

A Wll, we're only tal king about dangerous

accunul ations now. A fire is also going to give off COQ

and if a man's in that roomup there, it's possible
that he'd be overcone.
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Q How far would that fire spread across this coal dust
that was accunul ated in the bottonf
A 1--1 personally, | couldn't tell you.

In response to bench question concerning exhibits P-2, P-3,
and P-4, M. Shaffer stated as follows (Tr. 89-90):

JUDGE KOUTRAS: Now, let's assune that you had observed
coal dust or float coal dust the color of P-2, which is
the lighter of--would that still be dangerous, in your
opi ni on?

THE WTNESS: Could | see which one is P-2?

JUDGE KQUTRAS: Yeah, it's the first one there. M.
Collier, I believe, is the lighter one. | believe it's
that one. isn't it?

MR, COLLIER Yes, sir.

THE WTNESS: No, that one | wouldn't.

JUDGE KOQUTRAS: If you'd of seen the coal dust--if you'd
seen the accumul ations of that color, coloration, you
woul dn't have issued a citation?

THE W TNESS: No

JUDGE KOUTRAS: Because you woul dn't consider that to be
danger ous?

THE W TNESS: No
JUDGE KOQUTRAS: How about the next one down, the P-3?

THE W TNESS: The next one, | woul d hesitate now about
even witing it as a dangerous accunul ati on

JUDGE KQUTRAS: And why is that?

THE WTNESS: That's one-tenth of an ounce. Due to the
fact it would be hard to get
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five-hundredths of an ounce of that into suspension

JUDGE KQUTRAS: kay. Now, you claimthat the col or that
you saw was what's--which is on the last exhibit, P-4
there, and you were of the opinion that was dangerous?

THE W TNESS: Yes, sir.
Respondent' s Testi nony and Evi dence

Ernest Yazzie testified that he is enployed by the
respondent as the supervisor of safety and training at the
McKi nl ey M ne, and has served in that position for 3 years. Prior
to this, he served as a conpany safety inspector and nine
foreman, and his total experience with the respondent is
approximately 9 years. His duties include supervision of all mne
safety activities, keeping conpliance records, and acconpanyi ng
m ne inspectors during their inspections.

M. Yazzi stated that he was fanmliar with the nmandatory
standards found in Part 77, Title 30, Code of Federa
Regul ati ons, and he confirned that he acconpani ed | nspector
Shaffer during his inspection on March 6, 1984, and that the
citation was served on him

M. Yazzi stated that M. Shaffer began his inspection at
the south mne surface facility where he issued a | adder quarding
citation, a citation for using a non-approved vacuum cl eaner, and
a citation for coal dust accunul ations on certain electrica
compartnments (exhibit R-1). However, the citation for dangerous
coal dust accunul ations charging a violation of section 77.202,
was subsequently vacated by M. Shaffer. Upon conpletion of the
i nspection at the south mne | ocation, he and M. Shaffer
proceeded to the north coal preparation facility transfer
buil ding where the citation in issue in this case was issued at
approxi mately 2:00 p. m

M. Yazzi stated that M. Shaffer issued the citation in
question after finding coal dust accumulations in the operator's
control roomat the top | oadout and sanpl er building. The coa
dust was found on the operator's notor control panels, and he
identified four photographs as the equi pment where the
accunul ati ons were found to exist (exhibits R 2-a through R-2-d).
He stated that when they arrived at the control room two
electricians and the tipple operator were in the process of
cl eaning the coal dust with rags. Al though a vacuum cl eaner was
present, M. Yazzi denied that it was
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bei ng used, but he admtted that it was probably intended to be
used to clean up the accumul ations, but since it was not approved
by MSHA, it was not in fact used.

Referring to photographic exhibit R 2-c, M. Yazzi stated
that he observed coal dust accumul ated inside the opened circuit
breaker shown in the photograph and that it was "greyish" in
color. He indicated that the coal accunul ati ons he previously
observed at the south surface facility cited earlier by M.
Shaffer were no different than those cited at the north facility
| ocati on. However, he conceded that the coal dust accumul ations
whi ch were present at the bottom of the equi pnent cabi nets where
a nunber of cables and conduits entered the enclosures were
darker in color, and that this was true at both the south and
north facilities. He identified photographic exhibit R 2-a, as
the control panel in question, and he indicated that at the tine
of the inspection at the north facility, the bottom panel s had
been renoved and the openings permtted the coal dust to enter
the inside of the entire enclosure.

M. Yazzie stated that upon arrival at the cited control
roomnorth facility some of the panel doors were open and that
the electricians were in the process of opening the other cabinet
panel doors to facilitate the cleaning of the coal dust. He
confirmed that M. Shaffer issued a closure order taking the
equi prent out of service, and that he did so because the
equi prent was energi zed. He expl ained that the power was on "the
main feed lines,"” but that the electricians turned off each of
the individual circuit breakers as the cabi net doors were opened,
and that this de-energized all circuits bel ow the breakers.
However, M. Shaffer insisted that the main power breaker be shut
down before the clean up was allowed to continue, and this was
done.

M. Yazzi confirnmed that he discussed the cited conditions
with M. Shaffer, and that when he asked hi mwhy the coal dust
accunul ati ons were dangerous or hazardous, M. Shaffer replied
"if they are black, its dangerous.” M. Yazzi was of the opinion
that the cited coal dust accunul ati ons were not dangerous. He
stated that the accumul ati ons were the result of normal operating
conditions, and it was his opinion that the accunul ati ons were a
"normal four-week" accunulation. He also indicated that such coa
dust accunul ati ons are cleaned up on a nmonthly cycle, but that
since the citations were issued, they are cleaned up every 2
weeks (Tr. 123-132).
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On cross-exam nation, M. Yazzi stated that when he arrived at
the motor control center sone of the cabinet doors were open and
the electricians were still opening others. He saw no one using
t he vacuum cl eaner. Wth regard to the prior citation issued at
the south mne, M. Yazzi stated that the only difference in the
coal accunul ations at the north mne was with respect to the
color of the coal at the bottomof the control center. It was
darker in color (Tr. 137).

M. Yazzi believed that the cl ean-up which was in progress
at the tine M. Shaffer arrived on the scene was sinply a
coi nci dence, and the clean-up had just started. O her cabinets in
ot her areas of the building had been cl eaned up before M.
Shaffer arrived at the control room (Tr. 140).

Frank Scott, testified that he has been enployed at the mne
as an electrician foreman for approximately 7 1/2 years. He has
25 years of experience as an electrician, including work as an
el ectrical contractor. He attended the University of Texas for 3
years taking el ectrical engineering courses, but he did not
recei ve a degree

M. Scott stated that he was familiar with the electrica
equi prent which was cited in this case, but confirmed that he was
not present during the inspection and did not observe the cited
coal dust accunulations. M. Scott confirmed that the type of
el ectrical equi pment which was cited is subject to routine
break- downs and failures, and that while circuit breakers have
been known to fail and needed to be repaired or replaced, he has
never known any to "blow up." He stated that under nornal
operating conditions, all of the electrical conponent parts in
guestion, such as the wiring, breakers, overloads, and fuses are
sized so as to preclude the overheating of any wires or cables.
They are al so designed to prevent arcing across the phases.

M. Scott stated that in his experience, he has known
circuit breakers to crack or burn internally when they did not
"re-set" after tripping due to an overloaded circuit, but he has
never known any to physically "blow up” or disintegrate (Tr.

140- 146) .

On cross-exam nation, M. Scott stated that under normal
operating conditions, there is no ready ignition source within
t he cabi net conponents of the electrical equipnment in question
He stated that while he has observed transformers with fuses
whi ch had bl own or which had shorted out, he has never known of
any which had "blow up."” He stated further
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that he could think of nothing which would place the coal dust
accunul ations into suspension within the electrical conponent
cabinets in question (Tr. 147-152).

Dr. Robert V. Dolah testified that he is a sel f-enpl oyed
consultant in the field of all types of fires, gas, dust, and
paper expl osi ons, and spont aneous conbustion. He was enpl oyed
with the U S. Bureau of Mnes from 1954 to 1978, when he retired,
and he served as head of the group at Pittsburgh and Bruceton
Pennsyl vani a, which was concerned with fires and expl osi ons. He
served as the research director of the Pittsburgh Mning and
Safety Research Center. He holds a B.A in chemistry fromthe
VWit mann Col | ege, Walla Wal a, Washington, and a PH.D. in Organic
Chemistry fromthe Chio State University (Tr. 153-155). By
agreenment of the parties, Dr. Dolah's credentials and background
were admitted as part of the record in this case (Tr. 155,
exhibit R5).

Wth regard to the photograph depicting the results of an
electrical fire as testified to by Inspector Shaffer, Dr. Dol ah
stated that had there been coal dust present in that instance in
the amount testified to by the inspector, its contribution to the
fire would have been mniscule in contributing to the full |oad
conpared to the wire insulation which was present (Tr. 157).

Dr. Dolah stated that M. Shaffer's estimte of the anount
of coal dust one can calculate to provide the m ni mum expl osive
concentrations in any electrical conpartment is incorrect. He
i ndi cated that recent studies conducted by his group indicates
that .135 ounces of coal per cubic foot is the m ni mum expl osive
concentration. For any reasonable ignition sources that may be
present, he estimated that it requires three tinmes that anount to
constitute an explosive concentration. Al though the bl ackest coa
dust sanpl e as depicted by exhibit P-4 contains 10 tinmes the
m ni mum requi red expl osive concentration, by sinply lying inert
on a surface area it does not constitute a hazard or a dangerous
accunul ation. Sinply being in the presence of conbustible
i nsul ation, with nothing burning, the coal dust will not expl ode.
In order to be dangerous, the accunul ated coal dust nust be
capabl e of being suspended to provide an expl osion. O herw se,
the coal dust, at best, will only snolder very slowy, and a thin
| ayer of dust on a netal plate will not snolder (Tr. 158-159).

Dr. Dol ah stated that in underground coal m nes, nethane
provides the initial explosion, and the initial dynam c wi nd from
t hat expl osi on picks up the coal dust and fire, and this
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results in a propagating coal dust explosion. Wile there have
been instances of explosions in the absence of nethane, these
were the result of the inproper use of non-perm ssible explosives
whi ch di spersed | arge quantities of coal dust which was present
in the working place (Tr. 159-160).

Dr. Dol ah could not cite anything that woul d create a coa
dust cloud inside a closed electrical cabinet. Even if a breaker
or a starter notor were to fail, an explosion would not be
associ ated with these events. In the photograph of the electrica
fire, he did observe evidence of a fire but not an explosion (Tr.
161).

In addition to the creation and presence of a coal dust
cloud, Dr. Dolah indicated that sufficient wi nd nust be present
to suspend the coal dust. In a series of several investigative
research reports conpl eted under his supervision, a |arge anount
of coal dust required winds at 100 mles an hour to place it in
suspension. Very fine coal dust requires winds of hurricane force
to place it in suspension. Dust which is sinply lying on tiles in
artifically ridged piles in a "wind tunnel" apparatus required
wi nds of 20 to 30 mles an hour sinply to nove it (Tr. 161). He
coul d perceive of nothing which would create a wind of this
magni t ude inside a cl osed cabinet, and he finds it difficult to
under stand how any reasonabl e accumul ati on of coal dust inside
such a cabi net presents a dangerous accunulation (Tr. 162). He
further explained as follows at (Tr. 168-170):

Q Now, in other words, the coal dust wants to stay
where it is, is what it anounts to?

A. Yeah, there's no reason for it--it--all dust
expl osi ons, except under conditions where we've
had--that there was an anple concentration of dust in
suspension at the time there was an ignition source,
all other dust expl osions occur when there is a violent
aerodynam c force that picks up the dust and disperses
it.

Q And what you said earlier, you can't conceive of
any, having | ooked at these cabinets, you can't
concei ve of any event that would supply the necessary
energy to suspend the coal in any instance?

A. The only one woul d be explosion in the whole
bui | di ng.
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Q W wouldn't have to worry about the coal dust then?

A. That's right--well, the coal dust inside these
conpartnents, no.

Q Now, what about the thermal effects. Wiat if, as M.
Shaffer testified, there was--there's coal |aying on the
conductors and the wire can get hot because of a |oose
connection and start burning and it's--your breaker
where it cones through the bottom of the box, you got
this sixteenth of an inch or three-sixteenths of an

i nch of coal dust, and you could have a fire down there
that woul d snol der and get it in suspension somehow?

A. Well, the coal dust could snolder, that coal dust in
the i mMmediate proximty to the wire that's--that's hot
coul d snolder, but even in a sixteenth of an inch or
even an eighth of an inch |layer, that snol dering
propagation is not going to propagate away fromthe
fire. And in no way is that snoldering conmbustion going
to lift other dust and create a dust cloud.

Q What about an electrical fire just on the insulation
and a fire for whatever, a fault starts in the cabinet
and you get an electrical fire going, vis-a-vis that

pi cture for instance--

A. Yeah

Q --will that cause coal dust to go into suspension?
A. No. The conductive forces associated with a fire
even like a pretty intense fire that we have here,

won't really lift up the dust that's Iying on the plate
down here at the bottom

Q So, you can't get enough thermal wind to disturb it?
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A Well, it's--you see, the winds are going up, and they're
not going up all that fast, you know, even in a fireplace
in a chimey, and so forth, the actual draft is--it's not
going up there mles an hour, let alone the air that's
comng in at the bottom into the--into the fire. That, you
know, that's al nbst imreasurable. You--it's going in, but
there's no wi nds associated with that, even in--in a firepl ace.

Q What then is your conclusion with respect to--and M.
Shaffer testified that the cabinets had as nuch dust on
as that mddle sanple, what is your conclusion with
respect to the danger--dangerousness, to nmake up a word,
| guess, of that accunul ation?

A Well, | don't--1 don't think that it represents a
danger, because | cannot see that it contributes a
significant additional fuel load in the case of a fire,
nor does it--do | conceive--do I--1"mnot able to cone up
with a credible nechani smwhereby I can go fromthis

dust layer to a dust cloud. And | mnust have a dust

cloud before | can have a dust expl osion

Q It nmust be suspended?
A. Yes.

On cross-exam nation, Dr. Dolah stated that he finds section
77.202 of MSHA's regulations inpossible to apply in all cases. He
al so stated as follows at (Tr. 171-172):

Q Let ne ask you, do you think it's--it's possible to
have an accunul ati on of--of coal on the floor of a
conpartnent |ike we tal ked about today in an anobunt

t hat woul d be dangerous?

A | would think that there was a--there was an

i ncreased fire hazard when one has an accumul ation in
there such that the dust coul d undergo spontaneous
heating. That if there was sufficient dust in there
that it significantly increased the fuel |oad within
that--wi thin that conmpartnment. Regardl ess
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of the anmount of dust that you have inside the closed
conpartnent, | still have to have sone mechani sm of
getting that dust into suspension before | can conceive

of a dust explosion. And if | have a cl osed conpartnent,

I have to conceive of sone external nechanical force that
di srupts this conpartnent, or | have to conceive of an
aerodynamc force within the conmpartnment and short of an
expl osi on outside or short of an explosion inside that has
to be of an energy that is great conpared to what I'm
interested in, | can't get this--these aerodynam c forces
or these nmechanical forces. | can't find a credible nmechani sm
for suspending that coal dust.

Q Have you considered in all respects, Doctor, the--any
extraordi nary acts that could occur that could cause an
expl osi on?

A. Well, | nmentioned one. That was an expl osi on
out si de.

Q Coul d cause an expl osion inside?
A. Yeah

Q You have or haven't considered extraordi nary events
that m ght not cause this?

A. Well, | consider that to be nost extraordinary.
And, at Tr. 173-174; 175-177:

Q Doctor, could coal dust in the amount of .05, five
hundr edt hs of an ounce per cubic feet cause an
explosion if put in suspension?

A. That amount, that concentration of coal dust is not
initself ignitible.

Q Have you personally ever experimented wi th that
anmount of coal dust in suspension?

A. No. | have--1 have seen the kind of denonstrations
that M. Shaffer put on, and |'ve seen those severa
times. | have seen the Hartnman bonb operated on a

variety of
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dust many tines, and | have--1 have seen the nost

recent work that has been published by the Bureau of

M nes, and whi ch--whi ch shows that the original nunbers
are incorrect. And | say there's a great problem of
maki ng these neasurenents. If you look in the literature
on this mnimumconcentration for coal dust, of a dust
conparable to Pittsburg coal dust, you'll find nunbers
running all the way from one-hundredth of an ounce per
cubic foot to .23, nearly a quarter of an ounce of--per
cubic foot, and all of these nunbers have their--have
their proponents, but | believe that the npbst recent

work of--beginning in the late 70's and still conti nuing,
done by the Bureau of Mnes, | sort of doubt these problens
qui te reasonably.

kkkkhkkkhkk*k

JUDGE KQUTRAS: You indicated that, in your opinion
that the specific regulation that we're dealing wth,
77.202, is inpossible to apply in all cases.

THE WTNESS: In all cases, because it depends on the
ci rcunst ances, the possibility and what credible
mechani snms exi st for the suspension of this coal dust.

JUDGE KOQUTRAS: kay, Now, given the facts in this case
given the conditions or practices that the inspector
observed, that M. Shaffer saw -

THE W TNESS: Yes.

JUDGE KOUTRAS: --with respect to these conpartnents, can
you envi sion any situations connected wth that

equi prent where this particular regul ati on would cone
into play?

THE W TNESS: No, | cannot.

JUDGE KOQUTRAS: Now, counsel--M. Collier asked you sone
guesti ons about the--the explosion factor here and M.
Bachmann asked you some questions on direct with
respect to the--the arcing and the propagation and
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getting the dust into suspension, and your answers were
specifically addressed to an expl osion situation

THE W TNESS: Yes.

JUDGE KQUTRAS: Can you envision these sane types of
guestions applying to a fire situation? In other words,
what - -what, if any, anount of coal accunulations, let's
say just laying on a netal trap or lying in a cabinet,
woul d--woul d any of that be prone to fire? Wiat would it
take to start a fire, let's say in this cabinet, given
a given anount of float coal dust?

THE WTNESS: It would really be quite a thick |ayer

you know, inch or two inches or sonething |ike that,
because for this coal to fire, you would--1 don't even
know that two inches is enough, because you have a
problem-it's going to oxidize, and in oxidizing, it
heats up. So you end up with a bal ance between the heat
that is lost in the environment and the heat that is
retained within the sanple. It's the heat--sonme anount
of heat is kept in the sanple, so that it builds up, it
will actually go into glow ng conditions, and this we
have in the--in spontaneous heating. But if you've got

a--a thin layer, you know, sonething a half inch, or--1'm
sure that a half inch would never do it, even with a
reactive coal like this, the heat loss to the

at nosphere just through--through convective forces and
by conduction to the netal plate underneath there, is
such that it will never get to a glow ng condition
VWat - -what quantity is required in there for a fire to
occur within the conpartnment, would have to be

determ ned for a specific coal, because those coals

have different self-heating proclivities, but it's--it's
a very substantial anmount, it's not this thin |ayer

that we're tal ki ng about here.

I nspector Shaffer was called in rebuttal, and he testified
that the abatenent took approximately 4 hours. He confirned that
during the process of cleaning up the coal dust
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with rags, it could not be placed in suspension (Tr. 179-180).

VWhen asked why he believed the cited accumul ations
constituted a significant and substantial violation, M. Shaffer
replied "I have been always told if it's black in color, that it
was a dangerous accumul ation.” Since this was the case, he
automatically concluded that the violation was significant and
substantial (Tr. 182).

Fi ndi ngs and Concl usi ons
Fact of Violation

The all eged violation in this case is virtually identical to
the facts which led to a prior violation at the sane nmne site in
July, 1983. That case was heard and deci ded by Judge Broderick on
May 17, 1984, Secretary v. The Pittsburgh & M dway Coal Conpany,
6 FMBHRC 1347, and it is now pending before the Comm ssion on
appeal by Pittsburgh & Mdway. In that case, Judge Broderick nmade
the following findings (7 FVMSHRC 1348-1349):

On June 9, 1983, there was an accunul ation of coal dust
in the main crusher panel and the heat trace panel. The
dust on the base of each panel neasured approxi mately
one-eighth of an inch. It was black in color. There was
dust on the equi pnent within each box although nost of
it had settled to the base. The dust was not in
suspensi on.

The dust had come up through the floor of the room and
around t he conduits under the panels.

In the normal operation of the main crusher panel and
the heat transfer panel, no ignition source, arc or
spark is created.

In the event of a phase to phase or phase to ground
fault within one of the panels, an ignition could be
created. If an ignition occurred, it could put the dust
accunul ation in suspension and an expl osi on coul d
result.

Judge Broderick then made the foll owi ng concl usi ons and
affirmed the violation (7 FMSHRC 1349):
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The critical issue in this case is whether the coal dust
accunul ati ons existed "in dangerous anounts." There are

few cases interpreting this phrase. But see Consolidation

Coal Conpany, 3 FMSHRC 318 (1981) (ALJ); Secretary v. Co-op

M ni ng Conpany, 5 FMSHRC 1041 (1983) (ALJ). Wether an

accunul ation i s dangerous depends upon the amount of the
accumul ation and the existence and | ocation of sources of
ignition. The greater the concentration, the nore likely it

is to be put into suspension and propagate an expl osion. |
accept the inspector's testinmony as to the amount of the
accunul ati on and conclude that it was significant. It is true
that there were no bare wires or any equi prent that woul d cause
arcing or sparking wthout some equi pnent failure or defect. But
there was energized electrical facilities present and faults or
failures in such facilities are common occurrences. | concl ude
that if the extent of the accunulation is such that it is black
in color, and if potential ignition sources are present, the
accunul ation exists in a dangerous amount.

The Consolidation Coal Conpany case concerned an

accunul ati on of float coal dust ranging from1 to 5 inches in a
room whi ch housed a coal transfer belt head roller, drive belt,

nmot or

and el ectrical equipnent for the belt. The evidence in that

case established that the float coal dust covered the entire area
of the room including several ignition sources such an energized
unprotected light bulb in a hooper beneath the belt, a high
vol t age di sconnect switch covered with float coal dust, and the

bel t

rollers. Former Conm ssion Judge Laurenson affirmed an

i mm nent danger order issued by the inspector for these
conditions, and in the conpanion civil penalty case, he affirned
a violation of section 77.202. Judge Laurenson found that the 1
to 5 inches of float coal dust throughout the entire roomin
guestion constituted an accunul ati on within the nmeaning of
section 77.202. He then concluded that by permtting
accunul ati ons of dangerous ampbunts of coal dust in the room the
m ne operator violated section 77.202.

The Co-op M ning Conpany case concerned a decision by fornmer

Conmi ssi on Judge Mbore in which he affirmed a violation of
section 77.202. Al though Judge Moore rejected an inspector's
opi nion that a m xture of unsuspended coal fines
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and fl oat coal dust could be ignited with a match and coul d burn
as rapidly as gunpowder (black powder), he nonethel ess found that
t he accunul ati ons were conbustible and that a source of ignition
inthe formof a fire in a bucket was in the area where the
accumul ations were found. He concl uded that the accunul ati ons

exi sted in "dangerous ampunts.”

In his posthearing brief in defense of the violation in
guestion in this case, respondent's counsel cites the
Consol i dati on Coal Conpany case, as well as the case of Western
Sl ope Carbon, Inc., 5 FMSHRC 795 (April 1983), 2 MSHC 2218
(1983). The Western Slope Carbon, Inc., case concerned an
i mm nent danger order issued by an inspector for an accumul ation
of float coal dust in excess of an eighth of an inch deep for a
di stance of 500 feet al ong several underground mine entries.
Judge Carlson found that these accunul ations constituted a
violation of section 75.400. He noted that the Conm ssion has
held that a violation of this coal accunul ations standard occurs
whenever an accunul ati on of conmbustible materials exists. Judge
Carlson found that while there was an inproper accunul ati on of
float coal dust, it did not constitute an inm nent danger. He
concl uded that the possibility that the dust would be raised into
suspension and then ignited was too renote to create the
likelihood of a fire or explosion "at any nonent". Although Judge
Carl son vacated the order, he found that the cited accunul ati ons
constituted a violation of section 75.400, and assessed a civil
penal ty accordi ngly.

Respondent argues that in order to establish a violation of
section 77.202, MSHA nust establish that a coal dust accunul ation
must exist in a location such that under nornmal operating
conditions the dust is susceptible to being put into suspension
that the concentrations of coal dust are such that the suspension
woul d be ignitable, and that during nornmal operations an ignition
source is present, proximte and capable of igniting the
suspended dust .

Respondent asserts that the inspector's testinmony is full of
i nconsi stenci es and m sconceptions as to the standard i nposed by
section 77.202. As an exanple, the respondent cited the
i nconsi stent testinony of the inspector with respect to the
extent of the accumul ati ons he observed, and in particular, his
i nconsi stent estimates as to the depths of the accunmul ations.
Further, respondent cites the inspector's testinony that under
normal operating conditions no ignition source existed in the
motor control roomin question, and his failure to provide a
creditabl e explanation as to how during nornal operating
condi tions, the coal dust in the cabinets
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could get into suspension. Wth regard to the inspector's
reliance on a "catastrophic failure" of an electrical conponent
of sufficient magnitude to put the dust in suspension, the
respondent points out that the inspector did not recognize that
the failure woul d al so have to be of such duration and such
proximty to the suspended dust so as to provide an ignition
source. Respondent concludes that section 77.202 does not require
an operator to prevent the accumul ati on of coal dust which is
ignitable only during a catastrophic failure of the facility
where the dust collects.

The respondent points to the fact that Inspector Shaffer
conceded that coal dust at rest by itself does not constitute a
danger ous accunul ation, and that he agreed that the coal dust
must be put in suspension, that the ignition source nust be
proxi mate, and that during normal operating conditions no
ignition sources exist inside the notor control center. The
respondent maintains that |Inspector Shaffer issued the citation
solely on the basis of what he perceived to be the black col or of
t he coal dust accumul ations regardl ess of whether or not the
ot her el enents of a dangerous accumul ati on were present.

Citing the testinony of its w tnesses, the respondent
asserts that it has clearly denonstrated that a dangerous
accumul ation of coal dust did not exist inside the cited
el ectrical control center. Respondent cites the testinony of its
safety supervisor Yazzie that the accunul ati ons were "grayi sh
bl ack"™ in appearance, no thicker than a newspaper, and that he
could see the conpartnent paint through the coal dust. Respondent
also cites the testinony of its electrical supervisor Scott that
t he amount of coal dust described by Inspector Shaffer did not
constitute a dangerous accumul ation, and that the dust could not
be placed in suspension inside the cited cabinets. M. Scott al so
testified that he did not believe that the electrical conponents
could "blow up" as testified to by Inspector Shaffer, and he
confirmed that on nunerous occasi ons he has observed coal dust
accunul ati ons exactly as described by M. Shaffer, and as an
el ectrician he was not concerned about the existence of that dust
in the electrical conponents.

Respondent cites an earlier citation issued by Inspector
Shaffer for another violation of section 77.202 at the
respondent's south mne on the same day he issued the citation in
guestion in this case. Respondent points out that the citation
was subsequently vacated and wi t hdrawn because MSHA coul d not
prove that a dangerous accumul ati on of coal dust
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exi sted. Respondent asserts that even when the evidence
concerning the dust accurmulation is viewed in the |ight nost
favorable to the petitioner it appears that there coul d have been
no nore than 1/8 inch of difference in the anount of coal dust
found in the south mne electrical control cabinets and the north
m ne el ectrical control cabinets. Respondent asserts that

I nspector Shaffer did not adequately or satisfactorily explain
why 1/8 inch to 3/16 of an inch of coal dust constituted a
dangerous accunul ation at the north mne while slightly |ess than
that anount did not constitute a dangerous condition at the south
m ne.

Finally, the respondent maintains that the unrebutted
testinmony of its expert witness Dr. Van Dol ah, clearly and
unequi vocal |y denmonstrates that the conditions observed by
I nspector Shaffer did not constitute a dangerous accumnul ati on of
coal dust in violation of section 77.202. Respondent asserts that
Dr. Van Dol ah's testinmony refuted the inspector's belief that
coal dust mght propagate a fire, and that Dr. Van Dol ah coul d
conceive of no credible situation where the coal dust
accunul ation in the electrical cabinets in question could be put
i nto suspension and ignited in such a manner to create a
dangerous situation. Further, respondent concludes that in order
for such a situation to occur, the act which precipitated the
suspensi on of coal dust would have to be so violent that the
addi ti onal danger presented by any coal dust present woul d be
i nsignificant when conpared to the danger proposed by the
catastrophic failure itself

In this case, Inspector Shaffer issued his citation on the
afternoon of March 6, 1984. Earlier that day, he inspected the
respondent's south mne surface facility and issued a citation
for a violation of section 77.202, after observing "dangerous
amount s" of coal dust accunul ations in the crusher notor control
roomand in two electrical conmponent and panel conpartnents. The
vi ol ati on was abated after the "dangerous anounts" of coal dust
accunul ati ons were renoved fromthe three cited areas (exhibit
R-1).

| take note of the fact that the prior citation, as well as
the one in issue in this case, are both framed in identica
| anguage. In both instances, Inspector Shaffer stated that
danger ous amounts of coal dust were permitted to accumul ate
inside electrical conpartnents. M. Shaffer confirmed that in
connection with the earlier citation, he determned that the
float coal dust he observed constituted a dangerous accunul ation
because of its color and depth (Tr. 64). However, | note that in
both instances Inspector Shaffer did not
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use the phrase "float coal dust" on the face of the citations,

nor did he indicate the extent or anounts of the accunul ati ons he
purportedly observed. He sinply concluded that coal dust was
permtted to accunul ate i n dangerous anounts.

The respondent established that the earlier citation issued
by I nspector Shaffer was subsequently vacated and that MSHA' s
Dal | as Regional Solicitor's Ofice filed a notion to withdraw the
citation during the course of a civil penalty proceeding filed
agai nst the respondent in Secretary v. Pittsburgh & M dway Coa
Co., Docket No. CENT 84-77 (exhibit R-4). The citation was
wi t hdrawn because MSHA believed that it did not have sufficient
evi dence to prove that the anmount of coal dust cited by Inspector
Shaf fer constituted a dangerous anount, and that it was not
possi ble to neasure the dust. MSHA Counsel Collier confirned that
he was unaware of the prior citation (Tr. 61).

I nspector Shaffer confirnmed that the coal accumul ati ons he
cited in this case were float coal dust, and he determ ned this
sinmply by visual observation (Tr. 88). He explained that the
accunul ati ons were black in color and simlar to the exanple
shown in exhibit P-4. Had the accunul ati ons been the colors
depicted in exhibits P-2 and P-3, he would not have issued any
citations because the colors were | ess than "bl ack," which
i ndicated to hi msonething | ess than dangerous accumrul ati ons (Tr.
89-90). He described the float coal dust he observed as "snooth,"
"nice and | ayered stuff that settles,” rather than "bunpy and
ridgey"” (Tr. 83).

M. Shaffer stated that he observed sone coal dust
three-sixteenths of an inch at the bottom of one of the cabinets,
but that it was dark and that he could not see too well wi thout
his glasses. He indicated that he could see the dust "sil houette
above the height of the conductor when | brushed it off," and
that he estimated the anmount "by feel”, but that he did not
measure it with a ruler (Tr. 119-120). He confirmed that while it
was possible to sanple this dust, he had nothing with himto put
the sanples in. He conceded that w thout sanpling, he would have
no way of knowi ng the combustible content of the dust (Tr. 120).

I nspector Shaffer confirnmed that clean-up was acconpli shed
by wi ping up the coal dust with rags, and he indicated that this
was the only nethod that could be used (Tr. 180). He stated that
the cl ean-up took about 4 hours, and when asked why he believed
the violation was "significant and substantial,” he replied "I
have been always told if it's black in color, that it was a
danger ous accunul ati on," and
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that in such a situation, he "automatically" makes a finding that
the violation is "S & S" (Tr. 182).

Respondent' s safety supervisor Yazzie, who acconpani ed
I nspector Shaffer during his inspection, testified that the cited
coal dust accunul ations were "grayi sh bl ack” in color, were
"newspaper thin," and that he could see the cabi net conpartnent
pai nt through the dust. Although the coal dust at the very bottom
of one of the cabinets in the north m ne was darker in color than
the dust inside the cabinets, there was no significant difference
in the coal dust coloration at the south or north mne areas. M.
Yazzie al so stated that while the mners cleaning up the cited
accunul ations intended to use a vacuum cl eaner to clean up the
coal dust, they did not do so and the dust was cl eaned up by
wWiping it up with rags. He described the dust as "light dust" and
confirmed that it was simlar to "dusting a table at honme" (Tr.
131). He estimated that it took about 2 hours to abate the
conditions (Tr. 136).

I nspect or Shaffer conceded that coal dust sinply laying in
the cabinets is not dangerous, and that it would not interfere
with the normal operation of the cabinets or the electrical
conponets inside the cabinets. In these circunstances, he would
not consi der the presence of such dust to be dangerous to the
operation of these conmponents. He further conceded that under
normal operating conditions, there are no ignition sources
present inside the notor control center in question. However, he
believed that the electrical wiring would be a potential source
of ignition, but conceded that such an ignition source nmust be
cl ose enough to the coal dust to put it in suspension, and that
the only way it could be placed in suspension is by a fault or an
abnormal condition (Tr. 69-70). Should such a fault or abnormal
condition exist, an explosion would have to occur inside the
cabinet in order to place the coal dust in suspension. Once the
coal was in suspension, an arc or ignition would have to occur
before the coal was ignited, and the extent of any such expl osion
woul d depend on the anobunt of coal dust present (Tr. 74-76).

El ectrical supervisor Scott testified that under nornal
operating conditions no potential source of ignition existed
inside the electrical cabinets in question, and that the coa
dust could not be placed in suspension. He di scounted I nspector
Shaffer's testinony that a breaker could "blow up." M. Scott has
25 years of experience as an electrician, including work as an
el ectrical contractor, and he indicated that the electrica
conponents inside the cabinets are fused
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and sized in such a manner as to preclude the overheating of any
wires or cables, and that they are designed to prevent arcing.

Al though M. Scott alluded to instances of fuses blow ng out or
shorting, and cracking or burning internally when they did not
reset, he knew of no instances of any which had "bl own up" with
such force as to suspend coal dust. He knew of nothing which
could place the dust in suspension inside the cabinets.

Dr. Van Dol ah testified that on the basis of the testinony
of I nspector Shaffer, he could not support any concl usion that
section 77.202 was violated. Dr. Van Dol ah testified that the
anmount of coal dust testified to by Inspector Shaffer did not
present a danger because "I amnot able to conme up with a
credi bl e nechani smwhereby | can go fromthis dust |layer to a
dust cloud, and | nust have a dust cloud before |I can have a dust
expl osi on." Concedi ng that an accumul ati on of coal dust nay pose
a possible fire hazard, Dr. Van Dol ah enphasi zed t he fact that
bef ore one can conclude that the coal dust posed a fire hazard,
the specific conmbustible properties of the coal nust be
est abl i shed, and there must be an anobunt of coal dust present to
significantly increase the potential fuel |oad. He believed that
t he amount of float coal dust which nmust be present inside the
cabinets to present a possible fuel load for a fire would be
"quite a thick layer, you know, inch or two inches or sonething
like that, . . . | don't even know that two inches is enough
. " (Tr. 176). Dr. Van Dol ah stated that coal dust in the
amount of .05, of five hundredths of an ounce per cubic feet is
not itself ignitable (Tr. 173-174).

Dr. Van Dol ah confirnmed that he exami ned the electrica
cabinets cited by Inspector Shaffer, and he testified that except
for an explosion of the entire building where these cabinets were
| ocated, he could not conceive of any event that would supply the
necessary energy to place the coal dust described by |Inspector
Shaf feTl i n suspension (Tr. 168). Conceding that coal dust in
proximty of a hot wire could snolder, even in a one-sixteenth or
one-ei ghth of an inch of coal dust, such a snoldering condition
woul d not propagate away fromthat |ocation, and in no way wll
any snol dering conbustion lift other coal dust and create a dust
cloud (Tr. 169). Dr. Van Dol ah found it quite difficult to
i magi ne any explosion of an electrical circuit breaker that would
bl ow up a nulti-case breaker with such violence that the w nds
associ ated with that explosion would place the coal dust in
suspension (Tr. 166).
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Dr. Van Dol ah alluded to past coal dust explosion experinments
conducted at the Bruceton experinmental mne, and he enphasized
the fact that there must be an initial explosion, either by the
i ntroduction of methane or a massive amount of expl osives, a
di spersion of the dust cloud in the air, and the resulting
propagati on of the explosion. He could conceive of no dust cloud
being created inside a closed electrical cabinet (Tr. 160).

Dr. Van Dol ah took issue with Inspector Shaffer's testinony
concerning the coal dust experiments he conducted. He stated that
t he amount of coal dust one can calculate to provide the mninum
expl osi ve concentration in any conpartnent was incorrectly stated
by I nspector Shaffer, and that nore recent studies by his own
group has shown the incorrectness of the data relied on by M.
Shaffer. Dr. Van Dol ah stated that the fact that the coal dust in
guestion was lying in the cabi net says nothing about the hazard
associated with it. In his opinion, for coal dust to be
dangerous, it has to be capable of being suspended by sone
mechani smin order to provide an expl osion. O herw se, coal dust,
at nost will only snolder very slowy, and a thin |layer of coa
dust on a netal plate, in fact, will not snolder (Tr. 158).
Referring to the darkest sanple of coal dust introduced at the
hearing Dr. Van Dol ah stated that the coal dust sinply lying on a
surface or on an insulator does not constitute a hazard or a
danger ous accunul ati on because its sinply there. As long as the
insulation is there, the coal dust is not burning and it is not
goi ng to explode (Tr. 159).

| find the testinony of M. Scott, M. Yazzie, and Dr. Van
Dol ah to be credible, and that it effectively refutes the
testinmony offered by Inspector Shaffer to support his theory of a
possi bl e explosion within the electrical cabinets. | cannot
concl ude that MSHA has established that in the normal course of
operation, an electrical conmponent inside the cabinets could
cause the dust to be placed in suspension, thereby propagating an
explosion or a fire. As for the inspector's theory of a
"catastrophic" explosion of a circuit breaker or other electrica
conponent inside the cabinet, |I sinply find no credible support
for the inspector's belief that this could occur. | accept the
testinmony by M. Scott and Dr. Van Dol ah as a credible refutation
of any such unlikely event.

Wth regard to inspector’'s observations concerning the
extent of the coal dust accumul ations in question, | cannot
concl ude that MSHA has established that the amobunts present were
sufficient to pose a hazard of a fire or an expl osi on
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Nor can | conclude that they were dangerous. |nspector Shaffer's
testimony concerning the extent of the accunul ations is rather
equi vocal. On direct examination, he testified that the coal dust
was approximately 1/8 to 3/16 of an inch thick. He al so indicated
that the Iights were out inside the cabinet and that he had
difficulty in seeing, and that he could not neasure the depths
with a ruler. On cross-exam nation, he testified that the coa
dust was "paper thin" or 1/16 of an inch (Tr. 50).

Dr. Van Dol ah's unrebutted testinony is that a dangerous
accunul ati on of coal dust for purposes of a fire hazard are such
coal dust accunul ations which are at |east an inch or two in
depth, and that in order to present an expl osion hazard, the coa
dust must be capabl e of being placed in suspension. The
unrebutted testinmony is that the cited accumnul ati ons were cl eaned
up with rags, and | find M. Yazzie's testinony that the

accunul ati ons were "grayi sh black," "paper thin," and consisted
of a "light dust"” simlar to ordinary househol d dust to be
credi bl e.

On the basis of all of the evidence and testinony adduced in

this case, | conclude and find that MSHA has failed to establish
that the float coal dust accunul ations cited by Inspector Shaffer
wer e dangerous within the neaning of section 77.202. | am

convi nced that Inspector Shaffer's conclusion that the
accunul ati ons were dangerous were based on a rather cursory

eval uation of the circunstances presented to himat the tinme of
his inspection. He sinply observed float coal accumulated in and
around the electrical conpartnments and concluded that they were
dangerous. He candidly admitted that he is of the opinion that
accunul ati ons of coal dust which are black in color are ipso
fact o dangerous accumul ati ons.

Unl i ke under ground mandat ory standard section 75.400, which
prohi bits accumnul ati ons of coal dust in active workings or on
el ectrical equipnment, section 77.202 prohibits the accumul ation
of coal dust only in dangerous anmounts. Accumul ati ons which are
not dangerous are not prohibited. On the facts of this case, the
respondent does not dispute the existence of the cited float coa
dust accunul ations. Its dispute lies with the finding by the
i nspector that the accunul ati ons were dangerous. | agree with the
respondent's contention that in order to establish that such
accunul ations are in fact dangerous, MSHA nust establish that
they present a realistic fire hazard, or that they are
suscepti bl e of being placed in suspension in close proximty to a
readi |y available ignition source capable of placing themin
suspensi on, thereby fueling or propagating an explosion. On the
facts of this case, | conclude
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and find that MSHA has failed to establish either of these
hazards or dangers by a preponderance of any credi bl e evidence.
Accordingly, the citation IS VACATED.

ORDER
In view of the foregoing findings and concl usi ons, the

section 104(a) Citation No. 2070578, issued on March 6, 1984, IS
VACATED, and this proceeding IS DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



