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Appearances: Ken S. Wl sch, Esq., Ofice of the Solicitor
U S. Department of Labor, Atlanta, Ceorgia,
for the Petitioner
WIlliamB. deMeza, Jr., Esq., Holland and
Kni ght, Tanpa, Florida, for the Respondent.

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a proposal for assessnment of civil
penalty filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), seeking a civil penalty assessnent of
$5,000, for an alleged violation of nandatory safety standard, 30
C. F.R [55.11-1.

The respondent filed a tinmely answer and contest, and a
heari ng was conducted in Tanpa, Florida, on July 30, 1985. The
parties filed posthearing proposed findings and concl usi ons, and
the argunents presented therein have been considered by nme in the
course of this decision.

| ssue

The issue in this case is whether the respondent violated
the cited mandatory safety standard, and if so, the appropriate
civil penalty which should be assessed for the violation
Addi tional issues raised by the parties are identified and
di scussed in the course of this decision
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Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).
3. Commission Rules, 20 C.F.R [2700.1 et seq.

Sti pul ations
The parties stipulated to the following (Tr. 4-6):

1. Respondent operated the Big Four Mne, a surface
phosphat e m ne produci ng products affecting comerce within the
meani ng of the Act.

2. The mine has been cl osed since Cctober, 1984, and prior
to that tinme worked 131, 095 man- hours annual ly.

3. Paynment of the proposed penalty assessnent by the
respondent will not affect its ability to continue in business.

4. The Big Four Mne is a subsidiary of the respondent Anmax
Chemi cal Corporation

5. Petitioner's exhibit P-1, a conputer print-out, reflects
the respondent's prior history of paid civil penalty assessnents
for the period Novenber 19, 1982 through Novenber 18, 1984.

Di scussi on

Thi s case concerns a fatal accident which occurred at the
respondent's mine on August 28, 1984. The accident victim John
F. May, an electrician/line worker, was fatally injured at
approximately 7:30 a.m, when he cane in contact with an
energi zed connector on top of an electrical substation. The
substati on was a portable, skid-nounted unit approximately 9 feet
high, with an additional 10 feet of superstructure extending
above the top of the station where high-voltage insul ated
connectors were nmounted for power taps which supplied power to
certain field slurry punps.

The victimwas el ectrocuted when he canme in contact with an
energi zed 4, 160 volt energi zed power connector on top of the
substati on. The connector was approximately 12 inches froma
deener gi zed connector where the victi mwas standi ng at
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the tine of the accident. Al though a truck equipped with a
hydraul i cal | y-operated insul ated bucket on an extendabl e boom was
used to transport the victimand a fell owworker, Janes D ckey,
to the work site, and was parked in front of the substation, the
victimdid not use the bucket, and instead clinbed the structure
wi thout the use of a |adder or other device.

MSHA | nspector Russell Mrris conducted an acci dent
i nvestigation and prepared a report (exhibit P-6). In the course
of his investigation, he issued a section 104(a) Citation, No.
2382719, with special "significant and substantial" findings,
citing a violation of mandatory safety standard, 30 CF. R 0O
55.11-1. The narrative description of the cited condition or
practice is stated as follows in the citation (exhibit P-5):

A fatal accident occurred at this operation on August
28, 1984, at about 7:30 a.m, when an enpl oyee
contacted an energi zed 4160-volt bushing, while
perform ng el ectrical maintenance. A safe neans of
access was avail able, but was not used to reach the top
of the skid-nmounted 13,200/ 4160 volt substati on and
superstructure which is approximately fifteen (15) feet
above the ground.

I nspector Mrris issued another section 104(a) G tation, No.
2382720, that sane day, and it charged the respondent with a
failure to guard or deenergize the Iive connector contacted by
the victim The respondent did not contest the violation and paid
a $5,000 civil penalty assessnent for this violation of 30 C.F. R
055.12-66 (Tr. 147-148). Section 55.12-66 provides as foll ows
"Where netallic tools or equipnent can cone in contact with
trolley wires or bare power-lines, the lines shall be guarded or
deener gi zed. "

MSHA' s Testi nony and Evi dence

James L. Dickey testified that in August, 1984, he was
enpl oyed by the respondent at the Big Four Mne as a first class
electrician. His duties included the service and nai nt enance of
el ectrical equipnment. He confirmed that John May, the acci dent
victim was also a first class electrician and that they worked
toget her on the day shift. M. D ckey stated that on August 28
1984, he and M. May were assigned by chief electrician Harold
Jones to survey a job at the nobile sub-station used to supply
power to the Iift Iines and
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wat er punps. A "hot" 4160 volt power |ine connector reportedly
had a problem and he and M. May went to the substation to find
the problem and to decide what had to be done to repair the

mal f uncti on.

M. Dickey identified photographic exhibits P-2 through P-4,
as the substation in question, and he stated that he and M. My
arrived there between 7:00 and 7:30 a.m They drove there in the
"bucket" truck (exhibit R-2). Since the problemwas in one of the
connectors, the circuit providing power to that connector |ine
was deenergi zed and | ocked out, but the other circuits were not.
M. Dickey stated that he suggested to M. My that he use the
boom bucket on the truck to go up and | ook at the problem
connector, but M. My declined, and instead clinbed up onto the
structure to visually observe the problem M. Dickey believed
that the first connector to the extrene left of exhibit P-3, was
the defective connector, but he was not sure.

M. Dickey stated that when M. May clinbed the structure,
he had no tools with himand that he was sinply to observe the
defective connector to deternmine the necessary repairs. M.

Di ckey stated that when he | ast observed M. May he had cli nbed
further up the structure and was standi ng on an |-beam bel ow t he
connectors with his hands on the |-beam above hi mwhere the
connectors were located (exhibit P-3). M. My had his back to
him and M. Dickey did not observe himperform ng any work.

M. Dickey stated that after observing M. My standing on
the |1-beam acting chief electrician Harold Jones and el ectrician
Rex Tadl ock arrived at the scene, and they all discussed the
proposed mai nt enance work to be performed. While this discussion
was going on, electrial superintendent Raeburn Foster arrived and
joined in the discussion. At that tine, M. D ckey heard a
"crackling" sound, and he turned and saw that M. May was "on the
hot circuit” with his feet on the |I-beam and his hands on top of
the connectors. He then observed M. My fall backwards and | and
on top of the structure circuit breakers. In his opinion, M. My
could not have fallen to the ground because the I-beam woul d have
prevented himfromfalling to the rear of the structure to the
gr ound.

M. Dickey estinmated that the distance between the
connectors was 2 feet, and he also estimted the other distances
and di mensions of the structure. There was 4160 volts | eaving the
energi zed connector lines at the top of the structure, and he
confirmed that while M. May was on the structure
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t hey were discussing the work which had to be done to repair the
def ecti ve connector.

M. Dickey stated that M. My gave no reasons for not using
the truck bucket. M. Dickey also indicated that the acci dent
occurred within 5 mnutes of M. Foster's arrival (Tr. 15-39).

On cross-exam nation, M. Dickey reiterated that M. My had
no tools with himand did not plan to stay long on the structure.
No supervisor's were present when he first clinbed up the
structure, and he believed that M. My nust have known that the
other circuit was "hot" because they only deenergized the one
t hat he was observing.

M. Dickey stated that when M. Foster arrived, he asked
whet her or not the power was turned off, and that he (D ckey)
told himthat it was. M. Dickey could not recall whether M.
Tadl ock asked about the power.

In response to further questions, M. Dickey stated that the
day of the accident was a mai ntenance day, and that the entire
power -station coul d have been deenergi zed w t hout disrupting
work. M. Dickey stated that he and the other electrician's
reported directly to M. Foster, and he considered M. Foster to
be a very responsi bl e individual who conducted regul ar safety
nmeeti ngs.

M. Dickey stated that he and M. My knew that the
def ecti ve connector was | oose because the condition had been
reported to the third night shift foreman on the |ast working
shift, and that he and M. May intended to visually observe what
was necessary to repair the connector.

M. Dickey stated that there were no | adders on the bucket
truck or at the substation. He was of the opinion that had he
clinbed the structure, he could have observed the connectors from
on top of the circuit breakers. He also confirnmed that there was
no safety belts on the structure (Tr. 40-64).

M. Dickey was recalled as the court's w tness, and he
stated that the usual procedure was to di sconnect or deenergize
only the circuit which was going to be repaired. In the instant
case, he explained that since he and M. My knew where the
defective connector was |ocated, they only deenergized that
circuit. Since M. Dickey believed that M. My
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clinmbed the structure nerely to visually observe the defective
connector, they did not believe it was necessary to deenergize
the other circuits.

M. Dickey conceded that when he and M. My advi sed M.
Foster that the power was shut down, it was reasonable for himto
assune that they had deenergized all of the circuits (Tr.
186-192).

MSHA | nspector Russell Mrris testified as to his background
and experience, and confirmed that he is an electrical inspector
and that he conducted an investigation into the fata
el ectrocution of M. John May on August 28, 1984 (exhibit P-6,
MSHA acci dent investigation report). M. Mrris stated that he
arrived at the accident site between 11:30 a.m and 12:30 p.m,
and he identified photographic exhibits P-2 through P-4 as the
phot ographs of the substation which he took during his
i nvestigation.

M. Mrris stated he used a | adder to clinb to the top of
the circuit breaker structure, but that he did not clinb up onto
the |-beam He determined that the third connector fromthe |eft
of phot ographic exhibits P-3 and R 3, was the defective
connector. He also stated that the connector clanp and bushing
had been renoved, it appeared that the connector threads were
stripped, and this indicated that M. May was having difficulty
renoving it. M. Mrris estimated that the spacing between the
connectors was 12 inches, and he confirnmed that he took no
measurenents. He also confirned that M. Dickey's other estimates
concerning rel evant di stances and | ocations were fairly accurate.
M. Mrris also believed that the |I-beam M. May was standi ng on
was attached to the back of the structure up-right supports while
the | -beam containing the connectors was attached to the front of
the structure. Under these circunstances, he believed that M.
May had to |l ean his body or hold onto the connector |-beamin
order to reach the connectors with his free hand.

M. Mrris identified exhibit P-6 as a copy of the citation
whi ch he issued, and he confirnmed that he marked the citation as
a "significant and substantial” violation because a fatality had
occurred, and that it was the result of the violation (Tr.
64-74).

On cross-exam nation, M. Mrris stated that he did not know
for a fact that M. May had performed work on the connector or
had renoved the bushing. He assunmed that this was the case, and
he included this assunption in his accident report.
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He conceded that MSHA's "special assessnent” narrative findings
which state that M. May clinbed the structure "to renove a
defective electrical connection” and that he perforned work on
the connectors, were conclusions taken fromhis accident report.

M. Mrris confirmed that he also issued a citation for
failure to conpletely deenergize the entire substation, and it is
hi s understanding that the penalty assessnent was paid (Tr.
74-95).

Respondent' s Testi nony and Evi dence

Raeburn Foster, testified that he was enployed at the Big
Four M ne in August, 1984, as the electrical superintendent. He
stated that the m ne processed raw phosphate but that it has been
cl osed since October, 1984. Wen it was operating, he had 14
electrician's under his supervision. He identified Harold Jones
as a union | eadman, and while M. Jones was substituting for the
regul ar | eadman who was on vacation, M. Jones was not a
"managenent " enpl oyee.

M. Foster stated that he conducted regul ar safety meetings
with his men, and he confirmed that he has in the past issued
verbal and witten warnings for enployee safety infractions.

M. Foster identified exhibit R 1 as a photograph of the
substation in question, and he testified as to the di nensiona
hei ghts of the structure and equi pnent shown in the phot ograph
He confirmed that he went to the site on August 28, 1984, as part
of his routine site visits. He arrived at approximtely 7:30
a.m, but was not sure whether he arrived before or after M.
Jones and M. Tadl ock. He also confirned that the bucket truck
and | adders are available to the electricians for their use in
t hei r mai nt enance and repair work.

M. Foster stated that when he arrived at the site, M.
Di ckey was "half-sitting” in and out of the truck and that M.
May was standing on the |-beam bel ow the connectors with one arm
over the |-beam where the connectors were | ocated. M. Foster
stated that he asked M. Dickey and M. My whet her the power was
turned of f, and that they both replied simltaneously "yes sir."
M. Foster had no reason to believe that the power was not off.

M. Foster stated that shortly after he arrived at the site,
and shortly after being advised that the power was off, he
observed M. May "slide" or nove along the |I-beam on which
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he was standing. M. May had his back to him and M. Foster
observed himwith his arns between the fourth and fifth
connectors, heard him"grunt," and observed himfall backward off
the | -beam

M. Foster stated that he had never observed any of his nen
clinb the substation structure w thout a | adder, and had he
observed this, he would issue a verbal warning. He confirmed that
M. My was an experienced electrician, and that he had never
been issued any warnings for safety infractions.

M. Foster identified exhibit R-5 as a page fromthe
enpl oyee safety handbook dealing with the proper procedures for
line crews to follow while performng their work. He confirned
that when M. May and M. Dickey stated to himthat the power was
off, he assunmed that all five of the substation cabinets had been
deenergi zed. M. Foster confirned that he was not present when
M. My first clinmbed up the structure to the I-beam and that
when he arrived M. May was already on the |-beam M. Foster
stated that he was not concerned about M. May falling because he
did not believe that he was "that far up." M. Foster believed
that M. May had received safety training, and that this training
i ncl uded the use of the bucket truck.

M. Foster stated that when he first arrived at the site
t here was some conversation anong those present, including M.
May, but he could not recall what was said. He conceded that he
was aware of the fact that M. My was not using the bucket, and
that he observed no | adder. M. Foster indicated that he did not
want to yell at M. May at that tine because he did not want to
distract himfromhis position on the |I-beam but that he
i ntended to reprimand hi m when he cane down (Tr. 131).

On cross-exam nation, M. Foster stated that the spacing
bet ween the connectors was approximately 12 to 15 inches, and he
bel i eved that when he oberved M. May on the |I-beam his left arm
was between the No. 2 and No. 3 connectors. He confirned that he
did not observe M. My take the connector off, nor did he
observe any tools in his possession (Tr. 136).

M. Foster stated that while he did not observe M. My
perform any work while on the structure, he conceded that had he
used the bucket he would have had nore freedomto maneuver about.

Robert Phillips testified that he is enployed by the
respondent as the Director of Human Resources, and he
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expl ai ned the conpany's training procedures. He stated that M.
Harol d Jones was enpl oyed as a bargaining unit | eadman

el ectrician and was not considered part of m ne managenent. At
the tine of the accident in August, 1984, M. Jones was
substituting for the regular shift | eadman who was on vacation

M. Phillips stated that the bucket truck was purchased at a
cost of $150,000, and that it was purchased after the publication
of the conpany's safety procedures handbook (exhibit R-5). He
confirmed that M. My received safety training and that it
included training in safe access. He also confirmed that the
truck bucket was available for use by all electricians (Tr.
159-165).

Rex Tadl ock testified that in August, 1984, he was enpl oyed
at the respondent's Big Four Mne as an electrician. He stated
that he reported "a hot spot” on the substation connector in
guestion, and that this was done at the end of his shift on
Sunday eveni ng, August 26, 1984. He di scussed the condition with
M. Foster, and since Monday and Tuesday were mai nt enance days,
M. Tadl ock was asked to stay at work to repair the condition
M. Tadl ock stated that M. Foster instructed himto open the
primary circuit switch at the substati on where the work was to be
done, and that by cutting off the primary switch, the power to
the top connectors would be cut off.

M. Tadl ock stated that when he arrived at the substation
with M. Jones, M. May was standing on the |I-beam and was
| ooking at the term nator and power wire. M. Tadl ock coul d not
renenber seeing any tools in M. My's possession. M. Tadl ock
estimated that 2 to 3 mnutes el apsed fromthe time M. Foster
arrived and when the accident happened. He confirmed that M.
Fost er asked whet her the power had been shut off, and that he was
told that it was. He also confirnmed that M. Foster conducted
regul ar safety neetings with the nmen, and that he always inforned
the men to contact himor the chief electrician in the event they
encountered any problens in their work (Tr. 166-172).

On cross-exam nation, M. Tadl ock stated that he reported
t he connector condition by nmaking a notation on his time card at
the end of his Sunday shift, and that this was normal procedure.
He stated that when he first observed M. May on the |-beam he
was standing in front of the third connector
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M. Tadl ock stated that he had never clinbed the structure to
perform any work, and that in the event he had to go to the top
to performwork he woul d deenergize all of the circuit breakers,
or the entire substation (Tr. 173-184).

MSHA' s Arguments in Support of the Violation

MSHA argues that the workplace to which the respondent's
el ectrician John May needed access was the faulty third connector
at the electrical substation. Since the term"working place" is
defined in section 55.2 as "any place in or about a mne where
work is being performed,” MSHA concludes that it is clear that on
the day of the fatality in question, the faulty third connector
was a "working place" within the nmeaning of the cited standard.
MSHA poi nts out that no one, including the respondent, argues
that clinbing the framework of the electrical substation is a
saf e neans of access to the connectors. In addition to the
potential electrical hazard, MSHA asserts that there is also the
danger of falling as much as 15 feet to the ground or 5 feet to
the top of the substation, and it points out that the
respondent's own el ectrical superintendent agreed that the bucket
truck or |adder should have been used.

Recogni zing the fact that the "safe access" standard is
broad in application, MSHA states that it has been found
constitutional and not overbroad or anbi guous, citing forner
Conmi ssion Judge Vail's decision in UNC Mning & MIling, 5
FMSHRC 1164 (June 28, 1983). MSHA asserts that the requirenment of
"saf e neans of access" nust be considered to be a basic
requi renent for the protection of an enployee's health and
safety, and it cites several cases as exanples of the various
circunstances, locations and different situations where "safe
access" has been applied, e.g. Texas Architectural Aggregates,
Inc., 2 MBHC 1169 (Cctober 1980)--access to cutoff val ue on diese
storage tank; Honestake M ning Company, 2 FMSHRC 2295 (August
1980)--1 ow cl earance i n passage way; |deal Basic Industries,
Cenment Division, 2 FMSHRC 1352 (June 1980)--an enpl oyee straddling
a noving raw feed belt conveyor; and, The Hanna M ni ng Conpany, 3
FMSHRC 2045 (Rev. Comm Septenber 1981)--travel underneath an
over head belt.

MSHA argues that on the facts of this case, "safe nmeans of
access" nust be viewed in light of the danger that existed in
gai ning access to a faulty electrical connector 15 feet above the
ground, and that "safe access" is nmeant to include protection
fromany potential hazard to an enployee in getting to his work
pl ace. MSHA concl udes that the hazards
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associ ated with gai ning access to the faulty connector clearly
i nvol ved the possibility of falls and el ectrocution

MSHA agrees that the bucket truck was the safest neans of
access to the connectors atop the electrical substation, and
concedes that the truck was used by the electricians to get to
the substation. However, since the truck bucket was not used to
gain access to the faulty connector, MSHA asserts that the "safe
access" required by section 55.11-1, was not provided or
mai nt ai ned, and that the respondent had a duty to assure the use
of the bucket truck. MSHA mmintains that the respondent’'s
el ectrical superintendent, upon arrival at the site, was fully
aware that the bucket truck was not being used by the
el ectricians, and that he remained silent even though he knew
that the accident victimwas violating a conpany work rule
requiring the use of a | adder or stagi ng when worki ng above
gr ound.

Citing a Septenber 22, 1981, Commi ssion decision in
Secretary v. Hanna M ni ng Conpany, 3 FNMSHRC 2045, where the
Conmi ssion held that an operator is required to make each neans
of access to a working place safe, MSHA argues that the
respondent was aware that the accident victimwas clinbing the
framework of the substation to gain access to the faulty
connector. Therefore, MSHA maintains that the respondent cannot
claimthat there is a reasonable possibility that a m ner would
not use the franework as a neans of access, and that the
respondent had an obligation to assure that |adders or other safe
nmeans of access were used at the site.

In response to the respondent's argunment that it has already
paid a $5,000 civil penalty assessnment for failing to deenergize
the substation as required by mandatory safety standard 30 C. F. R
055. 12-66, MSHA points out that the accident resulted in th
i ssuance of two separate violations, and that the respondent may
not shield itself fromliability for a violation of a mandatory
safety standard sinply because it violated a different, but
rel ated standard. El Paso Rock Quarries, Inc., 3 FMSHRC 35
(January 1981); Southern Chio Coal Company, 4 FMSHRC 1459 (August
1982).

MBHA concl udes that the violation in this case was
"significant and substantial™ within the test enunciated by the
Commi ssion in Cenent Division, National Gypsum Conpany, 3 FNMSHRC
822 (April 1981). In support of this conclusion, MSHA argues that
fromthe facts established at hearing, there was a reasonabl e
likelihood that the electrician clinbing the substation to repair
the faulty connector could have received injuries froma fall or
el ectrocution of a "reasonably
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serious nature."” In fact, he was el ectrocuted after nmoving from
in front of connector No. 3 which had been deenergized to
connector No. 5 which had not been deenergized. Additionally,
MSHA asserts that the victimwas subject to a fall of as nuch as
15 feet to the ground or 5 feet to the top of the substation

whi ch al so coul d be considered of a "reasonably serious nature.”
The effort exerted by the electrician in clinbing the substation
and his total reliance on his strength and sense of bal ance al so
made a fall reasonably likely.

MBHA asserts that its $5,000 proposed civil penalty
assessnment is reasonable. Relying on Inspector Mrris' testinony
that the violation of section 55.11-1, may have contributed to
the death of the electrician in question, MSHA concl udes that the
failure to deenergize the connector was the principal reason for
his death. MSHA asserts that regardl ess of whether the substation
had been deenergized, if the electrician had used the insul ated
bucket truck to gain access to the faulty connector, he would not
have been placed in such a precarious position. H s hands, which
he had to use to renmain on the I-beam would have been free, and
hi s shoul der woul d not be in close proximty to the energized
connector. Thus, MSHA concludes that the gravity of the violation
shoul d be consi dered seri ous.

Wth regard to the question of negligence, MSHA asserts that
the respondent's el ectrical superintendent was aware of the
violative condition inmediately prior to the accident but
remai ned silent. Since managenent did nothing to insure that the
vi ol ati on was corrected, and since its failure to provide and
mai ntai n safe access may have contributed to the electrician's
deat h, MSHA concludes that the violation resulted fromthe
respondent' s negligence.

Respondent's Argunents

The respondent mmintains that the evidence adduced in this
case denonstrates that it provided safe access to the job site
wi thin the neaning of section 55.5-11.1, and that the actions of
the deceased el ectrician were unforeseeable violations of his
training, the respondent's work rules, and conmon sense.

The respondent asserts that MSHA has admitted that safe
access was furnished in this case, and it relies on the statenent
made by Inspector Moirris on the face of his citation that "a safe
means of access was avail able, but was not used" in support of
its assertion. Respondent concl udes that NMSHA
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has conceded that safe access was provided at the tinme of the
acci dent.

Respondent asserts that it has inplenented every reasonabl e
precauti onary nmeasure to ensure enpl oyees safe access to its
el ectrical substations. First, it has required a conprehensive
safety training programfor its mne enployees for a nunber of
years. The programincludes training and periodic retraining in
safe access practices, particularly for enployees in the
el ectrical maintenance departnment, and the traini ng enconpasses
operation of the bucket truck. Although the deceased electrician
received that training, he ignored its precepts on the day of the
acci dent.

Second, respondent maintains that it has enacted and
enforced appropriate work rules requiring enployees to utilize
safe access procedures in their daily tasks. It routinely
di sci plines enpl oyees for violations of safety work rul es and
repeated viol ations of those rules have contributed to enpl oyee
di scharges. The deceased el ectrician received a copy of those
work rules but ignored themon the day of the accident.

Third, respondent points out that it spent in excess of
$150, 000 for an electrial maintenance "bucket" truck that
enpl oyees were required to use to obtain safe access to el evated
el ectrical maintenance work. The truck was driven to the
substation on the day in question, but, contrary to respondent’'s
work rules, his safety training and retraining, and comobn sense,
t he deceased consciously and knowi ngly refused to use the truck
to reach the top of the substation

In response to MSHA' s assertion that respondent's
superintendent Foster was present on the scene at the tinme of the
accident, and shoul d have assessed the situation i mediately and
ordered the deceased down fromthe substation superstructure and
into the bucket truck, respondent points out that while M.

Foster did arrive at the accident scene several minutes prior to
the electrocution, it was after M. May clinbed onto the
superstructure. Since M. Foster was present only a few nminutes
prior to the electrocution, he could not have realized nor
conducted a thorough investigation to determ ne that, contrary to
the reports he had received, the substation's secondary circuit
breakers were not totally deenergized.

Respondent asserts that M. Foster gave two | ogical reasons
for not ordering M. May down fromhis position. First, the
superintendent had observed that his rigid insistence
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upon safe procedures had previously caused his enpl oyees to
beconme nervous in his presence. Rather than risk M. My's
over-reaction to immediate criticism M. Foster decided that he
woul d wait until M. My conpleted his brief initial survey and
returned to the ground before reprimanding himfor failure to use
t he bucket truck. Second, M. Foster did not perceive any
significant danger to M. May. Further, he had been assured that
the substation electrical circuits had been deenergi zed and he
could observe that M. May was only 4 1/2 feet above a solid
surface, w thout any possibility of falling to the ground.

Citing Judge Carlson's decision in Secretary of Labor v.
d i max Mol ybdenum Co., 2 MSHC 1752, 1753 (1982), vacating an
al l eged violation of mandatory standard section 55.11-1
respondent suggests that a "precautionary steps" test, as applied
by Judge Carlson in dinmax is applicable to the facts of the
instant case. In dinmax, Judge Carlson stated that "since sone
standards are necessarily broad and therefore vague, as here, the
courts have devised a test for standards so that the question
becomes what precautionary steps a conscientious safety expert
woul d take to avoid the occurrence of the hazard.” Citing the
ci rcunst ances whi ch exi sted on the day of the accident, the
respondent argues that they clearly denonstrate that it could not
have taken any additional precautions to provide safe access.
Respondent provi ded equi prent, training, work rules, and
enforcenent of work rules to ensure that its mners had the
ability to inplenment safe access procedures. Respondent points
out that there was testinony fromall electrician w tnesses that
use of the bucket truck would not have prevented the accident,
and M. May woul d have been el ectrocuted--even while standing in
the bucket--if he had contacted a "hot" circuit.

In response to MSHA' s assertion that the respondent failed
to provi de safe access because M. My encountered an energi zed
hi gh-voltage circuit while at his work station in the substation
superstructure, respondent argues that since it has established
that it provided safe access fromthe ground to the
superstructure, the citation can only be sustained if respondent
was required but failed to provide safe access in the
superstructure. Respondent suggests that |ogic and the | aw both
i ndicate that MSHA's position is untenable.

The respondent asserts that the term "access" is comonly
defined as "a way or neans of access" and "the action of going to
or reaching."” Wbster's New Col |l egiate Dictionary. Respondent
argues that the comonl y-used definition, applied in |light of the
regul atory requirenent that access be nmaintained
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"to" the working place, inplies that the regul ati on addresses
specific jobsite | ocations rather than specific jobsite hazards.
Respondent concl udes that the plain | anguage of the regul ation
does not suggest that it covers hazards at the working place.

Citing Secretary of Labor v. Hanna Mning Co., 1 MSHC 2488
(1980) (Broderick, J.); Secretary of Labor v. Erie Bl acktop
Inc., 2 MBHC 1251 (1981) (Koutras, J.) (Applying 30 CF.R O
56.11-1); Secretary of Labor v. Standard Slag Co., 2 MSHC 1145
(1980) (Koutras, J.) (same), as representative cases interpreting
the "safe access" safety standards, respondent points out that in
each case the standards have been applied to prohibit hazards
encountered by mners on their way to the work station rather
than hazards at the work station. Respondent naintains that these
decisions are consistent with the regulatory schenme, for if an
operator could be cited for failure to provide safe access every
time a mner encountered a hazard at his working place, every
hazard woul d generate two citations--one citation for failure to
provi de safe access and one citation for the "substantive"
violation (e.g., failure to guard pinch points). Respondent
concl udes that neither the statute nor the regul ati ons support
that practice.

In response to MSHA' s suggestion that the respondent was
required to deenergi ze the substation pursuant to the safe access
requi renent of section 55.11-1, respondent argues that any such
interpretation is an inpernissible ex post facto amendnent of
that regulation. To the extent that MSHA seeks to inpose a
greater duty upon respondent than that required by the |anguage
of section 55.11-1, respondent maintains that MSHA nust do so by
anendi ng the regul ati on. Respondent maintains that even a broad
standard cannot be applied in a manner that fails to informa
reasonably prudent person that the condition or conduct at issue
was prohibited by the standard.

Wth regard to the question of negligence, respondent cites
the cases of Secretary of Labor v. Marshfield Sand & G avel,
Inc., 1 MBHC 2475, 2476 (1980); Secretary of Labor v. Warner Co.
1 MBHC 2446, 2447 (1980), and Secretary of Labor v. Peabody Coa
Co., 1 MSHC 1676 (1978), in support of its argunment that m ner
m sconduct will mtigate or elimnate any negligence chargeabl e
to the m ne operator

Respondent asserts that M. Muy's actions on the day of the
accident clearly fall within the rule set forth in Warner and
Mar shfi el d. Respondent points out that M. Mys' failure
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to use the bucket truck, his failure to deenergize all circuit
breakers on the substation, and his knowi ng venture into the area
of the energized circuits all constitute aberrational

i nexplicable, and al nost suicidal conduct which is not chargeable
to the respondent. Respondent concludes that since there is no
evidence indicating that it could have taken additiona
precautions to prevent the occurrence of M. May's actions, or
the tragi c consequences, respondent and its superintendent sinply
were not negligent. Respondent concludes further that since it
has established that it did provide and nmaintain safe access to
the el ectrical substation, access that was reasonabl e under al
the circunstances existing on the day in question, and since it
was not negligent, no violation has been established and the
citation should be vacated.

Fi ndi ngs and Concl usi ons
Fact of Violation

In this case the respondent is charged with a violation of
mandat ory safety standard 30 C. F. R [55.11-1, which provides as
foll ows: "Safe means of access shall be provided and mai ntai ned
to all working places.™

The term "working place" is defined by section 55.2 as "
pl ace in or about a m ne where work is being perforned.

any

On the facts of this case, | conclude and find that the
| ocation where M. May was standing at the time of the accident
was a "working place" within the meaning of section 55.11-1
Al t hough the testinony is not clear that any actual work was
bei ng perforned by M. My when he was el ectrocuted, the fact is
that he and other nenbers of his work crew were at the scene to
repair a defective connector, and that when M. My clinbed the
el ectrical substation structure he did so in order to evaluate
the work which had to be perfornmed to conplete the necessary
repairs. Accordingly, | conclude that he was performng work
whil e he was on the structure in question

In this case, the accident victimMay clinbed the structure
and failed to use a truck bucket which was readily available for
his use. He also failed to deenergize all of the connectors
before clinbing the structure. M. My was an experienced
electrician, was trained in the use of a bucket, and had used
such a bucket in the past. Although a safety belt or |adder were
not available to M. May, since he
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decided on his own to clinb the structure, one can only specul ate
as to whether he would have used a | adder or belt even if they
were avail able or provided.

Respondent's view of section 55.11-1, is that its
application is Iimted to situations where an enpl oyee has to
have access to his work location. Once he arrives at that work
| ocation, respondent believes that what transpires after his
arrival is not covered or enconpassed within the paraneters of
section 55.11-1. On the facts of this case, respondent’'s counse
takes the position that the respondent believed that the hazard
addressed by MSHA was the fact that M. My placed hinself in
danger of falling when he clinbed the structure, rather than a
danger of el ectrocution. Respondent's counsel argued that since
el ectrical superintendent Foster was told that the power was off,
it was unreasonable for the respondent to believe that at the
point in time, when M. May clinbed the structure and pl aced
hinself in close proximty to a |live connector which had not been
deenergi zed, that there was any possibility of his being exposed
to an el ectrical hazard (Tr. 127). Conceding that section
55.11-1, was enacted for the protection of an individua
enpl oyee, on the facts of this case, respondent’'s counsel takes
the position that the hazard against which M. My is protected
is one of falling rather than electrocution (Tr. 121).

Respondent' s counsel suggests that in issuing his citation
I nspector Mrris perceived an electrical hazard rather than a
falling hazard, but counsel conceded that had M. My fallen from
the structure before contacting the live connector, the citation
woul d have been proper (Tr. 121). Since the inspector issued a
separate citation for the respondent's failure to conpletely
deenergi ze the live connector which resulted in M. My's
el ectrocution, and since the respondent has paid a $5, 000 civil
penalty assessnent for this violation, counsel suggests that the
respondent has al ready been penalized for any "safe access”
violative condition connected with the accident.

MSHA's view is that section 55.11-1, has a broad application
whi ch enconpasses any hazards to which an enpl oyee may be exposed
once he is at his work location, and that the standard is not
limted to falling or tripping hazards (Tr. 123). Had all of the
connectors been deenergi zed, and had M. My used a bucket,
safety belt, or |ladder to gain access to the connector which he
contacted, MSHA's counsel conceded that no violation would have
been issued (Tr. 126). Counsel believes that on the facts of this
case, safe access to M. May's work | ocation was not provided and
mai nt ai ned because he was
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exposed to both a fall and el ectrocution hazard, and that section
55.11-1, is intended to preclude exposure to both of these
hazardous conditions (Tr. 127).

VWile it is true that the respondent has paid a civil
penalty for a violation of mandatory safety standard section
55.12-66, for failure to guard or deenergize the connector
| ocated adj acent to the troubled connector which pronpted M. My
to clinb the structure in the first place, and which resulted in
his el ectrocuti on when he contacted the [ive connector, | take
note of the fact that section 55.12-66, requires guarding or
deenergi zation only in instances where netallic tools or
equi prent can contact a bare powerline. On the facts of this
case, the testinony is unclear as to whether or not M. My had
any tools with himat the tinme he contacted the |live connector
and the witnesses were unclear as to whether M. My was actually
perform ng any work on the faulty connector when he cane in
contact with the adjacent |ive connector. What is clear is that
he used no safety belt, |adder, or bucket to observe or eval uate
the work which had to be done. What is also clear is that by
standing on the I-beam he had to maintain his bal ance by hol ding
onto the beamto which all of the connectors were affixed with
hi s hands and arms and coul d not nmaneuver along the beamwi th
both hands free. Had he used the bucket, | believe it is
reasonabl e to assune that he could have observed the defective
connector froma safe distance w thout the necessity of placing
his hands or body in close proximty to the adjacent connectors
whi ch were not deenergi zed.

Al t hough section 55.11-1, is found under a genera
regul atory section dealing with travel ways, and has been applied
in instances dealing with the means nade available to a mner to
reach his work station or [ocation, and is not anong the
regul atory sections found in section 55.15 which cover such
personal protection requirenments such as safety belts and |ines,
the intent of section 55.11-1 is that an individual be protected
not only from hazards whi ch nmay be encountered while he is on his
way to perform sonme work, but also to protect himfrom hazards
whi ch may be encountered while he is about to performthis work.
The use of the phrase "nmaintained" in section 55.11-1, suggests
that a m ner be kept or preserved from exposure to dangerous or
hazardous situations while he is performng his work duties.
Since M. May's access to the faulty connector in question was a
necessary and integral part of the work which he was required to
perform | conclude that the standard is broad enough to require
that safe access to the connector be provided to him and
continued, until such tinme as his work is conpl eted.
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| recognize the respondent's fears that any interpretation or
application of section 55.11-1, prohibiting hazards encountered
by a miner at his work station, rather than on his way to his
work station will |eave an operator vulnerable to two
citations--one for failure to provide safe access and one for the
"substantive" violation, e.g. failure to guard pinch points.
Theoretically, one could probably argue that the failure to guard
a piece of equipnment could result in tw citations--one for the
failure to provide a guard to preclude anyone fromcontacting a
pi nch point, and one for failure to provide "safe access" on the
theory that failure to provide such a guard does not ensure safe
access to the unguarded equi prent. However, | believe that such
det erm nati ons shoul d be nade on a case-by-case basis and on the
basis of the specific facts and circunstances presented in any
gi ven case. Further, practically all of the promul gated nmandatory
st andards address specific hazardous situations covered by
substantive regul atory standards. On the facts of this case,
while it may have been nore appropriate for the inspector to cite
the safety belt requirenments of section 55.15-5, if he believed
that M. My was in danger of falling, the fact that MSHA seeks
to rely on a broad and general standard such as section 55.11-1
in support of the citation is not inappropriate.

The respondent's argunent that MSHA's suggestion that it was
required to deenergi ze the substation pursuant to the safe access
requi renents of section 55.11-1, is an inperm ssible ex post
facto amendnent of the regul ati on because such an interpretation
was not communi cated to the respondent and fails to informa
reasonably prudent person that such conduct was prohibited is
rejected. | agree with the respondent that the test to be applied
ininterpreting a broad and general standard is the test
enunci tated by Judge Carlson in Secretary of Labor v. Cimax
Mol ybdenum 2 MSHC 1752, 1753 (1982), that "since sone standards
are necessarily broad and therefore vague, * * * the courts
have devised a test for standards so that the question becones
what precautionary steps a conscientious safety expert woul d take
to avoid the occurrence of the hazard." The Conmi ssion foll owed
this approach in Al abama By-Products Corp., 4 FMSHRC 2128
(Decenber 1982); U.S. Steel Corp., 5 FMSHRC 3 (January 1983); and
Great Western Electric Conpany, 5 FMSHRC 840 (May 1983).

Rel ying on the inspector's statenment on the face of the
citation that "a safe neans of access was avail able, but was not
used, " respondent takes the position that since it provided M.
May with safe access to his workplace on top of the
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substation structure, it was not obligated under the law to do
nore than that. Although | agree that the conduct of M. May in
clinmbing the substation structure and failing to deenergi ze al

of the connectors were contributing factors which led to his own
dem se may be considered in assessing the question of negligence,
I cannot conclude that these factors absol ve the respondent from
liability in this case. The Commi ssion has held that an operator
is liable for a violation of a nmandatory standard w t hout regard
to fault, and that when an enployee fails to conply with the
standard the operator's efforts towards enforcenent or conpliance
are irrelevant with respect to the issue of liability.

M. Tadl ock testified that he discovered the defective "hot
spot™ on one of the connectors at the end of his shift prior to
t he accident and that he discussed this with M. Foster. Since
the foll owi ng days were nai ntenance days, M. Foster asked himto
work the day of the accident in order to repair the defective
connector. Thus, it seenms clear to ne that M. Foster was aware
of the fact that work was to be done at the substation in
question, and in fact, he instructed M. Tadl ock to deenergize
the substation primary circuit switch feeding power to the top
connect or s.

James Dickey, M. May's fellow worker, testified that M.
May decided to clinb the substation structure in order to survey
the work which had to be acconplished, and at that point in tine
no supervisory enpl oyees were at the scene. M. May clinbed to
the top of the transformer and was standing on the circuit
breakers when chief electrician Harold Jones and el ectrician Rex
Tadl ock arrived on the scene. Wile M. My was on the structure,
M. Dickey, M. Jones, and M. Tadl ock were di scussing the work
to be performed. Wile these discussions were taking place,
el ectrical superintendent Foster drove up in his truck and joi ned
in on the discussion. At that point in tine, M. D ckey was
unaware of what M. My was doing, but when he heard a "crackling
sound, " everyone turned and observed M. May "on the hot
circuit." M. Dickey assuned that M. May had clinbed up further
to the top of the grid cage itself and had positioned hinself on
the angle iron beneath the connectors. M. Dickey estimated that
t he accident occurred within 5 mnutes, and possibly |less, of M.
Foster's arrival (Tr. 44). M. Dickey and M. Foster confirned
that M. Jones and M. Tadl ock were not conpany supervi sors.

M. Tadl ock testified that on the nmorning of the accident
M. Foster was aware of the fact that he, M. My,
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M. Dickey, and M. Jones were going to work at the substation.
Rat her than knocking out all of the m ne power, M. Foster
suggested that they cut the power only fromthe prinmary
substation switch where they would be working (Tr. 168-169). M.
Tadl ock did not actually determ ne whether all the circuits had
been in fact deenergized by M. May and M. Dickey before he
arrived at the scene, and he sinply asked them whet her the power
was of f (Tr. 183). Wien M. Foster arrived, he sinply asked

whet her the power was off, and M. Tadl ock believed that it was
reasonable for M. Foster to assune that the power to all
circuits had been shut down (Tr. 171-172). M. Dickey confirnmed
that M. Foster did not specifically ask whether the power to all
of the circuits had been shut off, but sinply asked whet her the
power was off (Tr. 183). M. Dickey admitted that he and M. My
cut the power fromonly the first circuit because they suspected
that it was the source of the problem Since M. D ckey believed
that M. May was sinply going to observe the suspected trouble
area, the live connectors adjacent to the suspected defective one
were not deenergized, and M. Dickey stated that in hindsight,
M. My apparently forgot that only one circuit had been
deenergi zed (Tr. 187).

VWile it is true that M. May had already clinbed the
structure when M. Foster arrived on the scene, and that the
accident occurred within mnutes of his arrival, the respondent's
suggestion that M. Foster had no tinme to react or to conduct a
t horough investigation is rejected.

M. Foster admtted that when he arrived at the substation
he observed M. May on the structure, and that at the tinme he
(Foster) was aware of the fact that M. May was in violation of
the proper safety procedures by not using the truck bucket (Tr.
131, 144). M. Foster saw no | adder present, and he confirmed
that he engaged in a conversation with M. D ckey, M. Jones, and
M. Tadl ock concerning the work to be perforned, and that he al so
spoke with M. May. M. Foster confirned that fromhis position
on top of the structure, M. My could hear the conversation
taking place and in fact joined in on the conversati on anong the
group who were on the ground (Tr. 143). M. Foster also stated
that at one tine he observed M. May noving along the |I-beamin
the direction of the connectors (Tr. 102-103), and that he al so
observed himwith his armover an overhead beam and | eani ng back,
and that M. May was either engaged in conversation with the
group of sinply |ooking back (Tr. 153).

M. Foster conceded that had M. My used the truck bucket
he woul d have had nore freedomto nmaneuver about and
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woul d not have had any need to place his hand over the contactor
beam to support hinself, and he woul d have had both hands free
(Tr. 152). Although M. Foster stated that he was not concerned
that M. May woul d be seriously injured if he fell fromthe
structure, he did not rule out the possibility of a fall. As a
matter of fact, he testified that the reason he did not order M.
May down fromthe structure when he first observed himwas that
he did not want to upset himor make hi mnervous. M. Foster
stated "if I'd said sonething, he mght have fell; | m ght have
contributed to himfalling by junmping on himright there" (Tr.
131). M. Foster also believed that M. May woul d not have been
seriously injured in a fall because he was not that far up the
structure and that in the event of a fall M. May woul d probably
have struck a part of the structure rather than falling straight
to the ground (Tr. 132).

After careful review of the testinony and evi dence adduced
in this case, including a review of the photographic exhibits of
the structure, | conclude and find that by clinbing the structure
and positioning hinmself on the |I-beam M. My placed hinself in
a dangerous position. By positioning hinmself on the structure
wi t hout the use of a bucket or safety |adder, he placed hinself
in danger of falling. I also conclude and find that by failing to
conpl etely deenergi ze the entire substati on and connector circuit
breakers before clinbing the structure, M. My placed hinself in
a hazardous position of being electrocuted in the event he
contacted a |live connector. Wiile it may be true that the use of
t he bucket woul d not have prevented the el ectrocution which did
occur, | believe it is reasonable to conclude that the use of the
bucket woul d have substantially | essened the chances of M. My
contacting the Iive connector. Had he been in the bucket, it
woul d not have been necessary for himto hold on to the beam on
whi ch the connectors were |ocated, nor would it have been
necessary for himto place his hands and shoul ders between the
live connectors to keep his balance or to prevent his falling
fromthe beam on which he was standing.

The respondent's suggestion that M. Foster did not have
enough tine to react to the situation when he first arrived at
the scene of the accident and that M. Foster was afraid to
chastise M. May for fear of upsetting himis rejected. On the
facts here presented, | conclude and find that M. Foster had
anple time to assess the situation and i medi ately order M. My
down fromthe structure. M. Foster had prior know edge that work
was required at the substation. After his arrival, he joined in
on the conversation with the
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work crew, including M. May. He observed M. May novi ng about on
the |I-beam while the conversation was taking place, and he knew
that M. May was in violation of at |east one conpany safety

rul e. Under these circunstances, | believe that a reasonably
responsi bl e superivi sor would have inmedi ately ordered M. My
of f the structure.

| reject any suggestion that M. Foster's arrival and the
acci dent took place sinultaneously, or that M. Foster had no
time to react. G ven the conversations which took place, and M.
May's novenents while on the I-beam in full view of M. Foster,
| believe that M. Foster had a duty to order M. My down
i medi ately. Since the normal conversational tone used by M.
Foster during his discussion with the crew and M. My apparently
did not upset M. May, | reject any suggestion that a directive
by M. Foster in his normal tone of voice would have upset M.
May to the point of causing himto fall. It is just as reasonable
to conclude that had M. Foster ordered M. My down when he
first arrived at the scene and before engaging in conversation
with the crew, M. May would not have had the opportunity to
maneuver down the beam on which he was standing, or to position
hi nsel f dangerously close to the |live connectors.

Respondent's suggestion that M. Foster could not have
realized that only one circuit had been deenergized is al so
rejected. M. Foster had specifically instructed M. Tadl ock to
deenergi ze all of the circuits, and when he arrived at the scene
he assuned that this was done, and he sinply accepted the word of
those at the scene that the power was off. However, M. D ckey
knew that all of the circuits were not deenergi zed, and M.

Tadl ock did not specifically determ ne whether or not this had
been done before M. Foster's arrival. Al though M. Foster had
previously instructed M. Tadlock to cut the power fromall of
the circuits, he did not specifically ask whether this had been
done, nor did he personally verify that this had been done (Tr.
155-156) . Al though he could have determined that all circuits had
been | ocked out by sinply observing the positioning of the

cabi net handles, he did not | ook at or observe the handles until
after the accident occurred (Tr. 157). Under the circunstances, |
believe that M. Foster acted |ess than reasonably when he
accepted the word of those assenbled at the scene that the power
was of f. To the contrary, | conclude that a reasonabl e and
prudent person in M. Foster's position would have personally
verified that all circuits were deenergi zed. On the facts here
presented, | cannot conclude that M. Foster had to conduct any
ext ensi ve or thorough investigation to ascertain that his
instructions to M. Tadl ock had been carried out. Al
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that was required was a specific inquiry by M. Foster, or a
vi sual observation of the cabinet handl es.

On the facts of this case, | conclude and find that section
55.11-1 was properly applied to M. May's situation. The failure
by M. My to avail hinmself of the truck bucket placed himin a
precarious position approximtely 15 feet off the ground, and by
positioning hinself on the |-beam and maneuveri ng about w t hout
the use of the bucket or a safety line, in full view of a
supervisor, M. My exposed hinself to a danger of falling. The
fact that he may not have fallen conpletely to the ground is
irrelevant. Further, the fact that M. My had the bucket
avail able for his use before he clinbed the structure is no
defense to the violation. Once M. My clinbed the structure and
exposed hinmself to a danger of falling, superintendent Foster had
a duty to insure that he obtain a safety line or use the bucket.
By failing to do this, I conclude that M. Foster acted |ess than
a reasonably prudent superintendent woul d act under the
Ci rcumst ances.

On the facts of this case, | also conclude and find that it
was not unreasonable for MSHA to rely on the fact that all of the
circuits were not deenergized to support a violation of section
55.11-1. | conclude that the failure by the respondent to insure
that all of the circuits were deenergized provided M. My wth
sonmet hing |l ess than a safe neans of access to his work | ocation
and that a safe neans of access was not maintained while M. My
was on the |-beam maneuvering hinself in such a position as to
enable himto evaluate the work which he had to performto repair
t he defective connector. By failing to personally verify that al
of the power was off, | believe that M. Foster acted less than a
reasonably prudent superintendent woul d act under the
Ci rcumst ances.

In view of the foregoing findings and concl usi ons, the
citation IS AFFI RMVED

H story of Prior Violations

Exhi bit P-4, is a conputer print-out listing the
respondent's nmine civil penalty assessnment record for the period
Novenmber 19, 1982 through Novenmber 18, 1984. That record reflects
that the respondent paid civil penalty assessnents for 12
citations, none of which are for violations of section 55.11-1.
For an operation of its size, | conclude that the respondent has
a good conpliance record, and | have taken this into account in
assessing the civil penalty for the citation in question



~2130
Si ze of Business and Effect of Cvil Penalty on the Respondent's
Ability to Continue in Business

I conclude that the respondent's Big Four Mne was a
noderately sized phosphate operation, and take note of the fact
that the m ne has been cl osed since October, 1984. Respondent has
stipulated that the proposed civil penalty assessnment will not
adversely affect its ability to continue in business. Under the
ci rcunst ances, | conclude that the civil penalty assessnent |
have inposed will not adversely affect the respondent's ability
to continue in business.

Negl i gence

I conclude that the violation resulted fromthe respondent's
failure to take reasonable care to insure conpliance with the
saf e access requirenents of section 55.11-1, and that this
failure on its part constitutes ordinary negligence. As stated
earlier in ny findings and concl usi ons, superintendent Foster had
a duty to insure safe access to M. May's work | ocation, and M.
Foster acted | ess than a reasonably prudent superintendent woul d
act under the circunstances. |In making this negligence finding,
have taken into consideration M. May's unexpl ai ned conduct in
putting hinself in such a hazardous position by failing to use
the truck bucket which was readily available for his use. | have
al so taken into account the conduct of M. My, as well as his
fell ow-worker Dickey, in failing to conpletely deenergi ze the
connector circuits before attenpting to "troubl eshoot” or perform
wor k on the suspected defective connector. | have al so consi dered
these factors in mtigating the civil penalty assessment that |
have made for the violation

| have taken into account the respondent’'s argunents
concerning its safety work rules, and the fact that M. My
recei ved safety training. M. Foster quoted froma portion of the
respondent' s Enpl oyee's Accident Prevention Manual, exhibit R-5,
pg. 67, which reads as follows (Tr. 112): "One of the nost
hazardous parts of your job in working above ground; therefor
al ways use a good | adder or staging that is properly set up.
Never use nakeshift arrangenents.”

M. Foster stated that the quoted work rul e addresses the
situation presented in this case, but | take note of the fact
that the work rules are silent as to the use of a truck bucket,
and aside fromthe quoted reference by M. Foster, the shop work
rul es appearing on page 68 require the use of
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non- conductive | adders for electrical work, and caution agai nst
an enpl oyee contacting ground wires or other attachnents having
ground potenti al

Gavity

I conclude and find that the failure by the respondent to
i nsure safe access to M. May's work | ocation constituted a
serious violation of the cited standard. Al though M. My's
conduct contributed to his own demi se, | conclude and find that
the failure to insure conpliance with the standard was al so a
contributing factor to the accident.

Good Faith Conpliance

The viol ati on was abated after the respondent conducted
safety nmeetings with all of its electrical personnel and
di scussed in detail safe work practices. | conclude that the
vi ol ati on was abated in good faith.

Significant and Substantial Violation

| agree with MSHA's posthearing proposed argunments that the
violation in this case was significant and substantial (S & S)
The violation resulted in a fatal accident, and | adopt as ny
finding and concl usion MSHA' s argunents that the facts here
establish that there was a reasonable |ikelihood that the
electrician clinbing the substation to repair the faulty
connector could have received injuries froma fall or
el ectrocution of a "reasonably serious nature."” Although the
facts establish that a fall did not result in the electrician's
death, it has been established that he was el ectrocuted.
Accordingly, the inspector's S & S finding IS AFFlI RVED

Penal ty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, | conclude and find that a civil penalty assessnent in the
amount of $2,500 is appropriate and reasonable for the section
104(a) G tation No. 2382719, issued on August 28, 1984.

CORDER

The respondent 1S ORDERED to pay a civil penalty in the
amount of $2,500 for the violation in question, and paynent
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is to be made to MBHA within thirty (30) days of the date of this
deci sion and order. Upon receipt of payment, this case is

di sm ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



