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Pennsyl vani a, for Conpl ai nant;
Joseph M Price, Esq., Robinson & ME wee,
Charl eston, West Virginia, for Respondent.

Bef or e: Judge Steffey
Expl anati on of the Record

The conplaint in this proceeding was filed on April 26,
1984, by counsel for the Secretary of Labor pursuant to section
105(c)(2) of the Federal Mne Safety and Health Act of 1977, 30
U S.C 0815(c)(2). Anearly identical conplaint was filed on Septenber
6, 1983, before the West Virginia Coal Mne Safety Board of Appeals.
A 9-day hearing before the W/ Board was held on Cctober 11, 24, 26, 27,
29, Novenber 16, 17, 21, and Decenber 2, 1983, resulting in 1,116 pages
of transcript and 36 exhibits, of which 17 were
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mar ked as conpl ai nant's (FOOTNOTE. 2) exhibits, 12 were marked as
respondent's exhibits, and 7 were marked as the Board's exhibits.
The Board al so received in evidence a statenent by Ed Ransey, a
senior pit foreman, but the Board did not give the statenent a
specific exhibit nunber (Tr. 436-437). The Board excl uded

Conpl ainant's Exhibit 5 and it does not exist in the copy of the
record which is before ne (Tr. 280; 803). The Board reserved
Board Exhibit No. 2 (Tr. 650) for the purpose of receiving in
evidence a miner's manual which was to be supplied by w tness
Gary Browni ng, but that exhibit was never thereafter discussed
and there is not a Board Exhibit No. 2 in the copy of the record
supplied to mne.

The person or persons who transcribed the record prepared
nei ther an index of exhibits nor an index of w tnesses. Mreover,
the transcript was not bound in folders and consists of a 5-inch
stack of transcript pages which nust be handled |ike reans of
paper which one is stacking in a duplicating machine. For the
Conmi ssion's conveni ence, in the event a petition for
di scretionary review is granted, an index of the witnesses is
gi ven bel ow

W t nesses Transcri pt Pages
Robert H. Bess, UMM Field Representative 19 to 60
WlliamBolts WIlis, UWM Safety Representative 60 to 95
Pat sy Paul ey, Security Guard 95 to 99
Fortunato Frederick Pantuso, Drill Hel per 108 to 236
Lester Kincaid, UMM I|Inspector 243 to 269
Ri chard Brown, West Virginia Surface M nelnspector 270 to 305
Billy J. Christian, Loader Operator 306 to 311
Robert DeWese, Dozer QOperator 311 to 327
Gary Browning, Drill Operator 328 to 354;
633 to 719
Ed Ransey, Senior Pit Forenman 372 to 486;
490 to 494
Charl es Gordan W seman, W Surface M ne |nspector 495 to 557
W liam Lane, Mechanic and M ne Conmitteenman 558 to 579

Jeronme Lee Workman, Jr., Core Drill Crew Foreman 602 to 629
Dar| ene Harnon, Secretary 721 to 726
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Harper C. Evans, Surface M ning Engi neer 727 to 780
Enory Ray Neely, Security Oficer 782 to 791
James Steven M nk, Safety |Inspector for

Cedar Coal 794 to 883
Burl Allan Hol brook, Senior Pit Foreman 884 to 948
Allan E. Tackett, Senior Pit Foreman 949 to 1002
Leonard Acree, G ader Operator 1003 to 1008
Jerry Wesl ey Deens, Personnel Manager 1009 to 1018
Meredith E. Kirk, Manager of Surface M nes 1020 to 1072
W Iliam Ray Franme, Maintenance Foreman 1073 to 1080

It should also be noted that Respondent's Exhibit 3 is a mne map
whi ch was the subject of testinmony by many of the wi tnesses. The
copy of R Exhibit 3 submtted with ny copy of the record was not
reproduced so as to show the colors of markings nmade by sone

Wi t nesses. The original copy of R Exhibit 3 had an access road to
a drill bench marked in yellow, whereas the copy of R Exhibit 3
submtted to me shows the access road in purple. A great deal of
the testinony refers to the "left"” bench or pit and to the
"right" bench or pit. The Chairman of the W/ Board aptly
described the |l eft bench or pit as resenbling a snake and
described the right bench or pit as resenbling a rock (Tr. 733).
Therefore, some of the transcript shows adoption of the
Chairman's description of the |left bench or pit and refers to it
as the "snake pit". Nearly all of the testinony is related to
events which occurred in the left pit.

A final word of explanation about the exhibits should be
made. | nspector Wsenman and wi tness Bess nmade sone phot ographs.
Those phot ographs were reproduced for my copy of the record
sinmply by using the duplicating nmachine for that purpose. Even
the original photographs were described by the witnesses as being
of poor quality (Tr. 277; 772; 1036). Therefore, it is not
surprising that the copies of those photographs provided as a
part of the record before nme are absolutely worthless and the
consi derabl e anount of testinony related to themis |ikew se
wort hl ess. Sone phot ographs were marked as Board Exhibit 1A,
etc., some were marked as Exhibit 14A, etc., and others were
mar ked as Exhibit 15. | have physically placed themin the manila
folders marked "Board's Exhibits", and "Petitioner's Exhibits"
but they were not marked with any exhi bit nunbers when | received
the record and it is inpossible to determine fromthe
descriptions in the record which picture any witness is talking
about on any occasion. Therefore, for the aforesaid reasons,
find that the photographs are usel ess for making any findings of
fact in this proceeding.
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Use of the Above-Described Record for Rendering the Decision in
Thi s Proceedi ng

After | had issued a prehearing order on July 3, 1984,
received a conference call on July 27, 1984, from counsel for the
parties explaining that Pantuso had initiated four different
ki nds of proceedi ngs agai nst Cedar involving four different
agencies or courts. At the time of the conference call, a
deci si on had been rendered in only one of the four proceedings
and that was an arbitration decision which was favorable to Cedar
except that the arbitrator held that a 90-day suspension, rather
than di scharge, was a reasonabl e disciplinary action (C Exh. 2).
At the time of the conference call, the hearing before the W
Board had been conpl eted and had been recorded on 67 cassettes,
but no transcript of that hearing had yet been nade. Therefore,
the parties requested that they be permtted to exam ne the
transcript of the hearing held before the Board as soon as it
could be obtained with the possibility that they would be able to
enter into some stipulations which mght avoid the hol ding of an
addi ti onal hearing before me. | granted the parties an extension
to January 15, 1985, within which to obtain and exam ne the
transcript of the hearing held before the W Board.

On January 18, 1985, counsel for the parties placed another
call with me in which it was explained that the transcript of the
heari ng before the W/ Board did not becone available until the
m ddl e of January and that an additional 60-day extension of tinme
was needed for the Secretary's counsel to exanm ne the |engthy
transcript which had just becone available. | then granted a
further extension of tinme to April 1, 1985.

Thereafter, | received a copy of a letter witten on Apri
11, 1985, to the Secretary's counsel indicating that the parties
had been unable to agree upon any stipul ati ons and had decided to
submt the case to ne for decision based upon the entire record
before the W/ Board. Although counsel for Cedar had requested
that a copy of the record be made for both ne and the Secretary's
counsel, only a copy for the Secretary's counsel was made and it
was not until | wote a letter to counsel for the parties on July
25, 1985, that they becane aware of the fact that the Board had
not yet provided me with a copy of the record, even though the
Secretary's counsel had received a copy in early June 1985. A
copy of the record was finally mailed to nme on August 27, 1985.

On that same day, August 27, 1985, | issued an order
outlining the matters to be discussed in the parties' briefs
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and providing for sinultaneous initial and reply briefs to be
mai | ed on Cctober 11, 1985, and Cctober 31, 1985. Thereafter, |

i ssued on Cctober 4, 1985, an order granting a request for
extension of initial and reply briefing dates to Novenber 12, and
29, 1985.

The parties have agreed to have ne decide the issues in this
case entirely on the basis of the record resulting fromthe
hearing held before the W/ Board. In one of the conference calls,
| suggested to counsel that it mght be unwise for me to try to
deci de a conplicated case based on a record before anot her agency
because it would deprive ne of the opportunity to observe the
denmeanor of the witnesses for determning credibility and woul d
prevent me from being able to ask any clarifying questions. My
reluctance to agree with their decision to use the W Board's
record was overcome when counsel pointed out to nme that a hearing
before ne woul d be associated with about 5 weeks of hearing
because each counsel would attenpt to test the credibility of
nearly all w tnesses by use of their testinony previously given
before the W/ Board. Therefore, | have agreed to use the record
before the W/ Board to decide the issues in this proceedi ng. Mich
of nmy decision rests on a finding that Pantuso and his primary
supporting w tness, Browning, gave testinony which nmust be
greatly discounted as being incredible. Since ny credibility
findi ngs are not acconpani ed by an opportunity to observe the
denmeanor of the witnesses, | recognize that the Comrission, if it
is so inclined, could, upon review, disagree with my credibility
findi ngs, although I have been anal yzing transcripts of hearings
since 1956 and feel that | amrelatively skilled in that
endeavor.

Briefs

Counsel for Pantuso filed her initial and reply briefs on
Novenmber 12 and Novenber 29, 1985, respectively. Counsel for
Cedar filed his initial and reply briefs on Novenmber 14 and
Novenmber 29, 1985, respectively. Both counsel conplied with ny
order of August 27, 1985, by discussing the criteria which the
Conmmi ssion uses in determ ning whether a violation of section
105(c) (1) of the Act has occurred. In Jack E. Gravely v. Ranger
Fuel Corp., 6 FMSHRC 799, 802 (1984), the Conm ssion restated
those criteria as foll ows:

Under the anal ytical guidelines we established in
Secretary on behalf of Pasula v. Consolidation Coa
Corp., 2 FMSHRC 2786 (1980), rev'd on other grounds sub
nom Consolidation Coal Corp. v. Mrshall, 663 F.2d
1211 (3d Gir.1981), and Secretary on behal f of

Robi nette v. United Castle Coal Conpany, 3 FMSHRC 803
(1981),
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a prima facie case of discrimnation is established if
a mner proves by a preponderance of the evidence (1)
that he engaged in protected activity and (2) that sone
adverse action against himwas notivated in any part by
that protected activity. If a prima facie case is established,
the operator may defend affirmatively by proving that the
m ner woul d have been subject to the adverse action in any
event because of his unprotected conduct al one. The Suprene
Court recently approved the National Labor Rel ations Board's
virtually identical analysis for discrimnation cases arising
under the National Labor Relations Act. NLRB v. Transportation
Managenent Corp., --- US. ----, 76 L.Ed2d 667 (1983). See al so
Boich v. FMBHRC, 719 F.2d 194 (6th Cir.1983) (specifically
approvi ng the Conm ssion's Pasul a- Robi nette test).

Fi ndi ngs of Fact

On the basis of a detail ed and extensive analysis of the
testinmony in this proceeding, | find that the credi bl e evidence
establishes the follow ng essential facts. My reasons for
rejecting Pantuso's and Browning's version of the statenents
whi ch occurred on Septenber 1, 1983, at the time Pantuso was
suspended subject to discharge are expl ained in considerable
detail in the portion of this decision which hereafter appears
under the headi ng of "Consideration of the Parties' Argunments”.

1. Fortunato Frederick Pantuso, the conplainant in this
proceedi ng, was a hel per to the operator of a surface drill at
the No. 28 M ne of Cedar Coal Conpany (Tr. 108). Cedar, at the
time of Pantuso's discharge, was involved in the production of
coal which entered or affected interstate comerce and was,
therefore, subject to the Federal Coal Mne Health and Safety Act
of 1977 and to the regul ati ons promnul gated thereunder
Jurisdiction is alleged in paragraphs 3 and 4 of Pantuso's
conplaint and admitted in Cedar's answer to the conpl aint.

2. Pantuso was a hel per for Gary Browni ng who operated the
drill in the left pit for the period from August 22 to Septenber
1, 1983 (Tr. 111; 328-329). Pantuso had worked for Cedar for
about 7 years and he had been a safety committeenman for Loca
1766, UMM, for about 2 or 3 years prior to his discharge and had
been an alternate safety comm tteeman for several years prior to
that (Tr. 108-109). Browni ng was
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an alternate safety conmtteeman and both Pantuso and Browni ng
were very active in reporting alleged safety violations to Cedar
UMM, the West Virginia Departnment of Mnes, and the Mne Safety
and Health Administration (Tr. 122; 126-127; 152-158; 329;
338-339; 341-342).

3. Nearly all of the testinmony in this proceeding deals with
events which occurred in the left and right pits of Cut No. 28.
Pant uso and Browni ng, however, worked only on the left dril
bench during the 2 weeks precedi ng Pantuso's di scharge. The work
in Cut No. 28 was under the supervision of three senior pit
foremen, Burl Hol brook, Ed Ransey, and Allan Tackett. Al three
pit foremen were equal in rank and they shared responsibility for
all operations in Cut No. 28, subject to the overall supervision
of Meredith Kirk who was nanager of surface mnes. Wile the
senior pit foremen were equal in rank, they had a | oose division
of work responsibility. Since Hol brook had been in charge of
opening Cut No. 28, he worked on the topnost productive area in
Cut No. 28 and assigned the work each day froma portal which was
normally referred to as Burl's (or Hol brook's) portal (Tr.
372-374; 884; 891; 1040; 1050). Ranmsey had been working for Cedar
| onger than Hol brook and Tackett and Kirk consi dered Ransey to be
his liaison man for directing the work in Cut No. 28 (Tr. 1049).
Tackett had sone blood clots in his legs and was of f from work
from August 9 to August 29 and reported back to work on August 30
(Tr. 950). Since Tackett had not worked in Cut No. 28, he
performed various types of supervisory duties, depending upon the
ci rcunmst ances existing at any particular tine. Ransey had primary
responsibility for the so-called md-1evel producing area and
shared with Hol brook responsibility for directing work in the
utnost bottompit of Cut No. 28 (Tr. 373-374).

4. Al supervisory and uni on enpl oyees working in Cut No. 28
reported for work by passing through the Chel yan Gate where a
guard wote on a formthe exact tinme when each enpl oyee's vehicle
passed through the gate (Tr. 95-97). The supervi sory personne
drove conpany vehicl es which were nunbered and uni on enpl oyees
drove their own vehicles which had affixed to them an enpl oyee
sticker nunber assigned by Cedar. The guard at the gate had a
list of all the nunbers assigned to Cedar's vehicles and a |i st
of numnbers assigned to union enpl oyees' vehicles (Tr. 782-785).

It is possible to determ ne exactly when any person reported for
wor k by ascertaining that person's vehicle nunber and noting his
or her tine of passing through the Chelyan Gate (Tr. 786; RExh.
10). There is a sign at the gate which directs all vehicles to
stop so that the vehicle nunbers may be noted by the guard, but a
conplete stop is not required provided the driver of the vehicle
sl ows down enough for the guard to
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ascertain the nunber of the vehicle as it passes through the gate
(Tr. 789). Pantuso refused to slow down sufficiently for the
guard to obtain his vehicle nunber so that it was necessary for
the guard to report Pantuso to the head security guard who in
turn reported the matter to Cedar's personnel manager, Deens (Tr.
788). Deens reported the problemfirst to Kirk and then requested
t he assistance of UMM's field representative, Bess, who
succeeded in getting Pantuso to sl ow down sufficiently for the
guard to obtain his vehicle nunber as he entered the Chel yan Gate
(Tr. 1010).

5. After the enployees working in Cut No. 28 enter the
Chel yan Gate, they have to drive 9 mles to reach the porta
where they are assigned to their specific jobs for the day (Tr.
1011). There is a parking ot at the portal where the enpl oyees
may | eave their personal vehicles and be transported in a vehicle
bel onging to Cedar to their specific working sites (Tr. 954).
Enpl oyees are allowed to drive their personal vehicles to their
working sites if the roads over which they travel are considered
free enough from nud and rough places to permt themto reach
their working sites w thout experiencing danage to their vehicles
(Tr. 310-311; 395-396; 485; 895; 953; 1030). One mner's persona
vehi cl e was damaged by a rock going through a cab wi ndow (Tr.
460) . On anot her occasion, a dozer operator was traveling with
his blade in a raised position up a ranp and failed to see an
enpl oyee' s vehicle which had been driven to his working site. The
result was that the dozer did serious damage to the vehicle (Tr.
484). After that, Cedar adopted a policy of allow ng enpl oyees to
drive their personal vehicles to their working sites only if the
supervisors approved it. Kirk took the position that the
supervi sor, by approving an enployee's practice of driving to his
working site, was responsible for any damage which that vehicle
m ght incur (Tr. 1062-1063).

6. Al though Pantuso liked to drive his Jeep to the left
drilling bench where he was working (Tr. 134), he had not always
driven it to the left bench (Tr. 120), and he had previously
filed a grievance on behalf of hinself and others in which he
sought to be reinbursed for damage caused to his vehicle by
driving it to work over rough roads (Tr. 154; 965; CkExh. 10F).

H s vehicle was inspected for damages by the security officer
(Tr. 789) and Pantuso admitted that his Jeep was not damaged (Tr.
159). He also requested in his grievance that Cedar provide him
with a rental car for the purpose of driving to work in the event
hi s personal vehicle should be danmaged and have to be taken to a
garage for repair (Tr. 161). Since Cedar was required by article
XXl (a) of the NBCWA to provide all enployees with transportation
fromthe portal to their working sites (Tr. 1012;
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CExh. 13), managenent was reluctant to all ow Pantuso to drive his
Jeep to the left bench when the roads were in a rough or nuddy
condition because of the grievance he had fil ed seeking damages
if his vehicle should be damaged by driving it to his working
site. Water cane out of the nmountain and ran in three pl aces
across the access road which Pantuso had to travel in driving his
Jeep to the left drilling bench (Tr. 166; 333; 952). Pantuso
constantly conpl ai ned about the nmuddy condition of the road
leading to the |l eft bench. He admtted that even though the
conpany often used a dozer or grader to scrape the road into a
snooth condition, the road reverted to its previous nuddy and
rutted condition as soon as one or two vehicles passed over it
(Tr. 196).

7. The significant events precedi ng Pantuso's di scharge on
Septenber 1, 1983, occurred on the 2 days preceding his
di scharge, that is, August 30 and 31, 1983. Pantuso and Browni ng,
the drill operator, rode to work together in Pantuso's Jeep (Tr.
351). On August 30 they were late for work as usual (Tr. 167),
but Pantuso expl ained that "[T] he reason we do get to work about
every day late is because the conpany doesn't require us to go to
work until daylight, that's why we have al ways gotten there
pretty late and not hing was ever said" (Tr. 133). Wile the
lights on the drill to which Pantuso was assigned had plenty of
illumination to enable himand Browning to see the drill itself
and operate the drill, its lights did not shine high enough upon
t he embanknment near the drilling bench to pernmit themto see the
exact condition of the 15-foot highwall and enbankment unti
about 6:45 or 7 a.m when sufficient daylight becane available to
make the condition of the enbankment readily observable (Tr. 133;
236; 335; 951).

8. On August 30 it was foggy early in the norning and
Pant uso and Browning sat in the Jeep at the portal until about

6:45 a.m before even attenpting to drive to the left drilling
bench (Tr. 127; 951). Their excuse was that it was too foggy to
see to drive the short distance fromthe portal to the drilling

bench despite the fact that they had just driven 9 miles in dark
and foggy conditions fromthe Chelyan Gate to the portal (Tr.
167; 1011). They conpl ained to both Tackett and Ranmsey about the
muddy and rough condition of the road which they had to travel to
get to the drilling bench (Tr. 127; 410). Toward the end of the
shift they observed a truck driver naned Harold Hall who had
returned fromthe hospital after getting an exam nation to

det erm ne whether he had suffered any ill effects from having
been exposed to funes in the cab of the R-50 Euclid which he had
been operating (Tr. 128; 1042). Hall was sent to the hospita

twi ce but the exam nations at the hospital showed that he
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had not hing discernibly wong with him (Tr. 853). Pantuso asked
to see the preshift report which Hall had made on his truck that
day and Pantuso becane involved in an argunment w th Hol brook and
Tackett over Pantuso's claimthat the senior pit forenen were
required to pick up the preshift reports each norning before any
of the equi pnent was put into service. Hol brook expressed doubt
as to Pantuso's clains, but after he had read the applicabl e Wst
Virginia regul ations on the subject, he found that Pantuso was
correct (Tr. 128; 251; 333-335; 338-339; 413-414; 635). On the
eveni ng of August 30 Pantuso called Bolts WIlis, a UMM safety
representative, at home to advise himthat he was com ng by his
office the next day to report sone alleged safety viol ations so
that WIllis could request that the all eged viol ations be checked
by a West Virginia inspector (Tr. 132).

9. It is customary for Kirk to have a neeting of all forenen
on every other Tuesday and one of those neetings was held on
Tuesday, August 30 (Tr. 415; 884; 953). Anong the things
di scussed at the neeting was the fact that several enployees,

i ncl udi ng Pantuso and Browni ng, were reporting late for work (Tr.
953). Kirk ordered the forenen to notify all enployees that if
they continued that practice, they would not be allowed to work
on any day they were late (Tr. 133; 636; 953). Another matter

di scussed at the neeting was the fact that conplaints had been
recei ved about the rough condition of the access road to the |eft
bench in Cut No. 28 and Kirk recalled that Pantuso had filed a
gri evance on behalf of hinself and others requesting paynent for
damages inflicted to vehicles as a result of driving themto
their work sites (Tr. 154; 965; Ckxh. 10F). Therefore, Kirk
ordered the forenmen to transport mners to their work sites if
road conditions mght damage their vehicles (Tr. 1023).

10. On Wednesday, August 31, Hol brook took some miners to
their working places. Since Pantuso and Browni ng had not yet
reported for work at the portal, he asked Tackett to wait for
themat the portal and take themto their working place on the
left bench in the truck which had been assigned to Tackett by
Cedar. When Pantuso and Browning arrived, Tackett first advised
themthat if they were late again they would not be allowed to
work (Tr. 954). He then asked themto get into his truck and he
woul d take themto the |left bench. Pantuso refused to get into
Tackett's truck and stated that he would drive his Jeep to the
| eft bench. Tackett then gave Pantuso a direct order to get into
his truck, but Pantuso again refused. Tackett thereafter gave him
a second direct order to get in his truck and Pantuso refused for
a second time. A mne comitteeman named W Iiam Lane happened to
overhear the orders and refusals and asked Tackett
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tolet himtalk to Pantuso privately. In a private conversation
Lane explained to Pantuso that it was advisable for himto obey
the direct order and then file a grievance all eging

di scrimnatory treatnent because Cedar allowed sone mners to
drive their own vehicles to their working places. Pantuso agreed
to foll ow Lane's advi ce and he and Browning got into the truck
wi th Tackett, but Pantuso filed a grievance all eging
discrimnatory treatnent by Cedar (Tr. 134; 559-560; 636).

11. On August 31, during the short ride with Tackett from
the portal to the left bench, both Pantuso and Browni ng conti nued
to make oral conplaints. They noted that the access road was

still rough and nuddy. They requested that a |light plant
(generator) be provided on the bench to direct [ight on the
enbanknment near the drill bench because they were being

transported to the bench before it becane daylight. They wanted
to know i f Tackett had preshifted his truck although it was one
whi ch Tackett drove back and forth to work and which was

regul arly inspected by the State of West Virginia. They objected
to Cedar's failure to have berns even at places where drains were
being installed. They also clained that they had no way to
communi cate with the mne office in case of injury and contended
t hat an anbul ance woul d be unable to get to the bench in case of
an energency. They additionally wanted to know why Pantuso coul d
not drive his Jeep to the left bench and Tackett expl ai ned t hat
Cedar believed the rough and nuddy road about which they were
conpl ai ni ng m ght danmage Pantuso's Jeep (Tr. 135-136; 171-173;
341-342; 636; 955-956).

12. When Pantuso and Browning preshifted their drill which
had been brought to the left bench from another area, they
enunerated a | arge nunber of itens which needed routine
mai nt enance and |listed other itens, sonme of which were already
being repaired (Tr. 336-337; RExh. 4). A nechanic naned Frank
Wight and his hel per, Steve Donato, who was al so a UMM safety
conm tteerman, canme to the |eft bench and worked on the dril
assigned to Pantuso and Browning for nost of the day (Tr. 425;
636; 687; 957-958). Consequently, Pantuso and Browni ng had
nothing to do but tal k about alleged safety violations to their
supervisors. One action taken by Browning was to wave for his
foreman, Ransey, to cone to the bench. When Ransey arrived,
Browni ng asked himto transport himto a portable toilet which
was | ocated a short distance fromthe bench. Ransey did so, but
as soon as he had brought Browni ng back to the bench, Pantuso
al so asked to be taken to the toilet. Ransey refused because he
felt that they were deliberately harassing him Even Pantuso
admitted that the toilet was no nore than a half mle
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away, while Ransey and Tackett said it was not nore than 165 to
300 yards fromthe place where the drill was situated (Tr. 136;
168-169; 173; 425; 655-656; 963). In any event, Pantuso added to
his list of conplaints the failure of Cedar to provide a portable
toilet on the left bench where he was working.

13. At various times during the day on August 31 Pantuso and
Br owni ng di scussed al |l eged safety violations with Ransey and
Tackett. During one of the discussions, Pantuso stated that the
material falling fromthe enbankment and 15-foot highwall, al ong
with the lack of a short-wave radio for conmunication, poor
access road, failure to provide a light plant or generator on the
bench, and lack of a portable toilet on the bench were grounds

for a double withdrawal under article Il1(i) of the Nationa

Bi tum nous Coal Wage Agreenent (NBCWA) (FOOTNOTE. 3) (Tr. 136). A
"doubl e withdrawal ", according to Pantuso, neans that "as a safety
committeeman, | have the power to danger that area off and

wi thdraw all the people out of that working area" (Tr. 137).
Pantuso admitted that Ranmsey never did reply to his claimthat he
could withdraw and he stated that he was "pretty sure [Ranmsey]
understood it" (Tr. 137). Browning |likewi se agreed that if Ransey
heard the alleged threat of a double w thdrawal, he gave no
response to it (Tr. 342-343).

14. On Thursday, Septenber 1, 1983, Pantuso and Browni ng
arrived at the portal about 5:55 a.m (Tr. 142; 351). There are
Six steps leading into the trailer which constitutes the porta
(Tr. 959). Pantuso was at the top of the steps (Tr. 142) and
Browni ng was just inside the door of the portal when Ransey
started up the steps (Tr. 441; 643). Ransey stated that Pantuso
was going to be working with another drill operator, Charles
W seman (al so known as "Sug"),
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that nmorning (Tr. 143; 959). Pantuso wanted to know why he was
being switched to work as Wseman's hel per instead of Browning' s
and Ransey expl ained to Pantuso that he had previously acted as
W seman's hel per and they had perforned well together and that he
believed it was desirable to assign himagain to work with
Wseman (Tr. 442). Ransey al so stated that Pantuso woul d be
transported to his working site, but Pantuso refused that
suggestion, saying that he would drive his own Jeep (Tr. 960).
Hol br ook was inside the portal and heard Pantuso say that he
woul d take his own Jeep. Since Hol brook had heard about Pantuso's
refusal to ride with Tackett on the previous norning and had been
critical of Tackett's handling of that refusal, Hol brook stated
in no uncertain ternms that Pantuso woul d be given a direct order
to ride in a Cedar-owned vehicle to his working place (Tr. 886).
It was then about 5:58 a.m, so Browning rem nded Hol brook t hat
he couldn't give direct orders yet as it was not starting tine
(Tr. 143; 648). Hol brook agreed and said that he would give
Pantuso a direct order after he had held a safety neeti ng which
had been postponed fromthe first part of the week because the
generator for the portal had not been working (Tr. 441; 886).

15. It was necessary for Hol brook to ask the mners to be
qui et while he conducted a safety neeting pertaining to the use
of hard hats (Tr. 892). Browni ng observed that Hol brook was one
of the worst offenders in that respect and stated that he ought
to wear a hard hat while conducting a neeting on that subject
(Tr. 352). Only 6 minutes were required for Hol brook to read the
mat eri al s whi ch had been prepared concerning hard hats. Wen
Hol br ook had finished his safety talk, he asked if there were any
guestions. No one responded. Browning then asked if there were
any safety problens to be raised and no one replied to his
question (Tr. 352; 960). At that point, Hol brook said to Pantuso
that he was giving hima direct order to get in the truck with a
foreman and be transported to his working site. Pantuso refused
the order and stated that he would take his own Jeep. Hol brook
gave Pantuso a second direct order to get in the truck and
Pant uso refused that order also. By that time, Hol brook was
clearly agitated and wal ked over to the top of the stairs and
stated that he was giving Pantuso one nore direct order to get in
the truck with Tackett and be transported to his working place.
When Pantuso refused that order also, Hol brook told himhe was
suspended subject to discharge and that he woul d be expected to
attend a neeting about the matter at 8 aam in Kirk's office (Tr.
144; 353; 443; 887; 960).
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16. Pantuso said that if he was no | onger working for Cedar, he
did not have to attend any neeting and Hol brook told himthat he
shoul d get off Cedar's property until tine for the neeting.
Hol br ook considered calling a security guard so as to have
Pant uso renoved from m ne property but failed to follow up on
that threat when he realized that no guard woul d be avail abl e at
6:10 a.m (Tr. 353; 887; 960). The senior pit foremen then went
about their supervisory duties and refused to discuss the
suspension with any of the mners prior to the neeting which had
been scheduled for 8 a.m (Tr. 144; 353; 445; 887; 961).

17. Pantuso, Browning, Lane, and sone other niners gathered
outside Kirk's office intine for the 8 a.m neeting, but Lane
had call ed Bess, their UMM field representative, and had advi sed
Bess that Pantuso had been suspended for trying to withdraw
hi nsel f and ot hers under article I11(i) of the NBOWA (Tr. 26;

247; 563). Bess had other commitments which prevented his being
able to attend the neeting. Therefore, Bess called Lester

Ki ncaid, a UMM inspector, and asked himto attend the neeting.

It was about 7 a.m when Kincaid received the call from Bess. The
short notice period made it inpossible for Kincaid and sone of
Cedar's personnel to be in Kirk's office by 8 a.m Consequently,
Kirk went out of his office and advi sed Pantuso and the other
mners waiting outside his office that the neeting would be

del ayed about a half hour. Browning told Kirk that there were

al ways del ays when they were on union tinme and Pantuso said that
the nmeeting woul d not have been necessary if Cedar had taken care
of its safety obligations. Kirk had turned to go back into his
office and did not hear what had been said and asked that it be
repeat ed. Pantuso repeated his statenent and Kirk told Pantuso
that he would have himrenoved fromthe property if he heard any
nmore outbursts fromhim In naking that statement, Kirk shook his
finger at Pantuso who stated that he would knock Kirk's nose off
if Kirk didn't get his finger out of his face (Tr. 178). Pantuso
advanced toward Kirk with sufficient indication of striking him
toresult in Browning's testifying "[A]t that tine Bill Lane,
Frank McCartney, and a couple of other guys grabbed [ Pantuso] and
nmoved hi m back and | stepped between them (Tr. 355; 565; 888;
919; 1022). Kirk added to the reasons for Pantuso's di scharge the
fact that he had threatened to strike a supervisor (Tr. 1023;
CExh. 1).

18. The neeting scheduled for 8 a.m did not start unti
about 8:45 a.m Tackett and Hol brook stated at the neeting that
Pant uso had been suspended solely for refusing to obey Hol brook's
orders directing Pantuso to get into a truck owned by Cedar and
be transported to his working site,
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wher eas Pantuso and Browni ng, much to Tackett's and Hol brook's
surprise, clained that Pantuso had objected to being driven to
his working site because he had told Ransey he would w t hdraw

hi nsel f and everyone from working on the |eft bench until such
time as the alleged dangerous conditions di scussed with Ransey on
August 31 had been corrected. Pantuso and Browni ng, therefore,
took the position that Hol brook had suspended Pantuso for
refusing to work in a dangerous area and that Pantuso's refusa
to get into the truck had to be sustained under article Il11(i) of
the NBCWA (Tr. 148; 179; 262; 355; 935-936; 961-962; 1022;

1059- 1060) .

19. Pantuso, as noted in finding No. 8 above, went to see
the UMM safety representative, Bolts WIllis, after work on
August 31 (Tr. 64). Pantuso's conplaints to WIllis about the
al | eged unsafe highwall, |ack of communications, nuddy and rough
access road, Worrkman's failure to preshift, lack of a Iight
plant, failure to provide a portable toilet on the |left bench
and fumes getting into the cabs of sone trucks, were made the
subj ect of a request for an inspection by the West Virginia
Departnment of Mnes (Tr. 141; 348). A West Virginia inspector
naned CGordan W seman cane to Cut No. 28 on Septenber 6, 1983, to
check on the condition of the highwall in the left pit, but found
no viol ati ons because no mners were working on the left bench
except two dozer operators who were pushing spoil off the bench
in the area where the alleged unsafe conditions existed (Tr.
497-500). Kirk advised Wsenman that it was his intent to nmake a
safety bench at the bottom of the highwall once the | oose
materials then on the bench had been renoved (Tr. 975;
1039-1041). That procedure was acceptable to Wsenan (Tr. 528).

20. Wseman and anot her W/ i nspector, Richard Brown,
returned on Septenmber 12, 1983, to check on the condition of the
| eft bench and found that the 15-foot highwall (Tr. 317) about
whi ch Pantuso had conpl ai ned i n August now had becone a 40-f oot
hi ghwal | instead of the 15-foot hi ghwall which existed on
Sept enber 1 when Pantuso was di scharged (Tr. 518). The increased
hei ght of the highwall resulted fromthe dozer operators' having
renoved the | oose materials which they were pushi ng when W seman
was there on Septenber 6 and 7, 1983 (Tr. 536; 777). W senan
i ssued a withdrawal order on Septenber 12 because Cedar had
failed to erect danger signs along the portion of the 40-foot
hi ghwal | above which all |oose spoil had not been conpletely
renoved by the dozer operators (Tr. 536-538; CExh. 4). Adrill on
the bench was in a working position, but Cedar's forenman
Tackett, at the beginning of the shift, had instructed the dril
operator to stay at least 30 feet fromthe portion of the
hi ghwal | where the inm nent danger was
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subsequently cited by Wseman (Tr. 969). Wsenan agreed that the
drill could be safely operated at the place where it was | ocated
(Tr. 523; 547). Inspector Brown al so signed the order and he
agreed that the order had been issued because of Cedar's failure
to erect danger signs along the 200-foot dangerous area of the
hi ghwal | and not for Cedar's having drilling equi prent situated
outside the area of inmm nent danger (Tr. 279; 287).

21. The 40-foot highwall which existed on Septenber 12 nade
the possible falling of rock or dirt fromthe highwall at that
time much nore hazardous than rock falling fromthe 15-f oot
hi ghwal | whi ch exi sted on Septenber 1 when Pantuso was di scharged
(Tr. 1057; 1066). Pantuso conceded that all his conpl aints about
Cedar's failure to provide himwi th a snooth access road, a |ight
plant, a portable toilet, and comunication facilities would not
constitute an i nmnent danger justifying withdrawal if the |eft
bench had not been threatened by a dribbling of |oose rocks and
dirt fromthe enbanknent above the 15-foot highwall which existed
on Septenber 1 (Tr. 199). The only unsafe aspect of the
enbankment at the tine of Pantuso's di scharge, however, consisted
of a crack in the |oose material in the enbanknent which had been
poi nted out to Pantuso by a dozer operator named DeWese when he
was cl eaning the left bench on August 20 for the purpose of
maki ng the bench snooth for future drilling operations (Tr. 109;
148; 317; 380; 384). Wen Pantuso was di scharged on Septenber 1
the condition of the highwall had not changed fromthe way it
| ooked on August 20 when the crack was first pointed out to
Pant uso by DeWeese (Tr. 401; 403; 957-958; 1051-1066). Moreover,
Ransey had entered in the preshift book on August 19 that the
| oose material in the enbanknent shoul d be kept under observation
and his entries in the onshift and preshift reports of Septenber
1 show that Ransey still did not consider the | oose materials on
t he embanknment to be unsafe (Tr. 405; CExhs. 12 and 12A).
Therefore, the preponderance of the evidence does not support
Pantuso's all egations that the condition of the highwall on
Septenber 1 warranted his taking the position that he had
wi t hdrawn hinself and all other mners fromworking on the |eft
bench at the tine he was discharged on Septenber 1 for refusing
to obey Hol brook's order directing himto get into Cedar's truck
and be transported to his working site.

Consi deration of Parties' Argunents

As indicated on pages 5 and 6 above, the Comm ssion has held
that a conpl ai nant establishes a prima facie case of
discrimnation if he shows that he engaged in a protected
activity and that sone adverse action agai nst himwas notivated
in any part by that protected activity. If a mner
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succeeds in establishing a prima facie case, the operator may
defend affirmatively by proving that the m ner woul d have been
subj ect to the adverse action in any event because of his

unprot ected conduct alone. Cedar's initial brief (p. 12) assunes,
arguendo, that Pantuso's discharge was notivated in part by his
protected activities, but clainms that his conplaint should be
deni ed because Cedar's affirmative defense showed that Pantuso
woul d have been di scharged in any event because of his
unprot ect ed conduct of refusing to obey Hol brook's direct order
to get in the truck with Tackett and threatening to knock Kirk's
nose off (Finding Nos. 15 and 17 above).

I f Pantuso's conplaint could be sustained at all, it would
have to be upheld on his claimthat he refused to be transported
to his working site on the norning of Septenmber 1, 1983, not
because he wanted to take his own Jeep to his working site, but
because the conditions which existed on the [eft bench on the
nmor ni ng of Septenmber 1 constituted an inmm nent danger which
required himto withdraw hinself and all other mners under
article 1l1(i) of the NBOWA (Finding No. 13, n. 3 above). One of
t he Conmi ssion's nost detailed discussions of the grounds which
constitute a basis for withdrawal under the Act appears in
Dunmire and Estle v. Northern Coal Co., 4 FMSHRC 126 (1982). In
that case, the Conmission held that the miner's refusal to work
nmust be based on a good-faith belief that hazardous conditions
exi st and that the unsafe conditions nust be conmmunicated to the
operator at the time the refusal to work is made, or mnust be
conmuni cated "reasonably soon" thereafter. If Pantuso's and
Browni ng's testinmony could be believed, their testinony satisfied
all the prerequisites of the rational e enunciated by the
Conmmi ssion in the Northern case. The primary job of a Conm ssion
j udge, however, is the naking of a detailed analysis of the
record to determ ne whether a conplainant's presentation is
credible. My analysis of the record will hereinafter show t hat
Pantuso's and Browning's testinmony constitutes a conplete
fabrication unworthy of acceptance.

Pant uso's Conplete Lack of Credibility

About 30 miners were present at the portal when Hol brook
gave Pantuso orders to get in the truck with Tackett and be
transported to his working site (Tr. 319). Yet only Pantuso's
buddy, Browning, was willing to corroborate Pantuso's clai mthat
he raised the defense that he was refusing to go to the working
site because conditions there constituted an i mm nent danger
Even Browni ng and Pantuso failed to agree on the exact tine when
Pantuso raised that defense
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Pantuso testified unequivocally that he did not raise the defense
of withdrawal before the safety neeting started at 6 a.m (Tr.
215), whereas Browning testified that Pantuso did raise the
defense of withdrawal prior to the comencenent of the safety
meeting (Tr. 643; 696).

The only miners, Christian and DeWese, who were actually
present at the safety neeting and who testified on Pantuso's
behal f, other than Browni ng, clained that both Hol brook and
Pant uso were shouting at each other and maki ng so much noi se,
they coul d not understand what was being said (Tr. 307; 318).
DeWese adnmitted on cross-exam nation that he was within 35 feet
of two people shouting at each other and yet could not discern
who was speaking or determ ne what the di scussion was about (Tr.
319). Al three forenen, Hol brook, Tackett, and Ransey, were
present and all three testified unequivocally that no issue of
safety was ever raised until, to their surprise, Pantuso and
Browni ng bel atedly raised that issue at the tinme a neeting was
held at 8 am in Kirk's office (Tr. 445; 447; 893; 898; 961).
VWile | amaware that the three foremen would naturally be
inclined by self interest to support managenent's position that
Pant uso was di scharged for refusing to obey a foreman's direct
order to get in a truck for transportation to his working site
the fact that 30 miners heard the di scussion between Hol brook and
Pant uso and only Browning was willing to support Pantuso's
version of the shouting match nmakes Pantuso's version
unacceptabl e, particularly when one considers the many ot her
i ncredi bl e aspects of Pantuso's and Browni ng's testinony.

Per haps the single aspect of Pantuso's and Browning's
fabrication which is least credible is their claimthat they went
to the left bench on the norning of Septenmber 1 and nade a
prelimnary exam nation of the conditions so that they would be
in a position to withdraw when it cane tine for themto go to
their working site. They contrived that story because they knew
that a question would be raised as to how they could claim
before even going to the left bench, that conditions there
constituted an i mm nent danger requiring themto wthdraw
t hensel ves and all other mners fromreporting to work at that
site. For the aforesaid reason, they testified that they had cone
in early on Septenber 1 so as to have tinme to drive to the left
bench and exam ne the conditions there to determn ne whether
Cedar's managenent had corrected the hazardous conditions which
they had reported to Ransey before quitting time on the previous
day, August 31 (Tr. 141; 351).

The guard at the Chel yan Gate entered Pantuso's and
Browning's arrival time as 5:22 a.m (Tr. 97). They clai ned
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that it was a distance of 3 or 4 mles fromthe gate to the place
where they turned off the main road onto the access road | eadi ng
to the left bench and that the driving tinme to that point was 10
m nutes. That neans that they woul d have reached the access road
at 5:32 a.m (Tr. 203). Pantuso clainmed that he drove to the |eft
bench, inspected it in the dark with the lights of his Jeep and
was back on the main road within a period of from7 to 10 m nutes
(Tr. 205-206). Browning testified that it would take 4 mnutes to
drive to the portal fromthe place where the access road joins
the main road (Tr. 645). Browning also testified that it would
take 4 or 5 minutes to drive fromthe main road to the left

bench, 3 or 4 minutes to inspect the bench conditions, 3 or 4
mnutes to drive back to the main road, and 4 mnutes to drive to
the portal, or a total of 14 mnutes to conplete the inspection
of the left bench and drive to the portal fromthe site where
their Jeep was located at 5:32 a.m Using the | ongest tines given
by Pantuso woul d have placed himand Browning at the portal at
5:46 a.m, whereas he clains that they arrived at the portal at
5:55 a.m Using Browning' s |ongest tinmes would have pl aced t hem
at the portal at 5:50 a.m

The above testinony woul d not have been as devastating as it
was if it had not been for the fact that they had failed to think
through the driving times prior to cross-exam nation and
therefore tried to mnimze the driving tine nore than they woul d
have had to mnimze it if they had actually made a preinspection
of the left bench prior to the tine they arrived at the portal on
Septenber 1. The devastating part of their testinony on
cross-examnation is that they had clainmed in their direct
testinmony that the access road was so muddy and rough that they
could not get through the mud without shifting into four-whee
drive (Tr. 124; 196; 342; 635). When it came to expl ai ni ng how
they coul d have made such a fast trip to the left bench and back
however, Pantuso said that the road was "pretty snooth" (Tr.

206), that he was able to drive over it in two-wheel drive, that
he could drive at a speed of from25 to 30 miles per hour (Tr.
207), and that he "didn't have no problens" (Tr. 208).

Pantuso testified that nothing had been done to the access
road between August 31 and Septenber 1 (Tr. 207). Yet he found
that the road was mracul ously "pretty snooth" the next norning
and could be traveled at a speed of from25 to 30 miles per hour
wi t hout having to resort to four-wheel drive at all. One of the
reasons that he clains he wanted to drive his own Jeep to the
| eft bench, instead of riding in a Cedar-owned truck, was that he
woul d not have a nmeans of transportation off the bench in case of
an energency. He clainmed that an anbul ance woul d be unable to get
to the left
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bench because the access road was inpassable (Tr. 172). Yet if
the road was in as fine a condition as Pantuso found it to be on
Septenber 1, an anbul ance woul d have had no troubl e what soever in
traveling over the road to get himif he or any other m ner had
been injured while working on the left bench.

Mor eover, Pantuso had cl ai nred on August 31 that he needed a
light plant or generator to reflect light on the highwall because
the lights on the drill did not shine on the highwall itself (Tr.
135). If, as Pantuso clainmed, the lights froma Jeep permtted
himto see the highwall "real clear"” on the norning of Septenber
1, it is extrenely doubtful that he really needed a |ight plant
to enable himto inspect the highwall. Pantuso had succeeded in
getting the foremen to adnmit that the drill had to be preshifted
and that the preshift report had to be picked up by a foreman
before any actual drilling could be started (Tr. 900; 953). By
the tine the drill had been preshifted and the preshift report
had been picked up, there woul d have been plenty of natural Iight
to enabl e Pantuso to inspect the highwall and determ ne whet her
it exposed the mners to any hazardous conditions.

There was ot her testinmony which controverted Pantuso's and
Browni ng's claimthat they had nade a preinspection of the |eft
bench before arriving at the portal on Septenber 1. Ransey, a
senior pit foreman, cane in the Chelyan Gate at 5:16 a.m on
Septenber 1 and was on the left bench to do a preshift inspection
about 5:30 a.m on Septenber 1. He testified that he did not see
the lights of any other vehicle while he was there (Tr. 466-467).
Since it was still dark and since both Pantuso and Browni ng
testified that they were on the left bench at the sanme tine
Ransey was there, it would have been inpossible for themto have
been there using the lights on the Jeep to inspect the highwall
wi t hout havi ng been seen by Ransey and wi thout their having seen
Ransey. Neither Pantuso nor Browni ng, however, nentioned having
seen the lights of any other vehicle while on the |eft bench

Pant uso and Browni ng both stated that Pantuso had stopped
the Jeep in the vicinity of the intersection of the access road
and the main road so that Browning could tie his shoes (Tr. 207;
642). | have ridden in many Jeeps on all sorts of roads and
have never seen a road so rough that | could not have tied ny
shoes wi thout having the driver stop the Jeep for that purpose.
Therefore, | wondered why they woul d have concocted such a
farfetched reason for stopping the Jeep until | read the
testinmony of Frane, the maintenance foreman, who testified that
he saw Pantuso's Jeep
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parked near that intersection at 5:50 a.m on Septenber 1 (Tr.
1075-1076). | then realized that Pantuso and Browni ng were aware
of the fact that someone el se had seen them parked near the
access road to the left bench on Septenber 1 and they had to
contrive some excuse for having been stopped at that |ocation

Anot her aspect of Frane's testinony was absolutely
devastating to Pantuso's and Browning's claimthat they had nmade
a preinspection of the left bench. Frane stated that he was
i npressed by the fact that Pantuso's Jeep was very clean when he
saw it parked near the access road at 5:50 a.m on Septenber 1
Frame al so testified that he saw no nud on Pantuso's Jeep when he
saw it parked at the portal about 5:56 a.m and saw no nud on the
Jeep when he again saw it parked outside Kirk's office about 8:30
a.m (Tr. 1079-1080). Frane said that there was no way t hat
Pant uso coul d have driven his Jeep on a two-way trip through the
mud on the access road wi thout having mud on it fromone end to
the other (Tr. 1077). All witnesses, including Pantuso and
Browni ng, uniformy agreed that the access road was nuddy because
water ran across it in three places (Tr. 166; 333; 952).

Anot her aspect of Pantuso's testinmony which shows | ack of
credibility is his statement that he could drive fromthe Chel yan
Gate to the portal in 10 mnutes (Tr. 170). Deens, the personnel
manager, testified that he had neasured the distance fromthe
Chelyan Gate to the portal with the odonmeter on his vehicle and
had found it to be 9 mles (Tr. 1011). He said that if he drove
the distance faster than normal, he could do it in 13 minutes
whi ch woul d be an average of 42.8 mles per hour. To travel the
di stance in 10 m nutes, as clainmed by Pantuso, would anobunt to an
average speed of 54.5 mles per hour. Pantuso's claimthat a road
| ocated entirely on Cedar's mne property can be safely travel ed
at an average speed of 54.5 niles per hour is just another reason
to doubt his credibility.

There are many ot her reasons for doubting Pantuso's
credibility. In an effort to maxim ze the danger inherent in
drilling on the left bench, Pantuso stated that Ransey ordered
himand Browning to drill sone "dummy" hol es near the 15-foot
hi ghwal | . He used the word "dummy" to designate hol es which would
be drilled but not filled with expl osives. The idea was that
other holes drilled farther fromthe highwall would be shot, but
t he dunmy holes would create a place for the earth to break far
enough fromthe highwall to forma safety bench, that is, a place
whi ch woul d catch any rocks and dirt that might fall fromthe
hi ghwal | and prevent such material fromfalling into the area where
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m ners were working (Tr. 113-114). Pantuso testified that the
shot foreman then came in and filled the so-called dunmy hol es
wi t h expl osi ves and shot themalong with the other holes and
destroyed the safety bench which woul d ot herwi se have been
created (Tr. 121).

Browni ng and Ransey, on the other hand, both testified that
the drilling of the dunmy hol es was aut horized by Ransey at
Pant uso's and Browni ng's suggestion (Tr. 343; 384) and both
Ransey and Browning testified that they did not really think
drilling dummy holes to forma safety bench at that tine was a
good i dea because they were drilling in soft earth which would
not forma solid area to serve as a safety bench (Tr. 359; 385;
407). Kirk testified that he authorized the dumy holes to be
shot because they were in such soft earth that they would not be
"worth a quarter"” and that he had authorized the forenen to nmake
a safety bench after they had sunk to a | ower |evel where solid
rock woul d be encountered (Tr. 975; 1040; 1054).

The preponderance of the evidence, therefore, fails to
support Pantuso's claimthat Cedar disregarded safety
consi derati ons and shot the dummy holes and thereby deprived him
and Browni ng of a safety bench which they woul d ot herw se have
had.

Pantuso also tried to maxi m ze the hazardous nature of
drilling on the left bench by claimng that the highwall was 60
to 70 feet high prior to his discharge on Septenmber 1 (Tr. 184).
Yet W/ | nspector Wseman checked the | eft bench on Septenber 6
after Pantuso's discharge and testified that the highwall was 15
feet high at that time (Tr. 518; 523). Therefore, the highwall
could not have been 60 or 70 feet high prior to Pantuso's
di scharge. When W/ I nspector Brown exanined the |eft bench on
Septenber 12 after the dozers had renmpved all materials drilled
by Pantuso and Browni ng, the highwall was, in his opinion, about
60 feet high (Tr. 287). Cedar's engi neering w tness, Evans, using
preci se data, testified that the highwall was 15 feet high prior
to Pantuso's discharge and 40 feet high on Septenber 12 (Tr.
777) .

As to Pantuso's claimthat the left bench was an unsafe
pl ace to work because he had no nmeans of comuni cation in case of
an energency (Tr. 136), he admtted on cross-exam nation that al
of the forenen had short wave radios in their trucks and that
"you see foremen all the tinme around there" (Tr. 235). Moreover,
Browni ng was able to use a hand signal on August 31 to get Ransey
to come to the left bench solely to transport hima short
di stance to the toilet (Tr. 423-425). Since Browni ng denonstrated
that it was easy to
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get a foreman's attention, Pantuso's claimthat he was working at
an isol ated place where he could not obtain help in case of an
energency i s another claimwhich is not supported by the

pr eponder ance of the evidence.

VWi | e Pantuso cl ained that he consistently drove his Jeep
fromthe portal to the left bench prior to August 31, he al so
testified that he was "pretty sure" he had his own transportation
(Tr. 115) and he further testified that on August 26 he
vol unteered to drive his Jeep because Ransey's Cedar - owned
vehicle could not travel over a steep place in the access road
(Tr. 120). If he had consistently been driving his own Jeep each
day, there is no reason for himto have had to "volunteer" to use
his Jeep on August 26 and it woul d have made no difference to him
whet her Ransey's vehicle could travel the access road or not.

It is a fact that Conplainant's Exhibit 1 is dated August
31, 1983, although it is Cedar's witten notice of Pantuso's
suspensi on subject to di scharge which was actually given to
Pant uso on Septenber 1, 1983. Pantuso testified that the date of
August 31 on the suspension notice showed that Cedar had pl anned
on August 31 to discharge hi mwhen he came to work on Septenber 1
and that there was no secretary at the mne on Septenber 1 to
type the notice of suspension (Tr. 217). Darlene Harnon, Kirk's
secretary, testified that she actually typed the notice of
suspensi on on Septenber 1 but nmade a typographical error and
typed the date of August 31 by mi stake. She said that she
distinctly recalled the date because the next day, Septenber 2,
was her birthday and that she renenbered doing the typing on the
day before her birthday (Tr. 722). Therefore, Pantuso fabricated
a story to support his claimthat the notice of suspension was
prepared in advance of the actual discharge.

Pantuso also testified that he was just doing "dead" work on
the left bench (Tr. 202) and that the drill broke down so often
that he could not recall having worked there for a full 10-hour
day (Tr. 187). The detailed tine and attendance records subm tted
by Cedar, however, show that Pantuso worked four 10-hour days on
the I eft bench on August 22 through August 25 (BExh. 7).

Pantuso testified that he had successfully w thdrawn because
of hazardous conditions prior to Septenber 1 pursuant to article
[11(i) of the NBOWA (Tr. 219). If he had withdrawn in the past,
he undoubtedly knew what to say on Septenber 1 to make Hol br ook
aware of his claimthat he had withdrawn fromworking on the |eft
bench and therefore could not accept transportation to the |eft
bench where an i mm nent danger allegedly existed. O course, he
was actually going to be transported to the right bench
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Pant uso cl ai ned that Ransey's telling himon Septenber 1 that
he woul d be working with Wseman, instead of Browning, did not mean

to himthat he would be drilling on the right bench where
Wseman's drill was located (Tr. 146). He based the aforesaid
claimon a second unsupported assertion that Cedar "was in
violation" on the right bench too and that Wsenman's drill would
have had to be noved to the | eft bench because his and Browning's
drill was still under repair and woul d not be avail able for use
on Septenber 1 in any event (Tr. 147). If Pantuso's and
Browning's drill were still being repaired so that it could not

have been used, there was no reason for Pantuso to claimthat he
had wi t hdrawn on Septenber 1 to keep from worki ng under a

hazar dous hi ghwal | because no drilling would have been done in

any event until another drill could have been noved to the |eft
bench. That woul d have given Pantuso plenty of tine wi thin which
to make certain that no mners were required to work on the |eft
bench until the alleged i mm nent danger could have been el i m nated.

Browni ng' s Defiance of Cedar's Orders and Lack of Credibility

Pant uso and Browni ng rode back and forth to work each day in
Pantuso's Jeep (Tr. 141; 351). Therefore, they had plenty of tine
to plot howthey would interfere with Cedar's operations and do
as much or as little work as they wished (Tr. 482; 613). Cedar's
foremen testified that two drills had burned up when they
accidentally caught on fire and that after that happened, Kirk

put out a witten order stating that drilling hel pers should
remain outside the cab so that they would be in a position to
observe the drill at all tines and advise the drilling operator
of any hazards because a drilling operator was slightly injured

by the fire which suddenly occurred on one of the drills (Tr.
398; 976; 1025; RExh. 5).

Si nce Pantuso and Browni ng enjoyed each ot her's conpany,
they did not like to be separated and Browning frankly testified
that he instructed Pantuso to ignore Kirk's order and remain in
the cab with himbecause it was too dark for Pantuso to see the
wall in any event (Tr. 335). By the time they had preshifted the
drill and the preshift reports had been picked up by a forenman
there was plenty of daylight for Pantuso to keep a watchful eye
on the highwall (Tr. 900). The forenen stated that drilling
hel pers frequently did not have nmuch to do and that they liked to
remai n inside the cab which was air conditioned in the sumer and
heated in the winter. One reason that the drill helpers liked to
drive their own vehicles to the drilling bench was that it gave
thema place to sit. The result was that the forenmen found them
asleep in their vehicles at tines when they were supposed to be
observi ng
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conditions on the drilling bench and on the drill itself (Tr.
461-462; 478; 976).

I f Cedar's managenent had set out to find a pretext for
di schargi ng Pantuso sol ely because of his safety activities, it
could have made an excell ent case for discharging both himand
Br owni ng because of their admtted refusal to follow Kirk's
witten order that Pantuso remain outside of the drill's cab

One of the ways in which Pantuso tried to shed sone
credibility on his claimthat he had withdrawn fromthe |eft
bench on Septenber 1 under article Il11(i) of the NBOWA was to
have supporting witnesses testify that Hol brook was very unstable
and was likely to fly into a rage at the | east provocation and
thereby refuse to listen to what any mner nmight be saying to him
(WIllis at Tr. 67; Lane at Tr. 566-568). Billy Christian, a
| oader operator, testified that Hol brook had shouted at hi mone
day when he was conpl ai ni ng about some defects on his | oading
machi ne and that Hol brook's verbal assault caused himto renain
silent about his safety problens (Tr. 306-307).

Hol brook's defense to Christian's allegations was an
explanation to the effect that he was sinply trying to stop
Christian froma bad habit. That habit was described as foll ows:
Christian would conplain at a safety neeting that he had sone
defects in his | oadi ng machi ne. Hol brook woul d instruct a
mechanic to repair the defects. In the neantinme, Christian would
start operating the | oading machine despite its defects. Then
when the mechanic cane to nake the necessary repairs, Christian
woul d refuse to stop the |oading machi ne | ong enough for the
mechanic to repair it. Later, however, if Kirk or a safety
conmi tteeman happened to cone near Christian's |oader, he would
stop it and conpl ain about the defects in his |oader and cl ai m
that the foreman woul d not correct the defects. Hol brook gave the
nane of one of the mechanics who reported such an encounter wth
Christian (Tr. 905-906) and described a simlar incident,

i nvol ving a safety conmitteenman, which had occurred just a week
prior to the holding of the hearing before the W/ Board (Tr.
942).

Pantuso's efforts to vilify Hol brook are largely, if not
entirely, overcone by other uncontroverted testinony in the
record. For exanple, just prior to Pantuso's discharge on the
nmor ni ng of Septenber 1 Hol brook denpnstrated an unusual anount of
self control. Browning testified that when Hol brook first started
to give Pantuso a direct order to get into Tackett's vehicle for
transportation to his working site, Browning interrupted himto
remnd himthat it was only 5:58 a.m and that Hol brook coul d not
give any direct orders before working tinme which did not start
until 6:00 a.m (Tr.
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351). Hol brook admtted that Browni ng was right in naking that
observation and stated that he would give the direct order after
he had held the safety neeting (Tr. 886).

Despite the fact that Hol brook was hol ding a safety neeting
regarding the wearing of hard hats inside the portal building
away from any hazards of falling rocks, Browning interrupted him
again to note that he ought to put on a hard hat before
conducting the safety neeting (Tr. 352). Hol brook agai n agreed
that Browni ng was correct because he was one of the worst
of fenders in failing to wear a hard hat (Tr. 890). Browning
further showed acconmodati ng aspects of Hol brook's character by
testifying that Hol brook had been "nicer" to himthan any other
foreman. On one occasi on, Browning said that Hol brook had
vol unteered to guard his vehicle when he had had to | eave it
unattended at a tine when it contained sone sports equi prent
whi ch coul d have been stol en through a broken wi ndow whi ch then
existed in the vehicle. Browning also testified that Hol brook had
allowed himto drive his own vehicle to his working site when
ot her foremen had refused to allow himto do so (Tr. 360).

It is clear fromthe record, therefore, that Hol brook was
not so unstable in character that he woul d have di scharged a
m ner who was trying to explain to himthat the area where he was
bei ng sent to work was so hazardous that he was withdraw ng
hinself and all other miners fromthat area under article I11(i)
of the NBCWA

At all times in evaluating the credibility of Browning' s and
Pantuso's w thdrawal clains, one has to bear in mnd that Pantuso
was initially suspended subject to discharge sol ely because he
refused to get into the truck with Tackett for transportation to
his working site. Once Pantuso had pushed Hol brook over the edge
of forbearance and had been suspended, Pantuso and Browni ng were
forced to fabricate retrospectively a safety-rel ated
justification for Pantuso's refusal to obey Hol brook's
thrice-repeated direct order for Pantuso to get into the truck
wi th Tackett for transportation to his working site (Tr. 887). It
nmust be recalled that Browni ng was present when Pantuso all egedly
told Ranmsey on August 31 that he would have to withdraw hinself
and others fromworking on the left bench if Ransey had not
corrected all of the safety conplaints which Pantuso had pointed
out to Ransey on August 31 (Tr. 136). Since Browning was an
alternate safety commtteeman who coul d wi thdraw under article
[11(i) just as well as Pantuso, Browning had to invent a reason
for his not having wi thdrawn on Septenber 1 after Pantuso was
suspended. Browning was just as fully aware of the alleged
hazardous conditions on the | eft bench as Pantuso was (Tr. 647).
Yet, after Pantuso was di scharged, Browning
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announced to Ransey that he was going on union time in order to
assi st Pantuso in defending hinself at the neeting which Hol brook
had stated would be held at 8 a.m (Tr. 354; 672; 961).

In going on union tinme to assist Pantuso in holding his job,
Browni ng abdi cated his responsibilities as an alternate safety
committeeman by failing to find out if the other m ners who were
scheduled to work on the left bench on Septenber 1 were actually
going to that allegedly hazardous place to work (Tr. 686; 718).
If conditions on the left bench had really constituted an
i mm nent danger, as Pantuso and Browni ng cl ai med, those dangers
were not elimnated when Pantuso was suspended subject to
di scharge. The primary obligation on Browning at the nonment of
Pant uso' s suspensi on was not in defending Pantuso from bei ng
di scharged, but making sure that no other mner was forced to
work in the extrenely dangerous conditions which allegedly
existed on the left bench. O course, Pantuso did not actually
raise a withdrawal defense, except as an afterthought, to justify
his refusal to obey Hol brook's direct orders. Therefore, no
t hought was ever given to the matter of paranount inportance
whi ch was assuring that other mners would not work in an area of
i mm nent danger.

Browni ng realized that he had to contrive sone excuse to
expl ain why he had abdicated his duties as an alternate safety
committeeman. Therefore, he introduced into his direct testinony
a conversation which he and Pantuso had all egedly had on the
nmor ni ng of Septenber 1 when they were making the clainmed
prei nspection of conditions on the left bench prior to reporting
for work at the portal. According to that conversation, Pantuso
had told Browni ng that since Browning was only an alternate
safety conmitteenman, Pantuso woul d have to be the spokesman for
initiating withdrawal when the tine came for themto go fromthe
portal to their working area (Tr. 351). On cross-exani nation
Browni ng explained in detail the provisions of article Il11(i) of
the NBCOWA (Tr. 712-713) and he knew perfectly well that he had
authority to invoke the provisions of that portion of the NBCWA
Therefore, the conversation in which Pantuso explained to
Browni ng that only Pantuso could initiate a withdrawal, even if
it had occurred, was no excuse for Browning's failure to perform
the w thdrawal which he and Pantuso had all egedly decided to
i npl enent on the norning of Septenber 1. After all, Browning had
never been backward or hesitant about exercising the functions of
a safety committeeman on other occasions despite the fact that he
was only an "alternate" safety commtteeman (Tr. 329; 341; 343;
348).
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Anot her excuse raised by Browning for his failure to withdraw al
mners fromthe | eft bench after Pantuso's suspension was that he
woul d have had to call for a safety commtteeman to i nspect the
area and that woul d have necessitated his calling Pantuso who had
al ready been disqualified fromacting because of his suspension
(Tr. 704). That was a | ame excuse because there were other safety
conmitteenen present at the tine of Pantuso's suspension and one
of them could have been called. Besides, at the tine of Pantuso's
suspensi on, about 30 miners were present at the portal (Tr. 319)
and Cedar would have had to honor a bona fide withdrawal nade
under article Il11(i) of the NBCWA by goi ng through al
consul tation steps required by that article.

Anot her difficulty which Pantuso and Browni ng had to
overconme in fabricating their claimof withdrawal fromthe |eft
bench is that they agree that Ransey had advi sed Pantuso that he
woul d be working with Wsenman, not Browning, that norning (Tr.
142; 353). They claimthat they had just finished inspecting the
| eft bench and they knew that the drill Wsenman woul d be
operating was |located on the right bench, not the left bench (Tr.
353). They had not made an all eged preinspection of the right
bench and could not claimthat conditions on the right bench al so
constituted an i mm nent danger, although Pantuso did say that
Cedar was "in violation" on the right bench (Tr. 147). Therefore,
they clained that Wseman's drill would have to be noved to the
| eft bench in any event because the drill normally operated by
Browni ng on the left bench was still undergoing repairs (Tr.
146). The net effect of their contentions was that Pantuso was
still withdrawing fromthe |eft bench when he raised that as a
def ense because Pantuso knew that sooner or |ater he woul d be
working with Wseman on the |eft bench

The credibility of Browning' s testinony is eroded by sone of
the sane infirmties which destroy Pantuso's credibility.
Browni ng, for exanple, also enphasized the terrible condition of
t he access road on and before August 31, but found those
conditions did not prevent Pantuso fromdriving over the road in
t wo- wheel drive when they nmade their alleged preinspection of
Sept ember 1 because Browning was forced to concede that the
access road woul d have had to have been in relatively good shape
in order for themto have traversed it as rapidly as they clained
in order to get to the left bench, inspect it, and return to the
main road so as to arrive at the portal by 5:55 a.m (Tr. 333;
342; 635; 645).
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Browni ng al so destroyed the credibility of his account of
the events which occurred just prior to Pantuso's suspension on
Septenber 1 by recalling that Pantuso had w thdrawn outside the
portal before the safety neeting began even though Pantuso
unequi vocal ly stated that he did not withdraw until sonetine
during his conversation with Ransey after the safety neeting
started and perhaps in his alleged safety protests to Hol brook
after the safety neeting had been concluded (Tr. 143; 215; 643).
Browni ng al so could not explain how he heard part of what Pantuso
was saying to Ransey and not hear all of that conversation in
view of the vital interest he had in making sure that Ranmsey was
aware of the extreme inportance of Pantuso's withdrawal fromthe
i mm nent danger which allegedly existed on the I eft bench at that
very nonment. Browning and all w tnesses agree that the safety
meeting did not last for nore than 5 or 6 minutes (Tr. 214; 961).
During that tinme, Browning interrupted Hol brook on one occasion
talked to other mners despite Holbrook's telling all the mners
to be quiet, and had tinme to ask if there were any safety
problenms to be discussed after the neeting. H's conduct during
and after the safety neeting supports a conclusion that he was
not paying any attention to anything which Pantuso m ght have
been saying to Ransey because he was listening only to the
prepared statenent read by Hol brook and had nothing in particul ar
on his mnd about safety at the time Hol brook asked if there were
any questions and and when he hinself got up and asked if there
were any safety matters to be raised (Tr. 352-354; 660; 699).

At one point in his direct testinony, Browning inadvertently
told the truth by saying that he heard Ransey tell Pantuso that
he woul d not be going into "that" pit (Tr. 353). The context in
whi ch Browni ng used the word "that" meant the "left" pit and that
staterment, if it had been |l eft undi sturbed, would have destroyed
both his and Pantuso's claimthat Pantuso thought he woul d
eventually be going to work in the left pit despite the fact that
Ransey had advi sed himthat he would be working with Wsenman
i nstead of Browning. Browning's attorney was alert, however, and
succeeded in getting Browning to amend his testinony so as to say
that Ranmsey only told Pantuso that he woul d be working with
W seman wi t hout specifically stating that Pantuso woul d be
working in the right pit instead of the left pit.

Browning testified that no shots were set off on the |eft
bench between August 26 and the tinme when the West Virginia
i nspector cane to inspect the left pit on Septenber 6 (Tr. 345),
but the blasting | og shows that a shot was set off on the left
bench on Septenber 2 (Tr. 768; RExh. 9).
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Pant uso's and Browni ng's Abuse of Their Positions as Safety
Conmi tt eenen

Cedar's reply brief (p. 13) enphasizes the fact that Pantuso
and Browni ng abused their positions as safety conmtteenen by
reporting alleged violations which did not exist. There is
considerable nerit to the above contention. On one occasion
Pant uso requested that the Mne Safety and Heal th Adm nistration
(MSHA) of the U. S. Departnment of Labor conduct an investigation
pursuant to section 103(g) of the Act with respect to 80 all eged
viol ati ons of the mandatory health and safety standards (Tr.

181). Browning testified that he and three other safety
committeenen spent 3 days with four MSHA inspectors checking
Cedar's mne and equi pnent to determ ne whether the violations
existed (Tr. 329; CkExh. 11). Respondent's Exhibit 2 consists of
69 statenments witten by MSHA' s inspectors finding that 69 of the
80 alleged violations did not exist and the record is not clear
as to whether the remaining 11 actually existed (Tr. 858).

Pantuso's attorney tried to defend Pantuso's having reported
at least 69 violations which did not exist on the ground that
Cedar had corrected them between the time he requested the
section 103(g) inspection and the tinme when they were checked by
the four inspectors (Tr. 823-827), but he nmerely confused matters
by introduci ng Conplainant's Exhibit 17 which dealt with a
di fferent section 103(g) inspection requested by Pantuso 10 days
after he had been discharged (Tr. 865). The three all eged
viol ations discussed in Exhibit 17 were not found to exist when
t hey were checked by NMSHA

VWile it may be true that Cedar had corrected 69 of the 80
all eged violations prior to the time when the MSHA inspectors
made their exam nation of the mne, the fact remains that the 80
all eged violations resulted froma quarterly inspection which the
uni on made pursuant to the NBCWA and nornmal procedure was for
Cedar to be given 5 days within which to correct an all eged
vi ol ati on before any other action was taken (Tr. 859). It is not
clear fromthe record that Pantuso gave Cedar a period of 5 days
to correct the alleged violations before requesting that an
i nspecti on under section 103(g) of the Act be conducted. If
Pantuso did not elimnate violations corrected within 5 days
bef ore requesting the section 103(g) inspection, he certainly
wasted a lot of tinme by four MSHA inspectors in checking
nonexi stent vi ol ati ons.

On anot her occasi on, Pantuso and Browni ng deci ded that Cedar
was not correcting sone alleged violations as fast as they wanted
them corrected, so they went on union tine and
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drove around Cedar's mne to find 35 alleged violations (Tr. 828;
860) which Pantuso reported to UMM so that the West Virginia
Department of M nes could be asked to check them (Tr. 153; C Exh.
10(CQ)). The W/ Departnment of M nes found that 20 of the 35

al l eged violations did not exist (Tr. 211). Cedar was not given
any notice that the 35 alleged violations had been reported and
had no opportunity at all to correct any of themprior to the

i nspection. Therefore, at least 20 of the 35 all eged violations
did not exist at the tinme they were reported by Pantuso.

In order for Pantuso to sustain his conmplaint in this
proceedi ng, he needed to prove, anong other things, that he was
engaged in a protected activity at the tinme of his suspension
subj ect to discharge. He failed to prove that he was engaged in
any protected activity when he refused to obey Hol brook's direct
orders or when he threatened to knock Kirk's nose off. Reporting
nonexi stent violations to MSHA and the W Departnment of Mnes did
not help to prove engagenent in a protected activity at the tine
Pant uso was suspended subject to discharge.

The Question of Ransey's Credibility

The arbitrator referred to Ransey's having been unsure at
the arbitration hearing as to whether Pantuso ever said anything
about withdrawing fromthe |left bench on August 31, the day
bef ore he was discharged (Arb.Dec. or CeExh. 2, pp. 5 & 15).
Ransey stated that he had not given any thought to the matter at
the tine he was first asked that question because he did not
understand why a withdrawal statenment on the previous day was in
any way related to Pantuso's refusal on Septenber 1 to obey
Hol brook's direct orders to get in the truck with Tackett for
transportation to a conpletely different working site on the
right bench (Tr. 434). Ransey said that after he had given the
matter some thought, he decided that Pantuso did say sonething on
August 31 about the fact that he could withdraw fromthe |eft
bench (Tr. 427-428; 481; 490-494).

It has been ny experience that the nost credi ble wtnesses
are sonetimes uncertain about statenents which may have been
made, but which they did not consider to be significant at the
time they were said. The nere fact that Ransey was willing to
anend his testinmony to say that Pantuso may have nenti oned on
August 31 that he could withdraw shows the effort of a witness to
be fair and truthful and does not indicate that he was trying to
m srepresent the actual facts. Ransey was al so unsure about the
dates on which certain other events occurred. For exanple, he
could not be certain when the |ast shot on the | eft bench was
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fired until his counsel referred to the blasting log (Tr. 452).
Ransey was al so easily confused by counsel. At one point, he was
per suaded by Pantuso's counsel to concede that he may have gone
to the 24/ 48-hour neeting, although he first stated that he was
not present (Tr. 447). Ransey did not attend the 8:45 a.m
nmeeting held on Septenmber 1, 1983 (Tr. 935), and coul d have had
the two neetings confused. As hereinafter pointed out, the two
nmeeti ngs were even confused by Cedar's counsel when Cedar's reply
brief was witten.

Ransey prepared a statenent about the events of August 30,
31, and Septenber 1, prior to the hearing held before the W
Board. That statenment was received in evidence by the Board (Tr.
437) and it does not refer to any statenent by Pantuso on August
31 that he could withdraw and that is a further indication that
Ransey did not consider the statenent, if made, to be anything
nore than a part of Pantuso's and Browning' s having rai sed
dubi ous safety conplaints to retaliate for Kirk's having issued
the witten directive on August 24 that drilling hel pers were
thereafter to remain outside the cabs on the drills in order to
observe any safety hazards which m ght develop (Tr. 427).

As conpared with Ransey's uncertainty about when some events
actual | y happened, Pantuso had menorized every detail of what
happened on August 30, 31, and Septenber 1 to such an extent that
he even corrected Cedar's counsel when he nade a mistake as to a
date in his question (Tr. 168). The ability of a witness to be
certain about every small detail is nore likely to indicate
fabrication than is the inability of a witness to recall with
certainty whether a specific statement was ever made. After all
bot h Pantuso and Browni ng conceded that if Ransey ever heard
Pant uso say anything on August 31 about w thdraw ng, he made no
reply to indicate that he had heard the remark (Tr. 137;
342-343). It is, therefore, not surprising that Ransey had
difficulty in recalling whether anything about w thdraw ng was
ever said by Pantuso on August 31.

The Argunents Advanced in Pantuso's Initial Brief Mist Be
Rej ected for H's Failure To Analyze the Record Correctly

Pantuso's initial brief is 31 pages long. The brief relies
primarily on Pantuso's and Browning's testinony as the source of
its statement of the facts. Since | have already shown in this
deci sion that Pantuso's and Browning's |lack of credibility makes
it inmpossible to accept their testinony, Pantuso's brief is
necessarily erroneous in the allegations which are set forth as
facts on pages 1 through 13. Sone of the erroneous statenents are
di scussed bel ow
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On page 2, the brief purports to cite WIlis and Browni ng as
Wi t nesses, but transcript pages 38 and 284 cited on that page,
refer to testinony given by Bess and W/ | nspector Brown, not
Br owni ng, who was Pantuso's buddy and the only w tness who
supported his claimof having withdrawn at the tinme of his
suspensi on and di scharge. The first part of Pantuso's brief tries
to show that the | eft bench where Pantuso was worki ng from August
22 up to his discharge was an extrenely hazardous place to work,
but that claimwas thoroughly discredited by nearly all the
wi t nesses, including the two W inspectors, as | have shown in
the 21 findings of fact which are set forth on pages 6 through 16
of this decision.

Pant uso exaggerated the conditions which he di scussed
t hroughout his testinony. For exanple, on page 2 of his brief he
tries to show that DeWese called his attention to the fact that
the highwall on the left bench was falling in. Al that DeWese
actually told himwas that he had seen a crack in the sloping
enbanknment above the 15-foot highwall which then existed and that
Pant uso shoul d keep an eye on the highwall while working on the
| eft bench. Pantuso had not even seen the crack until it was
poi nted out to himby DeWese and the only reason DeWWese saw it
was that he was operating a dozer within 2 or 3 feet of the
15-foot highwall and his tractor was high enough to nake his eyes
about even with the top of the highwall so that he coul d observe
the crack in the enmbanknment at a point which was about 10 feet
above the highwall. The only material which had fallen fromthe
hi ghwal | was com ng fromthe sl opi ng enbanknment above the
hi ghwal | and there was such a small ampunt of material that it
only took DeWeese 25 to 30 minutes to clean off the bench so that

initial drilling could be started on the |left bench (Tr.
324-325). At no time while Pantuso worked on the [ eft bench was
there ever a crack in the highwall itself. Al of the cracks and

cl aimed hazards in the highwall were in old spoil which had been
made above the highwall as a result of prior mning (Tr. 741,
749; RExhs. 6 & 7).

On page 3 of Pantuso's brief, he cites Ransey's testinmony to
support a claimthat the drill was noving in the direction of the
area where the crack nmentioned by DeWeese existed, but the
testinmony cited is on page 393 and exam nation of that testinony
shows that Ranmsey was confused by having been shown sonme pictures
made on Septenber 12 to show what sequence of drilling existed on
August 20. Between August 20 and Septenber 12, two different
shots had been set off on the Ieft bench and the |evel of the
bench had been | owered about 25 feet by having two dozer operators
push away all the |oose earth resulting fromthose shots. The
direction of drilling discussed by counsel at pages 393 to
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395 is inpossible to determ ne because the Chairman of the W
Board and counsel for the parties discuss exhibits in terns, such
as "here", which are not subject to clear interpretation by
anyone who was not present in the hearing roomat that tinme.

The phot ographs which are a part of this record were al
made on Septenber 12 which was 11 days after Pantuso's di scharge
and after the dozer operators had | owered the | evel of the bench
by 25 feet. As | stated at the outset of this decision (p. 3
above), the pictures are conpletely void of interpretation
because of their poor reproduction and I have not based any
findings of fact on what may or may not be determ nable fromthe
originals of those pictures. Even the original photographs were
criticized by the witnesses as being of poor quality (Tr. 277;
772; 1036).

On page 4 of Pantuso's brief, he concentrates on show ng
that Hol brook is a person given to rages who will not listen to
peopl e when they try to talk to him | have already dealt with
that claimin the preceding part of this decision (pp. 25-26) and
it should not be given any credence as the incident involving
Billy Christian is presented in a greatly biased nanner.

Pantuso's brief (p. 5) primarily deals with an exagger at ed
description of the terrible condition of the access road | eading
to the left bench. I have already shown in this decision (pp. 19
and 28) that both Pantuso's and Browning's description of the
access road nust be conpletely rejected because of their clainms
that it could be traveled easily and speedily on Septenber 1, but
was al nost i npassable the day before, despite the fact that no
wor k had been done on it between 2 p.m on August 31 and 5:40
a.m on Septenber 1.

On page 6 of his brief, Pantuso repeats how serious
conditions on the left bench were as of August 30, but what he
fails to make clear is that he had already done all the drilling
in the area where dirt fromthe enbankment occasionally fell on
the I eft bench and that those holes, including the so-called
"dumy"” hol es, had been shot on August 26 (Finding No. 21, RExh.
9). Therefore, on August 30 Pantuso was in no danger whatsoever
from anyt hi ng unusual and all his discussion of the terrible
condi tions which existed on August 30 are sinply exaggerations
made to support his claimof wthdrawal on Septenber 1 when he
was di schar ged

Pantuso's brief (p. 7) nakes the astonishing claimthat
managenent was di scrim nating agai nst himby suddenly on



~2167

August 31 telling himthat in the future he would be expected to
report for work on tinme instead of coming in late as he admtted
had been his practice. As | have previously explained (Finding
Nos. 9 and 10), it had been called to the attention of Kirk that
some mners, including Pantuso and Browning, were regularly
reporting late for work and Kirk had instructed the forenmen to
start enforcing the requirenent that mners report to work on
time.

Pantuso's brief (p. 8) cites Browning' s testinony at page
568, but the w tness who was testifying on page 568 was Lane.
Lane was not discussing the subject attributed to Browning on
t hat page, but on page 559 Lane does say that Pantuso clained a
need for having his own means of transportation. Neverthel ess,
Lane did not think that was a sufficient reason to refuse to obey
a direct order by Tackett that he and Browning get into Tackett's
Cedar - owned vehicle for transportation to their working site.
That is the reason that Lane advi sed Pantuso to ride with Tackett
and file a discrimnation grievance.

Pantuso's brief (p. 8) continues with an exagger at ed
description of the hazardous conditions which allegedly existed
on August 31, but | have shown on pages 20 and 22 of this
deci sion that those clainms are not supported by the preponderance
of the evidence.

Pantuso's brief (p. 10) incorrectly states that when Pantuso
arrived at Kirk's office for the 8 a.m neeting held on Septenber
1 that Pantuso tried to explain to Hol brook at that tine that his
suspensi on was safety-related. Pantuso cites transcript page 887
in support of that claim but on that page Hol brook was
di scussi ng events which occurred at the portal just a few mnutes
after Hol brook had told Pantuso that he was suspended subject to
di scharge pending a further determ nation at a neeting in Kirk's
of fice which was to be held at 8 a.m Pantuso was given ful
opportunity to advance his clains of safety at the neeting which
was postponed until Kincaid, a UMM inspector, could travel to
Kirk's office to attend the neeting (Tr. 247).

Pantuso's brief (p. 11) cites Lane's testinony at transcript
page 887, but Hol brook was testifying on that page of the
transcript. The testinmony whi ch Pantuso apparently intended to
cite appears on page 565 of the transcript. Al so on page 11 of
his brief, Pantuso clains that Ransey di scussed a conversation at
t he 24/ 48-hour neeting, but Ransey did not think that he was present
for the 24/ 48-hour neeting and the di scussi on about whether any area
on the left bench should be bl ocked off occurred before the 24/48-hour
meeting. Additionally, Pantuso incorrectly states on page 11 that the
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"shooter"” of explosives, Paul Harold, expressed to Ransey a
belief that the Il eft bench was unsafe. Ransey's exact testinony
on page 448 with respect to Paul Harold is as follows: "H s
opinion that the drill bench wasn't unsafe" (Tr. 448).

Pantuso's brief (p. 12) inproperly relies upon the testinony
of W/ Inspector Wseman to support his claimthat conditions on
the I eft bench constituted an i mm nent danger on Septenber 1, the
day of Pantuso's discharge. As | have previously explained in
Fi ndi ng Nos. 19 and 20, Wsenan inspected the |eft bench on
Septenber 6 and found no violation of any safety standard, nuch
| ess the inm nent danger whi ch Pantuso all eges existed. On
Septenber 6 Wseman did not even go on the left bench to make his
exam nation (Tr. 521). He stated unequivocally that the two dozer
operators who were working on the left bench were not exposed to
any i mm nent danger even though they were working in the precise
area where Pantuso cl ainmed conditions were hazardous. Wile
Wseman did say that he woul d have i ssued an inmm nent-danger

order if a drill had been working on the left bench, he never did
explain why it was safe for the dozer operators to work there in
perfect safety but would have been unsafe for drilling to be done

in the same place (Tr. 522).

It is also incorrect for Pantuso to rely upon Wsenman's
i ssuance of an imm nent-danger order on Septenber 12 to support
his claimthat an inmm nent danger existed on Septenber 1 because
t he i mm nent - danger order was issued sol ely because Tackett had
failed to erect danger signs near the place where materials
occasionally fell fromthe enbanknent above the hi ghwall which
was then 40 feet high, but which was only 15 feet high on
Septenber 1. As | have already explained in Finding Nos. 19
t hrough 21, circunstances on the left bench had changed
consi derably between Pantuso's di scharge on Septenber 1 and the
i ssuance of the imm nent-danger order on Septenber 12. Moreover,

W seman did not stop the drilling operator fromcontinuing to
wor k because Tackett had instructed himto stay outside the area
of inm nent danger. Consequently, even if Pantuso had still been

wor king on the left bench on Septenber 12, he would not have had
to stop working because of the issuance of the inm nent-danger
order. Therefore, it is a conplete distortion of the facts in
this case for Pantuso to argue that conditions on the |left bench
on Septenber 1 constituted an imm nent danger

Pantuso's brief (pp. 15-18) endeavors to establish the fact
t hat Pantuso had refused to obey Hol brook's order because of his
concerns related to safety, but the argunents are based on the
facts erroneously stated in the first part of the brief. Since
have shown that conditions on the
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| eft bench did not constitute an inmm nent danger or even expose
himto any unusual hazard, as clainmed by Pantuso, his argunent
that his discharge was notivated by his safety activities nust be
rej ected.

Pantuso's brief (p. 19) cites the Dunmre and Estle case
which | referred to on page 17 of this decision. Pantuso cl ains
that he communi cated his concerns about the safety of the |eft
bench to Ranmsey and Hol brook at the time of his suspension, but
as | have shown on pages 17 to 24 of this decision, that claim
has not been proven. It is true that Pantuso raised a
safety-rel ated defense at the neeting scheduled to be held at 8
a.m Raising the defense within 2 hours after the suspension
woul d probably satisfy the criteria expressed by the Conm ssion
in the Dunmire and Estle case, but the Comm ssion also held that
the refusal to work in a dangerous place should be based upon a
reasonabl e belief that the hazard actually existed. The
preponder ance of the evidence, however, shows that the alleged
hazardous conditions did not exist and Pantuso and Browni ng coul d
not really have had a good-faith belief that the |eft bench was
so dangerous that they could not work there. Mreover, as | have
noted on pages 24, 28, and 29 of this decision, Pantuso had been
ordered to go to the right bench to work with Wsemnman, instead of
Browni ng whose drill was on the left bench. Pantuso did not even
all ege that conditions on the right bench were so hazardous that
he had wi thdrawn fromworking on the right bench. He did allege
that Cedar was in violation on the right bench, but the only
specific claimhe made as to the right bench was |ack of a Iight
plant (Tr. 147). As | have already shown on page 20 above, by the
time the drill operators had finished their preshift exam nations
and the preshift reports had been picked up by a foreman, there
was enough daylight to enable the mners to observe the condition
of the highwall. He also clainmed that Wseman's drill woul d have
to be noved to the Ieft bench, but that was based on a
supposi ti on whi ch was never proven.

Pantuso's brief (pp. 20-25) is devoted to an argunent
showi ng that Cedar's defense in this proceeding is only
pretextual and cannot be considered as a show ng that Pantuso
woul d have been di scharged for his unprotected activity al one
even if one were to concede that he proved that his di scharge was
notivated in any way by his protected activities. In this proceeding,
it is Pantuso who has raised the issue of safety as a pretext to
support his claimthat he was engaged in a protected activity at the
time of his discharge. As | have noted in Finding No. 6 of this
deci sion, Pantuso had filed a grievance on behalf of hinself and
ot hers seeking danages if their vehicles becanme damaged by
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driving over Cedar's roads. Pantuso al so sought to have Cedar
supply himwith a rental car if his Jeep had to be repaired.
Therefore, Cedar had a justifiable reason for ordering Pantuso to
get into a Cedar-owned vehicle for transportation to his working
site. The fact that no other m ner had been ordered to accept
transportation in a conpany-owned vehicle is inmmterial because
Pantuso is the one who had nmade an issue of being reinbursed for
any damages which his Jeep might incur from being driven over
Cedar's roads. Managenent gave a justifiable reason for insisting
on transporting Pantuso to his working site any tinme the road was
consi dered to be rough enough for Pantuso's Jeep to becone
damaged. Cedar should not be continually exposed to having to
defend itself against grievances filed by Pantuso to coll ect
paynment for any damages that mght incur as a result of his
driving his owmn Jeep to his working site when it could avoid that
sort of grievance sinply by transporting himin a conpany-owned
vehi cl e.

VWile | have shown on pages 19 and 28 above that Pantuso
contradicted hinmself by saying the access road was very rough and
muddy up to Septenber 1, but was in fine shape on that day
because of his unsupported claimthat he gave the left bench a
prelimnary inspection before reporting for work at the portal
Cedar's forenen consistently agreed throughout the hearing that
the access road was nmuddy and rutted and that there was a
possibility that Pantuso's Jeep could receive sonme damage by
bei ng driven over the access road (Tr. 420; 896; 952).

Pantuso's brief (p. 24) attenpts to defend his threat to
knock Kirk's nose off as being a justifiable act because his
threat was provoked by Kirk's having shaken his finger at Pantuso
when Pantuso clainmed that the neeting about his suspension
subj ect to di scharge would not have been necessary if Kirk had
paid attention to Pantuso's safety conplaints. Kirk had conme out
of his office to advise the nmners that the nmeeting schedul ed for
8 a.m would be delayed. Kirk testified that he answered a nunber
of questions before he threatened to have Pantuso renoved from
the property if he heard any nore outbursts fromhim The neeting
was being held to give Pantuso an opportunity to explain his
conduct and Pantuso should have been willing to wait a reasonable
period of time for additional personnel to travel to the neeting
site. After all, part of the delay was necessary so that the UMM
i nspector called by Lane, a m ne commtteeman, could be given
time to get to Kirk's office.

Pantuso tried to mnimze his threat to knock Kirk's nose
of f by claimng that he made the statenent to Browning,
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rather than to Kirk. Browning's testinmony fails to support
Pantuso's claimthat his action did not constitute an assault
because Browning testified that "Bill Lane, Frank MCartney, and
a coupl e of other guys grabbed Fred [Pantuso] and noved hi m back
and | stepped in between thent (Tr. 355). If Pantuso's conduct
had not been extrenely aggressive, there would not have been a
need for four mners to restrain himwhile another mner stepped
bet ween him and Kirk. Pantuso, on a prior occasion, had been
suspended for 5 days when he becanme involved in a fight with
anot her mner (Tr. 915; 1005; 1010). On that occasion, Pantuso
clained that the other m ner was the aggressor (Tr. 151), but the
other mner was the one who had to go to the office and have

bl ood washed fromhis face (Tr. 917).

Therefore, | must reject Pantuso's argunents to the effect
that he satisfied the criteria of the Dunmre and Estle case by
proving that he had a bona fide belief that he was being ordered
to work under hazardous conditions. | also believe that Cedar's
evi dence satisfies the test of show ng that Pantuso woul d have
been di scharged for his unprotected activities alone even if it
had been proven, which was not the case, that Pantuso's discharge
was notivated in any part by his protected activities.

The | ast portion of Pantuso's brief (pp. 26-31) is devoted
to a discussion of the additional interest which is due on the
back pay for which Cedar has al ready rei nbursed Pantuso pursuant
to an order of the W Board. It is unnecessary for nme to consider
any "relief" issues in view of the fact that ny decision fails to
find that a violation of section 105(c)(1) of the Act has been
proven.

The Argunents Advanced in Cedar's Initial Brief Are Based on a
Predom nantly Correct Analysis of the Evidence and Shoul d Be
Accept ed

There are few factual errors in Cedar's initial brief. There
is one on page 5 which is probably a typographical error, but it
shoul d be noted lest it be msleading. On that page, Cedar
i nadvertently stated that Pantuso arrived at the portal at 6:55
a.m on Septenber 1, 1983, the day of his discharge. As | have
noted many times before (e.g. Finding No. 14), his arrival tine
was 5:55 a.m

Cedar's initial brief (pp. 10-11) refers to the hol ding of
t he 24/ 48-hour neeting provided for under the NBCWA as havi ng
been held on Septenber 1, 1983. That is incorrect as w tness Bess
stated that the 24/48-hour neeting was held at 2:25 p.m on
Septenber 2, 1983 (Tr. 54) and Cedar's counsel pointed out at the
hearing that the 24/48-
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hour neeting was held on Septenmber 2, 1983 (Tr. 448). Al so the
arbitrator stated on page 2 of his decision that the 24/48-hour
nmeeti ng was held on Septenber 2, 1983, and on page 6 of his

deci sion, he noted that Cedar held an investigative nmeeting on
the nmorning of Septenmber 1, 1983 (CkExh. 2, pp. 2 & 6). Deens
expl ained the difference in the two types of meetings (Tr. 1013;
1016) .

Cedar's initial and reply briefs are both witten with skil
and attention to detail, but it al nost appears as if two
different attorneys may have witten themon behalf of M. Price
because on page 12 of Cedar's initial brief, Cedar enters into a
| engt hy discussion in which it is willing to assune, arguendo,
that Pantuso's di scharge was notivated, in part, by his having
engaged in protected activity, but in Cedar's reply brief, Cedar
appropriately argues that Pantuso failed to prove that his
di scharge for refusal to obey Hol brook's order and for his threat
to knock Kirk's nose off was in any way notivated by a protected
activity.

Pages 24 to 30 of Cedar's initial brief are devoted to
arguing "relief" issues and assessnment of a civil penalty.
I nasmuch as ny deci sion denies Pantuso's conplaint, it is
unnecessary for me to discuss that portion of Cedar's brief.

Pantuso's Reply Brief Correctly Argues Two Legal Points

Pantuso's reply brief fails even to discuss the many
weaknesses in his presentation which were pointed out in Cedar's
initial brief. The 5-page reply brief does, however, correctly
deal with two | egal issues which were advanced in Cedar's initial
brief. Pages 1 through 3 of the reply brief correctly state that
the Conmi ssion and its judges are not bound by an arbitrator's
findings. Pantuso properly notes that the Conmm ssion held in its
Pasul a decision, cited on page 5 above, that a judge should give
the arbitrator's decision weight if there is congruence between
the issues raised under the Act and those raised under the NBCWA

| believe that nmy decision in this proceeding gives the
arbitrator's decision as nuch weight as it is entitled to receive
when the vast difference between the record which was before the
arbitrator is conpared with the record which is before nme. The
record before the arbitrator was never transcribed and he erased
the tapes before Cedar's counsel could obtain themfor the
pur pose of having themtranscribed (Tr. 1092). Therefore, the
only way | can evaluate the evidence which was before the
arbitrator is to assune that his decision discusses the prinmary
points raised by the w tnesses.
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The nost obvi ous difference between the record before the
arbitrator and the one before ne is that the 1,116 pages of
transcript which conprise the testinony before me resulted from9
days (FOOTNOTE. 4) of hearing, whereas only 1 day of hearing was held
before the arbitrator (CExh. 2, p. 3). Wthout attenpting to
cover all the differences between the record before the
arbitrator and the record before ne, the follow ng points cone
readily to mnd:

Pant uso and Browni ng apparently did not claimbefore the
arbitrator that they had gone to the left bench on the norning of
Septenber 1, 1983, to nake a preinspection of the conditions on
the left bench.

Pant uso does not appear to have cl ained before the
arbitrator that he tried to tell Hol brook that he had w t hdrawn
because of the hazardous conditions which existed on the |eft
bench.

Pantuso adnmitted in the hearing before the arbitrator that
he had not given Ransey any reason for claimng that he was
wi t hdrawi ng and the arbitrator held that Pantuso coul d not
sustain a case of withdrawing under article Il11(i) of the NBCWA
on the basis of alleged hazards which had only been conmuni cat ed
on a previous day.

No WV i nspector seens to have testified in the hearing
before the arbitrator, but he still relied upon orders introduced
at his hearing or on statements by wi tnesses pertaining to
actions taken by a W/ inspector. Nevertheless, the arbitrator
found that a W/ inspector believed that an inmm nent danger existed
on the left bench on Septenber 6 and that he failed to i ssue an
i mm nent - danger order on that day because Kirk had told himno one
was working on the left bench. In this case, however, a W inspector
testified that he observed two dozer operators working on the left
bench on Septenber 6 and that they were not exposed to an i mr nent
danger even though they were working in the area of the so-called
slip which Pantuso clainmed to be very hazardous. Al so
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in this case, the W inspector stated that his order of

wi t hdrawal issued Septenber 12 did not apply to the area where
the drill was being operated on that day. Furthernore, there was
extensi ve evidence in this case showi ng beyond any doubt that
conditions on Septenber 12 had changed greatly fromthe way they
were on Septenber 1. Consequently, what m ght have been held to
be an i nm nent danger on Septenber 12 did not even exist on

Sept enber 1 when Pantuso was di scharged (Fi nding Nos. 19-21
above) .

The arbitrator does not appear to have had before himthe
ext ensi ve evidence which exists in the record before nme show ng
that Pantuso had a proclivity for reporting nonexistent
violations to both MSHA and the W/ Departnment of M nes (Pages
30- 31 above).

The arbitrator did not have the extensive evidence which
exists in this case showi ng that Pantuso's allegations about
havi ng no neans of conmuni cation or nearby toilet facilities were
wi t hout actual factual support (Finding No. 12 and pages 21-23
above) .

There was apparently no evidence before the arbitrator
showi ng that Pantuso and Browni ng had refused to follow Kirk's

witten directive that helpers to the drill operators should
remain outside the cab of the drill so as to be able to keep an
eye on the drill and surrounding area to nmake sure that no

hazardous conditi ons were devel opi ng which m ght threaten the
safety of the drill operators.

There was apparently no evidence in the arbitration case
showi ng that Pantuso's primary reason for refusing to ride with
Tackett was his determination to drive his own Jeep to the
working site despite the fact that he had filed a grievance
seeking to be rei nbursed for any damages which his Jeep m ght
incur as a result of driving it to his working site. H's
gri evance al so sought to have Cedar provide himwith a rental car
to drive to work while his Jeep was being repaired (Tr. 161).

The arbitrator apparently did not have evidence before him
showi ng that Pantuso had been told by Ransey that Pantuso woul d
be working with Wsenman, instead of Browning, which neant that
Pant uso woul d not be working on the |eft bench in any event.

VWiile the arbitrator nentioned several tines in his decision
that there was conflicting evidence, he did not try to reconcile
the conflicting evidence and nmade his findings on the basis of
evi dence as to which there was no conflict. Despite the
l[imtations which that placed on his
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findings, he held that Cedar had carried its burden of proving
that Pantuso committed the offenses of thrice refusing a direct
order and did threaten to strike a supervisor. Wile he held that
t hose offenses were sufficient cause to nerit discharge, he said
that he thought the of fenses were associated with enough safety
concerns to justify a 90-day suspension instead of discharge.

If the arbitrator had had the extensive evidence before him
whi ch has been presented in the record before nme, it is highly
likely that he woul d have uphel d the discharge as justified
because he placed nore wei ght on sonme sort of evidence concerning
a W/ inspector's actions than woul d have been warranted i f he had
had the testinony of the two W/ i nspectors who testified in this
pr oceedi ng.

In Pantuso's reply brief (pp. 3-4), he correctly argues that
a conpl ai nant has a right under the Act and its |egislative
history to refuse to work in an area which confronts himwth a
threat to his health and safety and that he does not have to show
in a proceedi ng under section 105(c)(2) of the Act that he would
be exposed to the inmm nent danger which is required to permt a
mner to withdraw hinself and others under article I11(i) of the
NBCWA. OF course, as | have shown in ny decision, Pantuso did not
prove that he woul d be exposed to any hazards beyond those
normally incurred in working in a surface coal mne if he had
obeyed Hol brook's order and had ridden with Tackett to the right
bench to work with Wsenan. Mreover, neither Pantuso nor
Br owni ng showed, after Hol brook had suspended Pantuso subject to
di scharge, the slightest concern on Septenber 1 about the fact
that other mners were scheduled to go to work on the |left bench
where the alleged i mm nent danger still existed (Pages 26-28
above) .

The Argunents in Cedar's Reply Brief Are Supported by the Record

Pages 1 through 12 of Cedar's reply brief are devoted to
showi ng that Pantuso's initial brief contains many factual errors
as well as a failure to consider all the evidence, rather than
just the portions which support the argunments which Pantuso nmakes
inhisinitial brief. I find that Cedar's analysis of the factua
aspects of Pantuso's initial brief is correct and Cedar's
comment s augnent ny finding on pages 32-39 above that the
argunents in Pantuso's initial brief should be rejected for his
failure to nake a correct analysis of all the evidence.

The only factual error | detected in Cedar's reply brief
(pp.- 10-11; 17) is the same one | noted in Cedar's initial brief,
that is, the failure to realize that the
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24/ 48- hour neeting pertaining to Pantuso's suspension subject to
di scharge occurred on Septenber 2 rather than Septenber 1 when
Cedar's own investigative nmeeting was held (Tr. 54; 448; 1013;
1016) .

Summary

The 21 findings of fact on pages 6 through 16 above are
based on all of the credible evidence introduced by the parties.
They show that Pantuso failed to prove that a violation of
section 105(c) (1) occurred when Pantuso was di scharged on
Septenber 1, 1983. When Pantuso refused to obey Hol brook's
thrice-repeated direct order to get into the Cedar-owned vehicle
wi th Tackett for transportation to the right bench, he failed to
rai se any claimthat he was refusing the direct order because he
had wi thdrawn fromworking on the I eft bench under article I11(i)
of the NBCWA. Even if it had been proven that sone unusual hazard
exi sted on the left bench, Pantuso had not been asked to go to
work on the left bench and the convol uted reasoni ng used by
Pantuso to claimthat he would eventually have ended up worKking
on the left bench because his and Browning's drill was stil
being repaired is not supported by the preponderance of the
evi dence. If one uses Pantuso's argunent that he woul d eventually
have been working with Wseman on the |eft bench, that alleged
hazardous eventuality would not have occurred until Wseman's
drill could have been noved fromthe right to the left bench
That woul d have given Pantuso anple tinme within which to have
i nvoked the provisions of article Il1l1(i) of the NBCWA and for the
uni on and Cedar's nmanagenent to have engaged in all the
conferences required before a withdrawal can be carried out under
that article.

The preponderance of the evidence, however, shows that no
hazards existed on the |eft bench which woul d have been adequate
to justify refusal to obey an order which would, at nost, under
Pant uso' s argunent, have sonetine during the day have placed him
on the left bench. He had already testified that on the norning
of Septenber 1, the road was easily subject to travel by a
vehi cl e having only two-wheel drive. Browning' s sunmoni ng of
Ransey to transport himto the toilet on August 31 showed that it
was easy to obtain transportation off the bench in case of
energency or to find a nmeans of comunicating with the forenen in

case of an energency. Even if the repairs on Browning's drill had
been conpleted at sonetinme during the shift on Septenber 1, the
drill would not have been operated under the area where rocks and

dirt sonetines fell fromthe enbanknent above the 15-foot

hi ghwal | whi ch then existed. According to the testinony of the W
i nspectors, the imm nent-danger order issued on Septenber 12
pertained only to Cedar's failure to



~2177

erect danger signs and not because a drill was bei ng operated
outside the area of the designated i mm nent danger. On Septenber
12 the highwall had been increased to a height of 40 feet which
made the falling of any rocks rmuch nore hazardous than they would
have been on Septenber 1 when the height of the wall was only 15
feet.

The preponderance of the evidence, therefore, does not
support Pantuso's claimthat he had a reasonabl e basis, under the
Conmi ssion's Dunmire and Estle decision, to warrant a refusal to
obey Hol brook's order that Pantuso get in the truck with Tackett
for transportation to the right bench where no hazards had been
al | eged on August 31 or Septenber 1. Even if Pantuso had been
ordered to go to the left bench, the conditions there were not
hazardous enough to justify a refusal to ride to the left bench
Final ly, Pantuso did not have any safety-rel ated excuse for
threatening to knock Kirk's nose off just prior to the
i nvestigative neeting held at 8:45 a.m on Septenber 1, 1983.

The real pretext in this proceeding is Pantuso's clai mthat
his refusal to obey Hol brook's order was notivated by
safety-rel ated considerations. A pretextual claimthat a
conpl ai nant was engaged in a protected activity is no nore
entitled to be upheld than an operator's pretextual claimfor
havi ng di scharged a mner. | find that Pantuso failed to prove
that he was engaged in a protected activity when he was
di scharged for refusing three direct orders and for having
threatened to strike a supervisor

VWHEREFORE, it is ordered:

For the reasons hereinbefore given, Pantuso's discrimnnation
conplaint filed on April 26, 1984, in Docket No. WEVA 84-193-D
is dismissed for failure to prove that a violation of section
105(c) (1) of the Federal Mne Safety and Health Act of 1977
occurred.

Richard C. Steffey
Admi ni strative Law Judge

FOOTNOTES START HERE: -

~Foot not e_one

11 have used the term "counsel" above, instead of the
customary term "appearances”, because | am deciding this case on
the basis of a record which resulted from9 days of hearing
before the West Virginia Coal Mne Safety Board of Appeals. M.
Rooney did not appear before that Board and no hearing has been
hel d before ne. An attorney named Roger D. Forman appeared before
the W/ Board on behalf of M. Pantuso. M. Price appeared before
the W/ Board on behal f of Cedar Coal Conpany and he al so
represents Cedar in this case. M. Forman is not involved in
representing M. Pantuso in this proceedi ng.



~Foot note_two

2 They are actually marked as "Petitioner's" exhibits, but I
amreferring to themas "Conpl ai nant's" exhibits in order to be
consistent with the term nol ogy used in our proceedings.

~Footnote_t hree

3 "(1) No Enployee will be required to work under conditions
he has reasonabl e grounds to believe to be abnormally and
i medi at el y dangerous to hinself beyond the normal hazards
i nherent in the operation which could reasonably be expected to
cause death or serious physical harm before such condition or
practice can be abated. Wien an Enpl oyee in good faith believes
that he is being required to work under such conditions he shal
i mediately notify his supervisor of such belief and the specific
conditions he believes exist. Unless there is a dispute between
t he Enpl oyee and nmanagenent as to the exi stence of such
condition, steps shall be taken immediately to correct or prevent
exposure to such condition utilizing all necessary Enpl oyees,
i ncluding the involved Enpl oyee." [Paragraphs 2 through 5 of
article Il1(i) provide detailed procedures to be foll owed when
there is a disagreenent as to whether an imm nent danger exists.]

~Foot not e_f our

4 Pantuso's brief (p. 13) fails to show that the |ast day of
heari ng was held on Decenber 2, 1983. Cedar's reply brief (p. 20)
refers to the hearing as having |lasted 12 days, but | have
summari zed each and every day of the hearing and the total nunber
of hearing days is 9. If 12 days of hearing were held before the
W/ Board, 3 of those days of hearing were not transcribed. Since
no one cites a transcript page which is higher than 1,116, | am
confident that the transcript nailed to ne constitutes the entire
record on which the parties rely.



