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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. SE 84-79
PETI TI ONER A.C. No. 01-00758-03601
V. No. 3 M ne

JI M WALTER RESOURCES, | NC.,
RESPONDENT

DECI SI ON

Appear ances: George D. Palnmer, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, Birm ngham Al abana,
for Petitioner;
R Stanley Mrrow, Esq., and Harold D. Rice, Esq.,
Bi rm ngham Al abama, for Respondent.

Bef or e: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks a civil penalty for the all eged
violation of 30 CF. R [75.1403-8(d) for which a citation was
i ssued on April 4, 1984. Term nation was required by 8:00 a.m,
April 6, 1984. The citation referred back to a notice to provide
saf eguards issued July 27, 1976. Respondent contends that the
saf eguard notice did not establish a nandatory safety standard,
the violation of which could support the assessnment of a civil
penal ty.

Pursuant to notice the case was called for hearing in
Bi r M ngham Al abama on Cctober 22, 1985. Luther MAnally and T.J.
Ingramtestified on behalf of Petitioner. Respondent did not call
any witnesses. Both parties have filed post-hearing briefs.

I have considered the entire record and the contenti ons of
the parties and nmake the foll owi ng deci sion.

FI NDI NGS OF FACT

Respondent is the owner and operator of an underground nine
in Jefferson County, Al abama, known as the No. 3 M ne.
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The operator is of "mediunt size, and has an average history of
prior violations.

On July 27, 1976, Federal M ne Inspector T.J. Ingramissued
a Notice to Provide Saf eguards based on an inspection conducted
the sane day. The notice stated that "the authorized
representative of the Secretary . . . directs you to provide
the foll owi ng specific safeguards--adequate cl earance and signs at
necessary points, clearance side free of material." The notice
went on to provide as follows:

Speci fic Recommended Saf eguards:

Several |ocations along the track haul ageways that were
used for travel had clearance |ess than 24 inches.

Ref use, | oose rock and supplies obstructed the
avai | abl e cl earance in the provided wal kways. Signs
were not provided in places where the clearance side
could be changed. The track haul age roads shoul d have a
conti nuous cl earance on one side of at |east 24 inches
fromthe farthest projection of normal traffic. \Were
it is necessary to change the side on which cl earance
is provided, 24 inches of clearance should be provided
on both sides for a distance of not |ess than 100 feet
and warni ng signs should be posted at such | ocations.

Track haul age roads . . . should have cl earance on
the "tight' side of at least 12 inches fromthe
farthest projection of the normal traffic . . . the

cl earance space on all track haul age roads shoul d be
kept free of |oose rock, supplies and other |oose
materi al s.

On August 20, 1976, the Inspector notified Respondent that the
requi red saf eguards specified were provided. A violation notice
(now called a citation) was issued on February 23, 1977 charging
a violation of the safeguard notice. It was extended tw ce and on
Novenber 28, 1977 at 10:40 a.m an order of w thdrawal was issued
under section 104(b) of the Act because the condition had not
been abated. The order was termi nated on Novenber 30, 1977 at

11: 50 p.m when the condition was abated. A citation was issued
on January 29, 1979 charging a violation of 30 CF. R 0O
75.1403-8(b) because a conti nuous cl earance on one side of at

| east 24 inches was not being maintained along the track entry.
An order of w thdrawal was issued on February 5, 1979 because of
failure to abate. The citation and order were termnated
thereafter. Neither the citation nor the order referred to the
notice to Provi de Safeguards.
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Citations were issued on January 22, 1981, Septenber 12, 1983,
and Septenber 27, 1983, all charging violations of 30 CF. R [
75.1403-8(b) because of failure to follow the notice to provide
Saf eguards of July 27, 1976.

The citation involved in this proceeding was issued April 4,
1984 and charged that:

The track haul age road over which nmen and material are
transported the required cl earance was obstructed by
ti mbers--crib bl ocks--pipe--belt rollers and
structures--cenent bl ocks--large rocks--hydraulic
jacks--3 x 10 lunber and coal

It referred to the safeguard notice issued July 27, 1976.

An order of w thdrawal was issued on April 9, 1984 at 1:00
p. m because the condition cited was not abated and "little or no
effort has been made to renove the | oose rock and coal fromthe
required clearance." The order was termnated on April 9, 1984 at
10: 30 p.m when the track was cl eaned up

I nspector MAnally testified that when he cane into the mne
on April 4, 1984 he saw "junk" scattered all over the track
haul age road. C earance was obstructed on both sides. The
haul ageway is used for hauling materials and supplies and for
haul i ng personnel in mantrips. It is used on all three shifts.
The Inspector stated that when he returned on April 9, 1984, sone
of the junk, such as the belt structures and ot her |oose
materi al s, had been renoved, but the rock and coal had not been
renoved and the required cl earances were not provided. Because of
this testinmony, | do not accept the stipulation that "the all eged
vi ol ati on was abated in good faith."

Respondent did not offer any rebuttal testinony. Therefore,
I find that the conditions cited by the Inspector on April 4,
1984 existed in the haul ageway, and that they had not been abated
at the time the withdrawal order was issued.

REGULATORY PROVI SI ONS
30 C.F.R [75.1403 provides as foll ows:
O her safeguards adequate, in the judgnent of an
aut hori zed representative of the Secretary, to mnimze
hazards with respect to transportation of nmen and
material s shall be provided.

30 CF.R [75.1403-1 provides in part as foll ows:
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(a) Sections 75.1403-2 through 75.1403-11 set out the
criteria by which an authorized representative of the
Secretary will be guided in requiring other safeguards
on a mne-by-m ne basis under 0O75.1403. O her safeguards
may be required.

(b) The authorized representative of the Secretary
shall in witing advise the operator of a specific

saf equard which is required pursuant to 075.1403 and
shall fix a tine in which the operator shall provide
and thereafter maintain such safeguard. If the
safeguard is not provided within the tinme fixed and if
it is not maintained thereafter, a notice shall be

i ssued to the operator pursuant to section 104 of the
Act .

30 C.F.R [75.1403-8 provides in part as foll ows:

(b) Track haul age roads shoul d have a conti nuous

cl earance on one side of at |east 24 inches fromthe
farthest projection of normal traffic. Wiere it is
necessary to change the side on which clearance is
provi ded, 24 inches of clearance should be provided on
both sides for a distance of not |ess than 100 feet and
war ni ng si gns shoul d be posted at such | ocations.

(c) Track haul age roads devel oped after March 30, 1970,
shoul d have cl earance on the "tight' side of at I|east
12 inches fromthe farthest projection of normal
traffic .

(d) The cl earance space on 11 track haul age roads
shoul d be kept free of |oose rock, supplies and other
materi al s.
| SSUES
1. Wiether Respondent's failure to conply with the terns of
the Notice to Provide Saf eguards constitutes a violation of a
mandat ory safety standard for which a penalty may be assessed?
2. If so, what is the appropriate penalty for the violation?

CONCLUSI ONS OF LAW

Respondent is subject to the provisions of the Federal M ne
Safety and Health Act of 1977 (the Act) in the operation
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of the subject mne, and | have jurisdiction over the parties and
subject matter of this proceeding.

Section 314(b) of the Act is repeated in the regul ati on at
30 CF.R [75.1403. It authorizes a Federal inspector to require
that a m ne operator provide specific safeguards to mninize
hazards on a nine-by-mne basis, with respect to the
transportation of men and materials. 30 C F.R [75.1403-1
directs the Secretary to advise the operator in witing of the
specific safeguard that is required. If the operator fails to
mai ntain the safeguard thereafter, a notice under section 104 of
the Act (a citation) shall be issued. Thus, the inspector is in
ef fect authorized to establish a nandatory safety standard
applicable to the conditions in a specific mne, wthout
followi ng the notice and conment requirenents applicable to rule
maki ng. For this reason, the authority conferred on the inspector
and his exercise of that authority nust be strictly construed.
Secretary v. JimWalter Resources, Inc., 1 FMSHRC 1317 (1979)
(ALJ); Consolidation Coal Conpany v. Secretary, 2 FMSHRC 2021
(1980) (ALJ); U.S. Steel Mning Co., Inc. v. Secretary, 4 FNMSHRC
526 (1982) (ALJ). | agree with Respondent here that the test is
whet her it was given notice that the safeguards set out in the
notice in this case were nmandatory standards.

The notice in question is on a Departnent of Interior form
It notifies the operator that upon an inspection the authorized
representative of the Secretary "directs you to provide the
foll owi ng specific safeguards (this is printed on the
form --adequate cl earance and signs at necessary points, clearance
side free of materi al " (this was witten by the
I nspector) (enphasis supplied by ne). Beneath this |anguage the
formcontains the printed words: "Specific Recommended
Saf eguards: " This phrase is centered above a bl ank space on the
form The Inspector then added by hand the conditions which he
found and which pronpted the notice. Following this, he wote in
the requirenents of 30 C.F. R [075.1403-8(b), (c), (d), copying
t he regul ati ons verbati mexcept for the addition of the word
"the" at the beginning of subsection (b). These provisions al
contain the word "should." However, it is clear that the
regul ati on i ntends a mandatory standard: the provisions of 1403-2
t hrough 1403-11 are intended to guide the inspector in
determ ni ng the saf eguards which should be required.

I conclude that the notice in this case required the
operator to maintain his track haul ageways wi th adequate
cl earance free of material, and that the specific provisions of
the notice as to the extent of clearance, though phrased with the
word "should," intended and were understood to be mandatory. That
they were so understood is evidenced by the fact that 4
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citations were issued between January 1979 and Septenber 1983,
for failure to follow the safeguard notice and were not
chal | enged by the operator. The fact that they were served upon
different representatives of the operator is uninportant. The
operator as an entity is charged with know edge of them

The provisions of the regulations clearly intend that after
the original notice is issued, conpliance with its terns is
mandat ory. The use of the term "should" in the subsequent
subsecti ons does not argue otherwi se. Nor does the fact that
t hese subsections were copied verbatimin the notice by the
i nspector argue that the notice intended other than a nmandatory
provi si on.

I conclude that a violation of a mandatory standard was
charged in the citation and was estabi shed by the evidence.

The viol ati on was noderately serious and resulted from
Respondent' s negligence. The operator did not abate the violation
inthe time specified in the citation. Therefore, it cannot be
credited with good faith in attenpting to achieve rapid
conpliance. Considering the criteria in section 110(i) of the
Act, | conclude that an appropriate penalty for the violation is
$650. 00.

CORDER

Based upon the above findings of fact and concl usi ons of | aw
IT 1S ORDERED that within 30 days of the date of this decision,
Respondent shall pay the sum of $650.00 as a civil penalty for
the violation found herein.

Janes A. Broderick
Admi ni strative Law Judge



