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Bef or e: Judge Carl son
REVI EW OF THE EVI DENCE
CGeneral Backgr ound

Thi s case, heard under provisions of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. [801 et seq. (the Act), arose
froma January 24, 1984, inspection of the Yellow Gold of Cripple
Creek Mne (Yellow Gold) by federal mine inspector Janmes L.
Atwood. Atwood issued a citation under section 30 CF. R O
57.5-2, alleging, in essence, that Yellow CGold |acked the proper
equi prent to conduct gas or fune surveys "to determne the
adequacy of control neasures" as required by that standard. The
i nspector fixed a term nation or abatenent date of February 7,
1984. On February 16, 1984, Atwood extended the abatenment date to
February 20, 1984. On May 8, 1984, the inspector returned to the
m ne and found that three persons were in the mne wthout proper
gas or fune detection equipnent. He therefore issued a "failure
to abate" w thdrawal order under section 104(b) of the Act.

The Secretary now petitions for a civil penalty of $195. 00.
Yell ow Gol d contests the violation and the penalty.

An evidentiary hearing was held in Denver, Colorado in which
both parties presented evidence. No post-hearing briefs were fil ed.
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The Secretary predicates his case for violation on the mandatory
safety regul ation published at 30 CF. R [057.5-2 (now [
57.5002), which provides:

Dust, gas, mist, and fune surveys shall be conducted as
frequently as necessary to determ ne the adequacy of
control neasures.

In the context of this case, the cited standard nust be read
in conjunction with two rel ated standards which specify all owabl e
| evel s of gases. The first of these, published at 30 CF. R 0O
57.5-1 (now 0O57.5001), provides, anobng other things, that the
threshold limt value for carbon dioxide is 5,000 parts per
mllion. The provision itself is contained in a publication of
the American Conference of Governmental Industrial Hygienists
(petitioner's exhibit 2) which is adopted by reference in the
st andar d.

The second standard is found at 30 C F.R [057.5-15 (now O
57.5015) and provi des:

Air in all active workings shall contain at |east 19.5
vol ume percent oxygen.

The undi sput ed evi dence shows that Yellow Gold, a small gold
m ni ng conpany, holds rights to use the Mffat Tunnel near
Cripple Creek, Colorado, to gain access to drifts |eading off
fromthe tunnel. O her mning conpanies share rights to the
tunnel, which has been in existence for many years. Yellow Gold,
at the tines pertinent in this proceeding, was engaged in
drift-driving and mapping. It had as yet undertaken no production
fromwithin the mne. It did, however, sell sonme rock fromold
dunps to which it had rights.

The evi dence al so shows that Yellow Gold used equi prent
manuf actured outside the State of Col orado.

The Secretary's Case

The principal witnesses for the Secretary were James Atwood,
the inspector who issued the 104(a) citation to Yell ow Gold and
t he subsequent 104(b) wi thdrawal order; and Warren Andrews, a
m ni ng engi neer enployed by MSHA. Hi s specialty is mne
ventil ati on.

These witnesses testified that the atnosphere in the Mffat
Tunnel was well known for its tendency to show excessive anounts
of carbon di oxi de. Conversely, it was conmmon to find insufficient
oxygen content in the air of the tunnel conplex. The m ning
community in the Cripple Creek area, they averred, was well
acquai nted with these tendencies. Consequently, according to the
government witnesses, frequent testing for oxygen and carbon
di oxi de levels is necessary.
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I nspector Atwood testified that at the request of Charles Dager
presi dent of Yell ow Gold, he conducted a courtesy inspection of
t he conpany's workings in Decenber of 1983. On this occasion
Atwood testified, he gave M. Dager a notice that gas surveys
were necessary. He discussed with Dager the types of testing
devi ces avail able for gas-level nmeasurement. He al so delivered to
Dager a nonpenalty warning under MSHA's courtesy visit program
specifying a violation of 30 CF.R [57.5-2. The notice refers
to a "history of concentrations of carbon dioxide" and the
unavailability of any testing nmethod for gases other than a
"flane safety lanmp."

The inspector testified that a Draeger detector tube system
or constant nonitoring systemwould furnish suitable neasurenents
of both carbon di oxi de and oxygen | evels. The Kohler flane |anp,
whi ch respondent is conceded to have used consistently, is
i ncapabl e of accurate nmeasurenment of oxygen or carbon di oxi de
| evel s, according to Atwood. On the contrary, it is useful only
for detection of nmethane concentrations and acute oxygen
deficiencies. The flame in the | anp goes out when the oxygen
content of the atnosphere reaches 16.25 percent. The flane | anp,
he testified, does not neasure carbon dioxide at all. The
i nspector indicated that he explained the I anp's deficiencies to
Dager at the tine of the courtesy visit (Tr. 77).

VWhen Atwood conducted the regul ar inspection on January 24,
1984, Yellow Gold still had no testing equi pnent avail abl e except
for the flane lanp. This is undisputed. On that occasion, Atwood
and anot her inspector who acconpanied him took readings with a
Draeger tester and with "cricket" tubes. The latter, according to
At wood, are one-tine-use tubes which are activated by breaking in
t he atnosphere to be tested. Laboratory anal yses then reveal the
particul ar gas concentration tested for with high accuracy. The
"cricket" tests showed a maxi mum of .5 percent carbon di oxide. On
the Draeger, tests taken at slightly different |ocations showed a
maxi mum concentration between .6 and .7 percent. The Draeger
showed oxygen at 19.28 percent, a figure below the all owabl e
concentration. Atwood testified that exposure to an oxygen | evel
bel ow t he m ni mrum set by the standard coul d cause conditions
rangi ng fromdi zzi ness to | oss of consciousness. Carbon dioxide
exposure above the allowable limts for that gas woul d produce
simlar results.

I nspect or At wood expl ai ned that when he issued the 104(a)
citation of January 17, 1984, he allowed Yell ow Gold unti
February 7, 1984, for abatenent of the violation. On a foll ow up
visit on February 16, 1984, according to Atwood, no testing
devices were available at the m ne. Upon M. Dager's
representation that a Draeger detection device was on order from
a supplier in Gand Junction, Colorado and had been shi pped, he
did not at that tine issue a failure to abate order under section
104(b) of the Act. Instead, he extended that abatement tine to
February 20, 1984.

Atwood testified that he was next able to visit the mne on
May 8, 1984. M. Dager and two other persons were in the nine
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Agai n, according to the inspector, no proper testing equi pment
was available at the mne. He therefore declared Yellow Gold to
have failed to conmply with the abatenent requirenents specified
in the 104(a) citation and proceeded to close the m ne through
i ssuance of a 104(b) w thdrawal order. Atwood term nated the
order two days | ater when Dager produced a Draeger tester which
had not been at the mne on the day of the closure. Even then
the inspector testified, M. Dager did not have the correct tubes
to test for carbon dioxide. Atwood hinself furnished these so
that the withdrawal order could be term nated.

Warren Andrews, the Secretary's expert in underground m ne
ventil ation, gave testinony which essentially paralleled that of
I nspect or Atwood. He stressed that the United States Bureau of
M nes had done an extensive study in the 1920's on the rel ease of
carbon di oxide fromthe rock found in the Cripple Creek area, and
had docunmented 35 fatalities owing to excess concentrations of
that gas through the year 1928. (Petitioner's exhibit 6.)

Beyond that, Andrews hinself did investigations of the
Mof fat Tunnel in 1979 and 1981 to determine firsthand the gas
| evel s and the ventilation requirenments for safe mning. In
Decenmber 1981 he recommended the installation of a fan to provide
positive ventilation. (FOOINOTE. 1) Andrews made a further investigation
in April of 1982 of the area of the tunnel where the crosscuts
controlled by Yellow Gold were | ocated. On February 15, 1984, he
returned to the tunnel for a further survey of the Yellow CGold
workings. As a result of that investigation he nade updated
recomendati ons regarding air flows and other technica
ventil ation concerns. Andrews indicated that in his initial 1979
survey he found the oxygen level at only 13.10 percent and the
carbon di oxi de at 4.97 percent.

Andrews indicated that the best gas nmonitoring systemfor
the Moffat Tunnel would be a continuous system He further
i ndi cated, however, that periodic testing could be done with the
intervals dictated by the previous reading. If, for exanple,
previ ous sanpl es of carbon dioxide were as | ow as one-tenth of a
percent, subsequent testing would be sufficient if done at the
begi nni ng of each shift. Testing every half-shift would be
sufficient followi ng readings of two-tenths to three-tenths. For
readi ngs as high as four-tenths, sanplings would have to be at
| east hourly (Tr. 144.)

According to Andrews, in mnes where certain gases have
never been detected, no periodic testing should be necessary.
This was not the case in the mne in question, however, where a
I ong history showed a likelihood of carbon dioxide and oxygen
probl enms. Andrews agreed with Yellow Gold's position that carbon
di oxide levels within the mne could vary widely with shifts in
baronmetric pressure. He did not agree, however, that baronetric
readi ngs alone or in conjunction with flane | anp observati ons
were a reliable substitute for direct readings of gas
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levels (Tr. 143-144). Wth regard to the flanme | anp devi ce,
Andrews insisted that it was useful in detecting acute oxygen
shortages only, and was not reliable at all for excess carbon

di oxi de concentrations. He did agree that an experienced user
could make some judgnents based on changes in the height or color
of the flame, but maintained that such judgnents were too

subj ective to be reliable except, perhaps, in the case of nethane
detection. Methane, however, was not a concern in the Mffat

ar ea.

Yel |l ow Gol d's Case

M. Al exander Burr, an MSHA inspector, was called by the
Secretary, but virtually all of his evidence tended to be
favorable to Yell ow Gold. He had i nspected Yellow Gold from 1978
t hrough April of 1983. He acknow edged that he had told M. Dager
that use of a flanme safety |anp was sufficient in the mne. He
also testified his own occasional gas tests with a Draeger device
turned up "nothing sufficient” to cause himto tell M. Dager to
"have ot her equipnent” (Tr. 23). During his years as inspector in
the Moffat Tunnel, he testified, Yellow Gold s managenent had
cooperated wel | .

Char |l es Dager, president of Yellow Gold, gave testinony for
t he conpany. He maintained that Yellow Gold s policy was al ways
to use two Kohler flane safety |anps underground to provide
continuing nonitoring of gases. The | anps were |ighted whenever
the baronetric pressure at the surface was bel ow 29.04. According
to Dager, a baroneter was installed at the mne portal and a
m ner was always at the portal to notify m ners underground of
baronetri c changes. He believes that the safety |anps, together
with nonitoring of the barometer, provided the m ners good
protection. Mreover, he stressed that the cited standard
specified no particul ar nethod frequency for taking surveys;
therefore, mne operators were free to develop their own.

In the course of his testinony he acknow edged recei pt of
| nspect or Atwood's notice on Decenber 12, 1983, that the m ne
needed gas-testing equi pmrent beyond the Kohler [anps. After sone
uncertainty, he asserted that a Draeger was delivered to himon
February 15, 1984, and that a letter to MSHA claim ng a January
abat ement was incorrect. He al so agreed that he had not used the
Draeger before the tinme that Inspector Atwood closed the mine. He
had, he said, tried to use it once, but discovered he did not
have the right tubes (Tr. 210-211). He also testified that he had
voluntarily shut down the mne "a few days" after the Draeger
arrived because of a lack of financing. He further testified that
May 8, 1984, when Inspector Atwood issued the 104(b) wi thdrawal
order was the first day the m ne was open after the voluntary
cl osure. Dager hinself was in the mne with two other persons,
doi ng mappi ng. He conceded that at that tinme the Draeger tester
was in his autonobile at Victor, Col orado.
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DI SCUSSI ON

The evi dence discloses that the Mdffat Tunnel had a
wel | -establ i shed reputation for build-ups of carbon di oxi de gas.
It is equally certain that the oxygen content of the air in the
tunnel (and the drifts angling off fromthe tunnel) was sonetines
too |l ow for safe work. These tendencies were confirnmed by the
actual sanpling done at various tinmes by MSHA officials. G ven
this know edge, it follows that there was a need for periodic
sanmpling of the m ne atnosphere for presence of these two gases
as required by 30 CF. R 057.5-2

Yel |l ow Gol d contends that since the standard sets forth no
particul ar met hods for gas surveys, nmine operators are free to
specify their own nmethods of testing. | cannot agree. The cited
standard nust be read in conjunction with those other standards
whi ch specify the m ni mum or nmaxi mum | evel s of gases. Moreover,
30 CF.R [0O57.5-2 plainly inplies that the device or method used
must produce a reasonably accurate and reliable result. In this
regard, the shortcom ngs of the Kohler flanme safety |anp are al
too apparent. | am persuaded by the testinony of |nspector Atwood
and M. Andrews that the [anp was truly useful in warning of
oxygen deficiencies only when those deficiencies becone acute.
The undi sput ed evi dence shows that the flame in the | anp goes out
only when the oxygen reaches a | ow of 16.25 percent. The
oxygen- | evel standard, however, prescribes a mninum of 19.50
percent. The lanp is not designed to signal when the oxygen | evel
reaches mnimally safe | evel prescribed by the standard.

Mor eover, the lanmp gives no useful mneasurenment of carbon di oxi de
content.

On the other hand, the undi sputed evidence shows that
several nore sophisticated devices are marketed which will give
reasonably accurate readi ngs of both gases. Yellow Gold was
obliged to have and use one of those devices.

In conplaining of the lack of specificity of the cited
standard, Yellow Gold also draws attention to the requirenent
t hat surveys be conducted "as frequently as necessary." Yell ow
ol d suggests that the phrase is too vague to be enforceable.

It is fundanental that any statute, regul ation, or standard
nmust gi ve adequate warning of what is required to the persons
whose conduct is to be covered by the enactnment. In Connally v.
Ceneral Construction Co., 269 U S. 385, 391 (1925), the Suprene
Court stated,

[A] statute which either forbids or requires the doi ng
of an act in ternms so vague that nen of common
intelligence nmust necessarily guess at its meani ng and
differ as to its application violates the first
essential of due process of |aw
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Statutes and standards, however, cannot be considered in a
vacuum Courts have generally required that when a safety
regul ation is exam ned for neeting due process certainty
requirenents, it nmust be |looked at "in Iight of the conduct to
which it is applied.”" Ray Evers Wl ding Co. v. OSHRC, 625 F.2d
726, 732 (6th G r.1980). General ternms such as "unsafe" or
"dangerous" or "as necessary" appear frequently in federal safety
and health standards. This approach has been recogni zed as
necessary where narrower terns would be too restrictive.
Standards, that is to say, nust often be nmade "sinple and brief
in order to be broadly adaptable to nyriad circunstances."” Kerr
McGee Corporation, 3 FMSHRC 2496 (1981). In Al abama By-Products
Corporation, 4 FMSHRC 2128 (1982) the issue was whether the
Secretary could enforce a standard requiring machinery to be kept
in "safe operating condition.” In holding that this |anguage was
not too vague the Comni ssion decl ared:

[1]n deciding whet her machi nery or equipnment is in safe
or unsafe operating condition, we conclude that the

al l eged violative condition is appropriately neasured
agai nst the standard of whether a reasonably prudent
person famliar with the factual circunstances
surroundi ng the all egedly hazardous condition

i ncluding any facts peculiar to the mning industry,
woul d recogni ze a hazard warranting corrective action
wi thin the purview of the applicable regulation.

See al so Ryder Truck Lines, Inc. v. Brennan, 497 F.2d 230 (5th
Cr.1974); United States Steel Corporation, 5 FMSHRC 3 (1983),
81-136, January 27, 1983.

VWhen the "reasonably prudent person" test is applied, the
standard in question here neets constitutional due process

requi renents. Al so, upon the record before nme, | nust conclude
that a reasonably prudent person famliar with the circunstances
shown to have existed in the Mffat Tunnel, including any facts

peculiar to the mning industry, would have recogni zed t he need
to test the tunnel air at |least several tines a day with adequate
equi prent. This is so because the evidence conclusively
denonstrates a genui ne potential for high carbon dioxide |evels
and | ow oxygen levels in the mne

As to the actual frequency of the testing, the guidelines
set out in M. Andrew s testinony appear reasonable. The rea
poi nt here, however, is that Yellow Gold did no testing at al
wi th an adequate testing device. Had the conpany had any sort of
testing schedule with a Draeger or other effective device, that
schedul e coul d be considered in |light of the "reasonabl e and
prudent” test.
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As it is, however, it is plain to ne that Yellow CGold violated
the cited standard.

W& now consi der whet her Inspector Burr's representations to
M. Dager concerning the adequacy of the Kohler flanme safety |anp
for gas testing furnishes Yellow Gold a | egal excuse for the
violation. | nust hold that it does not. It is clear that Burr's
assurances to the Yellow Cold official were incorrect and
m sl eadi ng. No issue of estoppel is fairly raised, however,
because before the issuance of the citation Yellow Gold had anple
and repeated warning fromlnspector Atwood that Burr's opinion
was wong and that MSHA woul d insist upon a better testing
i npl enent than the archaic flanme safety lanp. Thus, while it is
unfortunate that Inspector Burr m sadvised the respondent, that
fact cannot justify Yellow Gold s non-conpliance.

The Secretary proposes a civil penalty of $195.00. Section
110(i) of the Act requires the Conm ssion, in penalty
assessnments, to consider the mne operator's size, its
negligence, its good faith in seeking rapid conpliance, its
history of prior violations, the effect of a nonetary penalty on
its ability to continue in business, and the gravity of the
violation itself.

The Yell ow Gold operation is quite small. The Secretary
produced no evidence on the conpany's history of violations.
Yel |l ow Gol d' s president acknow edged that paynent of the proposed
penalty would not interfere with its ability to continue in
busi ness. | nust classify the gravity of the violation as
noderate. The evidence shows that excessive concentrations of
carbon di oxide or insufficient oxygen could, under the proper
ci rcunst ances, cause death. No | arge crews were underground at
the relevant times, however, and sone protection was provided by
the ventilation fan. Yellow Gold's negligence in failing to
conduct adequate gas testing was noderate. At an earlier date,
when the operator was relying on Inspector Burr's advice on the
Kohl er flane safety |anp, there would have been no negligence. By
the tine of the citation, however, Yellow Gold knew, or certainly
shoul d have known, that its testing practices and equi pnent were
not in conpliance with the |aw

The chief penalty elenent in this case, however, is Yell ow
Gold's failure to achieve tinely abatenent. The inspector's
ori gi nal abatenent deadline was reasonable. Even so, he extended
it further. Yet, when he again visited the mne on May 8, 1984,
t hree peopl e were underground but the Draeger, which had never
been used, was el sewhere. | have not overl ooked that the m ne was
voluntarily closed fromsonetinme in February 1984 until sonetine
in early May. M. Dager clains that he received the Draeger tester
on February 15, 1984, and that he voluntarily cl osed the nmine "four
or five days" later (Tr. 202, 210). The accuracy of these recollections
is questionable. Earlier in the hearing the witness had said he cl osed
the mne "in January or February" of 1984. It is
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particul arly doubtful that he had the Draeger on February 15,
since the inspector was at the mine on February 15 and issued the
extension for abatenment to February 20. Those dates are
docunented. Moreover, in a letter from M. Dager directed to MSHA
on Decenber 8, 1984, he declared that abatenment had been
"accomplished within a week of the original citation, 1-24-84."
(Exhibit P-8). Because of this confusion one cannot be certain
whet her the mine was voluntarily closed before or after the fina
abat ement date of February 20, 1985. (Abatenent was not necessary
while the mne was closed down.) It is certain, however, that
when the mne reopened in May of 1984, no Draeger or other
suitable tester was avail abl e. Abatenment was required by then

and it had not occurred. If M. Dager's testinmony is to be
accepted, Yellow Gold had from February 15, 1984, to May 8, 1984,
to discover that the Draeger device had not been delivered with

t he proper tubes for carbon dioxide testing. Under these
circunstances | nust hold that abatenent was not tinely and that
Yellow Gold failed to exercise full good faith in its abatenent
attenpts.

Havi ng considered the facts in light of all the statutory
criteria for penalty assessnent, | conclude that $195.00 is an
appropriate civil penalty.

CONCLUSI ONS OF LAW

Based upon the entire record in this case, and the findings
of fact contained in the narrative portion of this decision, the
foll owi ng concl usi ons of |aw are made:

(1) That the Conm ssion has jurisdiction to decide this
matter.

(2) That Yellow Gold violated the standard published at
30 C.F.R [0—O57.5-2 (now 30 C.F.R [b57.5002), as
al | eged.

(3) That the extended time for abatenent set by the
Secretary was not unreasonabl e.

(4) That Yellow CGold failed to fully abate the
violation within the extended tinme for abatenent set by
the Secretary.

(5) That $195.00 is the appropriate civil penalty for
the viol ation.
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CORDER

Accordingly, the citation is ORDERED affirned, and Yell ow
Gold is ORDERED to pay a civil penalty of $195.00 within 30 days
of the date of this decision

John A. Carlson
Admi ni strative Law Judge

FOOTNOTES START HERE: -

~Foot not e_one
1 Andrews did not nention when the fan was installed. Oher

evi dence, however, shows that a fan was installed and in
operation at least as early as April 1983 (Tr. 23-26).



