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Bi rm ngham Al abama, for Jim Wil ter Resources, Inc.;
Wlliam Lawson, Esqg., Ofice of the Solicitor, U S.
Department of Labor, Birm ngham Al abama for Secretary
of Labor.

Bef ore: Judge Wei sherger
STATEMENT OF THE CASE

The Secretary's Petition for Civil Penalties for alleged
violations, by the Mne Operator (hereinafter called Respondent)
of 30 CF.R 0O 75.500(d), has been consolidated with the
conpani on Notices of Contest filed by the Respondent. Pursuant to
notice, the case was heard on March 3, 1987, in Birm ngham
Al abama. Carl Early, WIlliam Vann, and WII|iam Meadows testified
for the Secretary (hereinafter called the Petitioner). Charles
Stewart testified for Respondent. At the hearing, Petitioner nade
a motion that the Notice of Contest, SE 86A106, be disnissed on
the ground that the Order contested, Nunber 2811667, was vacated
by the Mne Safety and Health Admi nistration. This notion was not
objected to by the Respondent.
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Petitioner filed its Post Hearing Brief on April 23, 1987, and

Respondent filed its Brief on May 4, 1987. Respondent filed its
Reply Brief on May 11, 1987. Petitioner did not file any Reply
Brief.

| SSUES
1. \Whether Respondent violated 30 C.F.R O 75.500(d).

2. \Whether the crosscuts, in which nonperm ssible electrica
equi pnrent were | ocated, were "the last crosscut” as that termis
used in section 75.500(d), supra.

3. If Respondent violated 30 C F. R O 75.500(d), was the
violation caused by its "unwarrantable failure."

REGULATORY PROVI SI ONS

30 CF.R 0O 75.500(d) as pertinent, provides as foll ows:

"Al'l other electric face equipnent which is taken into or
used inby the last crosscut of any coal mine %(4)27, shall be
perm ssible."

STI PULATI ONS

1. The operator is the owner and operator of the subject
nm ne.

2. The operator and the nmine are subject to the jurisdiction
of the Federal M ne Safety and Health Act of 1977 (Act).

3. The Adm nistrative Law Judge has jurisdiction of this
case.

4. The MSHA Inspector, who issued the subject citation, was
a duly authorized representative of the Secretary.

5. Atrue and correct copy of the subject citation was
properly served upon the operator

6. Inposition of a penalty, in this case, will not affect
the operator's ability to do business.

7. The operator's size is nedium

8. If it be found that a violation of 30 C.F.R O 75.500(d)
occurred as alleged, Order 2811664, then the violation is to be
considered to be "significant and substantial."”

9. The equiprment identified in Oder Citation Nunber 2811664
wer e nonperm ssi bl e.
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FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

On July 1, 1986, a nonperm ssible distribution box, at
Respondent's Nunber 5 Mne, was |ocated in the [ast crosscut
connecti ng nunber 2 and nunber 3 entries in the nunber 8 section
(See F, Exhibit GA2.) Although there were two open crosscuts
further inby, they were between entries 1 and 2, and 3 and 4,
respectively. (See A and H, Exhibit GA2.) There was no crosscut
connecting entries 2 and 3 which was further inby the crosscut in
whi ch the distribution box was | ocated.

Respondent cites 30 C.F.R 0O 75.200A7(iii), 30 CF.R O
75.31A3(a), and 30 C.F.R 0O 75.302(a), as the only regul ations,
aside fromthe one at issue, that contain the term"last open
crosscut." Respondent, in essence, argues that these sections
delineate the paraneters of that term In this connection, it is
noted that pursuant to 30 C.F.R 0O 75.301 and 302, air is tested
in nunber 1 and nunber 4 entries respectively, outby crosscuts A
and H, (labeled on Exhibit GA2), as these crosscuts are
considered to be | ast open crosscuts w thin the meaning of
section 75.301, supra, and section 75.302, supra, as they
separate intake and return air entries.

It appears to be Respondent's position, based upon these
sections, that the last crosscuts inby the face, which separate
i ntake and outtake entries, labeled A and H, on Exhibit GA2, are
the only crosscuts to be considered to be "the last crosscut" for
pur poses of section 75.500(d), supra.

| have consi dered Respondent's argument, but find it Iacking
inmerit. I find that the regulatory sections cited by Respondent
do not define the phrase "last crosscut." These sections nerely
indicate a reference to "the | ast open crosscut”" where certain
actions are to be perforned, or certain devices are to be used.
It is unduly restrictive to hold that the identification of "the
| ast open crosscut" for the purposes set forth in the sections
cited by Respondent, mandates identification of the same crosscut
for the purposes enunerated in section 75.500(d), supra.

I nstead, | have been gui ded by the Congressional intent in
promul gating section 318(i), of the 1977 Mne Act, 30 U S.C. O
801 et seq., whose | anguage is repeated in section 75.500(d),
supra. Congressional intent is expressly stated in section
318(i), supra, which provides, in essence, that only permssible
el ectrical equipnent are to be used in the |ast open crosscut "to
assure that such equipnent will not cause a m ne explosion or
mne fire" Respondent, in essence, argues that because the
intent of section 75.500(d), is to mininmze the hazard of a
met hane ignition, nonpermn ssible equiprment is precluded only in
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crosscuts A and H, connecting fresh air intake to the return

(see Exhibit GA2) as only these crosscuts are exposed to nethane
[ aden air. In support of its position, Respondent cites testinony
to the effect that nost methane is |iberated at the face in the
cutting operation, and then travels through crosscuts A and H and
down return entries 1 and 4 outby the face (see Exhibit GA2).
Thus Respondent argues that methane | aden air does not enter
crosscut F in which the nonpernissible equi pmrent was | ocated (see
Exhi bit GA2).

However, according to the uncontradicted testinony of
Wl 1liam Vann, a Federal Mne Safety Heal th Adm nistration
Ventilation Specialist, nethane gas is common in the crosscut in
whi ch the distribution box was |ocated. It was al so the
uncontradi cted testimony of the Federal M ne I|Inspector, Carl,
Early, that 30 percent of the tine, that he has tested for
nmet hane in that crosscut, there has been nore than 1 percent of
nmet hane which is in excess of the allowed amunt. (Tr. 31, 74.)
The testinmony of Vann and Early tends to establish that
interruption of a mne curtain placed in the nunber 3 entry outby
the crosscut in which the nonperm ssible equi pment was | ocat ed,
woul d result in neutral air in that crosscut allow ng nethane to
accumul ate. Accordingly, to hold that the crosscut in which the
di stribution box was | ocated, is other than the |ast crosscut,
woul d clearly | essen the assurance agai nst a m ne expl osion or
fire, and would accordingly be violative, of the expressed
pur pose of section 318(i), supra. Furthernmore, Early, Vann, and
WIlliam Meadows, Supervisory M ne Engi neer, enployed by M ne
Safety and Health Adnministration, all testified, in essence, that
to their know edge the only way that the crosscut in which the
distribution box is located is referred to, is as the | ast
crosscut. | therefore find that section 75.500(d), was violated
by having a nonperm ssible distribution box in the crosscut
| abeled F, in Exhibit GA2, which is the | ast crosscut between
entries 2 and 3 and which is the last crosscut referred to in
section 75.500(d), supra.

The parties have stipulated that, on July 1, 1986, there was
a nonpermi ssi bl e scoop charger being used. Its location is
depicted on Exhibit GA2 as being in a crosscut between entries 3
and 4. Vann testified that the scoop charger was in the "I ast
crosscut" as that crosscut extends fromthe brattice in crosscut
C, between entries 1 and 2, up to the brattice in the crosscut J,
between entries 3 and 4, (see the yellow areas in Exhibit GA2).
However, Early has indicated that the charger was in the the
"affected area" of the last crosscut, but that the crosscut in
which it was |ocated was not the |ast open crosscut. (Tr. 53.)
Meadows, in essence, indicated that a crosscut is a connection
between two entries. (Tr. 129.) Essentially the same definition
is found in A Dictionary of Mning, Mneral, and Rel ated Terns
(U.S. Departnent of the Interior, Bureau of Mnes (1968)), which
defines crosscut as "a small passageway driven at right angles to
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the main entry to connect it with a parallel entry or air
course." Accordingly, I conclude that the scoop charger was not
in the same crosscut where the distribution box was |ocated,

whi ch has been found to be the last crosscut. Rather, the scoop
charger, as depicted in Exhibit GA2, was in a crosscut between
entries 3 and 4. Inasnmuch as there were two other crosscuts
between entries 3 and 4 inby the face, | conclude that scoop
charger was not in the "last crosscut."

Havi ng found that section 75.500(d) was viol ated,
concl ude, on the basis of the Parties' stipulation, that such
viol ation was "significant and substantial."” Petitioner maintains
that the violation of section 75.500(d), resulted froma
"unwarrantable failure" on the part of the Respondent. Respondent
has stipulated that the equi pment in question was nonpernmn ssibl e,
and there does not appear to be any dispute that the Respondent
knew of the actual |ocation of the equipnent in question. The
only question is whether or not the Respondent knew, or should
reasonably have known, that the nonpernissible equipment was
located in the "last crosscut.” Charles C. Stewart, the Deputy
M ne Manager at the No. 5 Mne, Respondent's only w tness,
testified that crosscuts A and H, depicted on Exhibit GA2, which
are the nost inby crosscuts between entries 2 and 3, and 3 and 4
respectively, each have air fromthe face going through them In
contrast, the crosscut, in which the distribution box was
| ocated, has only intake air. Stewart further testified that
until July 1, 1986, the date the instant citation was issued, the
Respondent had never received any other citation for
nonper m ssi bl e equi pnent in crosscut F (Exhibit GA2). Stewart
testified that he did not know the | ast crosscut for permssible
equi pment. However, he stated specifically that the | ast crosscut
between entries 2 and 3 was | abeled F (Exhibit GA2), which is the
crosscut in which the distribution box was |located. In addition
I find nost persuasive the uncontradicted testinony of Early,
Vann, and Meadows that to their know edge "l ast crosscut,"” is the
only termto be applied to the crosscut in which the distribution
box was | ocated, i.e., the last crosscut between entries 2 and 3
i nby the face. | conclude that Respondent shoul d have known that
the location of the nonperm ssible distribution box was in the
"last crosscut." Accordingly, |I find that the violation herein
was caused by Respondent's "unwarrantable failure."

I conclude, based on the record and the Parties stipulation
that the violation herein was "significant and substantial."

I have considered all the criteria set forth in section 110
of the Act. Specifically, | have taken into the account of the
high gravity of the violation, as indicated by the stipulation as
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to its being "significant and substantial,"” and | have al so taken
into account the high degree of negligence as di scussed above in
my anal ysis of the issue of "unwarrantable failure.” Petitioner
had, in its petition for assessment of civil penalty, requested a
penal ty of $1000. However, inasnmuch as | have found that the use
of a scoop battery charger, in the crosscut between the 3rd and
4th entry, did not constitute a violation of section 75.500(d),
find that a penalty of $500 is appropriate.

At the hearing, Petitioner indicated that Citation Number
2811667 was vacated by the Mne Safety and Heal th Adm nistration
effective February 27, 1986. Petitioner made a notion that the
Noti ce of Contest, contesting this order, SE 86A106AR be
di sm ssed. Respondent indicated that it did not have any
obj ection. Therefore, the Notice of Contest, SE 86A106AR is
DI SM SSED.

At the hearing, at the conclusion of the Petitioner's case,
Respondent made nmotion to dismiss. In light of nmy decision this
notion i s DEN ED

ORDER

Based on the above findings of fact and conclusions of |aw
Respondent is ORDERED to pay the sum of $500 within 30 days of
the date of this decision as a civil penalty for the violation
found wherein.

It is further ORDERED that Respondent’'s nmotion to dismiss is
DENI ED

It is further ORDERED that the Notice of Contest, SE
86A106AR, be DISM SSED. It is further ORDERED that the Notice of
Cont est, SE 86A105AR be DI SM SSED

Avram Wei sber ger
Admi ni strative Law Judge



