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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 86-6-M
PETI TI ONER A.C. No. 29-01936-05503
V. Sundt Crusher

M M SUNDT CONSTRUCTI ON
COVPANY,
RESPONDENT

DECI SI ON AFTER REMAND

Appearances: Allen Reid Tilson, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Dallas, Texas, for
Petitioner; Brian Mirphy, Loss Control Manager,
M M Sundt Construction Conmpany, Tucson, Arizona
pro se.

Bef ore: Judge Morris

On Septenber 15, 1986, the Federal M ne Safety and Health
Revi ew Commi ssion remanded the captioned case and directed that
the judge give respondent an opportunity to explain its failure
to comply with a prehearing order that resulted in a default.

Such an opportunity was afforded and respondent filed
vari ous docunents supporting its request for a hearing. |nasnuch
as the Conmi ssion has indicated that a default is a harsh renedy
the judge granted respondent's request and set the case for a
hearing on the nerits.

The hearing took place in Al buquerque, New Mexico on January
21, 1987. The parties waived their right to file post-tria
briefs.

| ssues

The issues presented are whether the violations occurred; if
so, what penalties are appropriate.
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Stipul ation

At the comencenent of the hearing the parties stipulated as
fol |l ows:

1. MM Sundt is the owner and operator of the m ne
2. Respondent is subject to the Act.

3. The Federal M ne Safety and Heal th Revi ew Comnri ssi on has
jurisdiction.

4. The inspector was a duly authorized representative of the
Secretary.

5. Atrue and correct copy of the citations were served on
the operator.

6. The penalties will not affect the operator's ability to
continue in business.

7. Respondent abated in good faith.

8. The operator has a good history with only two prior
vi ol ati ons.

9. The operator should be considered a | arge conpany since
it is one of the top 400 contractors in the country.

10. Respondent's enpl oyees were wearing ear plugs and
respirators on the day of the inspection (Tr. 4).

Citation 2091027

This citation alleges respondent violated 30 C.F. R 0O
56. 5050(b). The regul ation provides in part as follows:

O 56. 5050 Exposure linmts for noise

(a) No enpl oyee shall be pernmitted an exposure to noise
in excess of that specified in the table bel ow. Noise

| evel measurenents shall be nmade using a sound | eve

met er meeting specifications for type 2 neters
contained in American National Standards Institute
(ANSI) Standard S1.4A1971. "General Purpose Sound Leve
Met ers" approved April 27, 1971, which is hereby

i ncorporated by reference and made a part hereof, or by



~1001
a dosinmeter with simlar accuracy. This publication my be
obt ained fromthe American National Standards Institute, Inc.
1430 Broadway, New York, New York 10018, or may be examined in
any Metal and Nonnetal M ne Safety and Health District or
Subdi strict Ofice of the Mne Safety and Health Adm nistration

PERM SSI BLE NO SE EXPOSURES

Sound
l eve
Dur ati on per day, dBA
hours of exposure sl ow
response

90
92
95
97
100
-1/2 102
105
1/ 2 110
1/4 or |ess 115

P RPNWRAMOO®

No exposure shall exceed 115 dBA. | npact or inpulsive
noi ses shall not exceed 140 dB, peak sound pressure |evel.

(b) When enpl oyees' exposure exceeds that listed in the
above table, feasible adm nistrative or engi neering
controls shall be utilized. If such controls fail to
reduce exposure to within perm ssible |evels, persona
protection equi prent shall be provided and used to
reduce sound levels to within the levels of the table.
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Sumary of the Evidence

Petitioner's Evidence

MSHA | nspector Archie Fuller testified as to both citations.
He indicated that a dosimeter records noise levels in excess of
90 dBA. The level appears in a digital display (Tr. 26, Ex PA9).
He al so discussed a typical dosineter test to calibration (Tr.
27).

Enpl oyee Steve Mrrison, a crusher |aborer, was exposed to
excessive noi se caused by the cone crusher, the belt transfer
jaw crusher and generator (Tr. 28, 29). Morrison was working in
and around this equiprment (Tr. 29). Mrrison was tested for about
ei ght hours (Tr. 30). Two other enpl oyees were not overexposed.
The crusher operator was protected by an insul ated booth. The
oil er was exposed to 97.4 dBA (Tr. 50).

The inspector also uses an instrunent that records an
i nstant sound | evel readout (Tr. 30). The instant readout of the
| ar ge equi pnent ranged from 92 to 98 dBA.

The dosineter on Morrison indicated a readout of 139 percent
or approximately 92.5 dBA (Tr. 31). Anything readi ng over 90 dBA
constitutes overexposure.

Excessive noi se can cause | oss of hearing.

The inspector reconmended that the enployee clean the area
when the crusher was shut down (Tr. 33).

Three workers were nonitored for noise but only Steve
Morri son was overexposed (Tr. 41).

Cl eani ng around equi pnment is a continuous activity. A
dosi neter does not get in the worker's ear (Tr. 46).

Respondent' s Evi dence

Bryan Hoyt Murphy testified he has been the |oss contro
manager for Sundt Corporation for 14 years. The conpany has a
nunber of plants around the United States (Tr. 53, 54).

Concerning the noise levels, the conpany had no proof that
the inspector's equi pment was i nproperly calibrated. Further, the
conmpany had insufficient manpower to rotate its workers. In
addition, the enpl oyees were protected by personal protective
equi pment; i.e., foamearplugs. If properly put in the ears, a 10
to 18 dBA attenuation could be expected (Tr. 58).

Except for nmufflers already installed, there are no other
engi neering controls that could reduce the noise level (Tr. 59).
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Eval uati on of the Evi dence

The Secretary's evidence establishes a violation of the
noi se regul ati on. Enpl oyee Morrison was exposed to a noi se | eve
in excess of the permissible limt.

Respondent did not rebut the Secretary's evidence but relies
on the fact that the worker was wearing foamearplugs. It is
clai med that such earplugs reduce the noise |evel.

| reject respondent's argunment. Even though the earplugs may
reduce the noise level, the regulation requires the use of
feasi bl e adm nistrative or engineering controls. The fact that
only one of two miners in the area was exposed i ndi cates that
adm nistrative rotation controls were readily available. Cf. Jet
Asphalt and Rock Conpany, Inc., 3 FMSHRC 940 (1981); Call anan
I ndustries, Inc., 5 FMSHRC 1900 (1983).

The citation should be affirned.
Cvil Penalty

The statutory criteria to assess civil penalties is
contained in 30 U S.C. 0O 820(i). Mst of the statutory criteria
has been addressed by the stipulation of the parties. Concerning
the remaining elenments the gravity appears | ow since only
exposure over a long period can effect a worker's hearing. The
operator's negligence nust also be considered as | ow because it
believed its workers were protected by earplugs.

On bal ance | believe the $20 civil penalty, as proposed by
the Secretary, is appropriate.

Citation 2091028

This citation alleges respondent violated 30 C.F. R 0O
56.5001(a) which provides as follows:

0 56.5001 Exposure limts for Airborne Contam nants.

Except as permitted by 0O 56.5005 - (a) Except as provided
i n paragraph (b), the exposure to airborne contani nants
shall not exceed, on the basis of a tinme weighted
average, the threshold limt values adopted by the

Aneri can Conference of Governnental |ndustria

Hygi enists, as set forth and explained in the 1973
edition of the Conference's publication, entitled

"TLV's Threshold Limt Values for Chemical Substances

in Workroom Air Adopted by ACA@H for 1973," pages 1
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t hrough 54, which are hereby incorporated by reference and nmade a

part hereof. This publication my be obtained fromthe American
Conference of Covernnental Industrial Hygienists by witing to
the SecretaryATreasurer, P.O Box 1937, Cincinnati, Ohio 45201
or may be examined in any Metal and Nonnmetal M ne Safety and
Health District or Subdistrict Office of the Mne Safety and
Heal th Admini stration. Excursions above the |isted threshol ds
shall not be of a greater nagnitude than is characterized as
perm ssi bl e by the Conference.

Sumary of the Evidence

Archie Fuller, an MSHA m ning inspector for nine years, has
been trained regarding silica (Tr. 9A14).

I nspector Fuller calibrated the dust punp the day before his
i nspection (Tr. 15). The witness further explained the
met hodol ogy used in taking a dust sanmple (Tr. 16A21, Ex PA7). The
result in an 8Ahour sanpling indicated an enpl oyee was exposed to
a .88 shift weighted average of silica. The threshold limt value
(TLV) is .34 (Tr. 19, 21). Three sanples were taken. One was
voi ded, one was not in violation and one anal ysis caused the
i ssuance of Citation 2091028 (Tr. 20, 48).

MSHA i s concerned about silica because of the hazard of
silicosis, a lung disease. Silica will reduce the elasticity in a
person's lungs (Tr. 22, 23).

Enpl oyee Ji m Bl ackwel I, who mai ntains and greases novi ng
parts on the crusher and conveyors, was the enpl oyee who was
exposed (Tr. 23, 25). The enpl oyee woul d not have been exposed if
he had perfornmed the function when the crusher was shut down. In
addition, he could have been rotated with another enployee (Tr.
25). Further, the sprinklers which were frozen could have been
fixed (Tr. 25, Ex RA11).

In cross-exani nation the inspector indicated he calibrated
the dust sanpler at the MSHA field office in Grants, New Mexico
The altitude at that location is about 6200 feet as conpared with
5300 at the work site (Tr. 34). The inspector felt the difference
in altitude would not affect the result "that nmuch." The sanpling
punp was a Bendix Mcronair (Tr. 35, 51). The punp is not
calibrated at the factory (Tr. 36).

On the day of the inspection the tenperatures in Bloonfield
were never higher than 37 degrees, with a | ow of about 30 (Tr.
36, 37). The inspector considered the water sprays to be
engi neering controls (Tr. 37).
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Bl ackwel | was sanpl ed outside the respirator and he was exposed
to silica-bearing dust, especially if his respirator had a | eak
init, was inmproperly fit, slipped down, or if he took it off
(Tr. 39, 40). If the respirator was tight-fitting he wasn't
exposed (Tr. 41).

Bl ackwel | 's respirator was MSHA, OSHA and NI OSH approved
(Tr. 39, 40).

Concerning the dust citation, Brian Mirphy, respondent's
wi t ness, indicated the engineering controls were shut down the
day the citation was issued. In addition, the conpany did not
have a sufficient nunmber of workers on the site to rotate them
(Tr. 54).

M. Mirphy attenpted to obtain information as to the extent
a 900 foot difference in elevation would affect the test
equi pnment. However, the National Safety Council and N OSH coul d
not give a definitive calculation (Tr. 55).

The worksite was at 5000 feet and the punp was calibrated at
6000 feet. At the higher altitude the punp would be draw ng nore
air (Tr. 56).

Eval uati on of the Evidence

As a threshold matter it is apparent that the punp was
calibrated for 6000 feet and the worksite was 900 feet |ower. The
i nspector agreed that this could cause sonme difference. In short,
| agree with respondent's witness that the calibration at 6000
feet would cause the punp to draw nore air when used at the | ower
el evation. This could readily overload the sanpling. In addition
one cassette was voided and a third did not establish a
vi ol ati on.

On bal ance, | conclude that the Secretary did not sustain
hi s burden of proof.

For the foregoing reasons Citation 2091028, and al
penal ties therefore, should be vacated.

Concl usi ons of Law
Based on the entire record and the factual finding nade in
the narrative portion of this decision, the foll ow ng concl usions
of law are entered

1. The Commission has jurisdiction to decide this case.

2. Respondent violated 30 C F.R 0O 56.5050(b) and Citation
2091027 shoul d be affirmed.
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3. Respondent did not violate 30 C.F.R [ 56.5001(b) and Citation
2091028 shoul d be vacat ed.

Based on the findings of fact and conclusions of law | enter
the follow ng:

ORDER

1. Citation 2091027 and the proposed penalty of $20 are
af firnmed.

2. Citation 2091028 and all penalties therefor are vacated.

John J. Morris
Adm ni strative Law Judge



