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APRIL 1987

Review was granted in the following cases during the month of April:

Harlan L. Thurman v. Queen Anne Coal Company, Docket No. SE 86-121-D.
(Judge Weisberger, March 5, 1987)

Secretary of Labor on behalf of Bobby G, Keene v. § & M Coal Company,
Prestige Coal Co. & Tolbert Mullins, Docket No. VA 86-34-D. (Judge
Melick, March 2, 1987)

Rushton Mining Company v. Secretary of Labor, MSHA, Docket Nos.

PENN 86-~44~R, PENN 86-~92. (Judge Broderick, March 19, 1987)

Review was denied in the following cases during the month of April:

Secretary of Labor, MSHA v. Texas Utilities Generating Company,
Docket No. CENT 86-119. (Petition for Interlocutory Review of Judge
Weisberger's February 4, and March 19, 1987 Orders.)

Alfred Cox v. Pammlid Coal Company, Docket No. WEVA 86-73-D. (Judge
Koutras, March 5, 1987)

Secretary of Labor on behalf of Andy Brackner v. Jim Walter Resources,
Inc., Docket No. SE 86~69~D. (Motion for Reconsideration of Commission
Decision, March 20, 1987)

Rushton Mining Company v. Secretary of Labor, MSHA, Docket Nos.
PENN 85-253-R, 86-1. (Motion for Clarification of Commission Order,
March 30, 1987)






- COMMISSION DECISIONS







FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

April 7, 1987

SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

e

sy se

v, : Docket No. PENN 85-201

CANON COAL COMPANY

BY: Ford, Chairman; Backley, Doyle, Lastowka and Nelson,
Commissioners

DECISION
BY THE COMMISSION:

This civil penalty proceeding involving Canon Coal Company
("Canon") arises under the Federal Mine Safety and Health Act of 1977,
30 U.S.C. § 801 et seq. (1982). Commission Administrative Law Judge Roy
J. Maurer issued a decision that in relevant part vacated a withdrawal
order alleging a violation of 30 C.F.R. § 75.200. 8 FMSHRC 696, 705-10
(May 1986) (ALJ). 1/ The Commission directed review on its own motion
(30 U.S.C. § 823(d)(2)(B)), limiting review solely to the legal question
of whether the judge properly had construed section 75.200. For the
" reasons that follow, we conclude that the essence of the judge's
decision is consistent with the appropriate construction of this
important standard and we affirm.

On October 9, 1984, a fatal roof fall accident occurred in Canon's
Pitt Gas Mine, an underground coal mine located in Clarksville,

1/ In pertinent part, section 75.200 provides:

Each operator shall undertake to carry out on a
continuing basis a program to improve the roof
control system of each coal mine and the means and
measures to accomplish such system. The roof and
ribs of all active underground roadways, travelways,
and working places shall be supported or otherwise
controlled adequately to protect persons from falls
of the roof or ribs.

(Emphasis supplied.)
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Pennsylvania. Following its accident investigation, the Department of
Labor's Mine Safety and Health Administration ("MSHA") issued to Canon
several citations and orders, all alleging violations of section 75.200.
In his decision, Judge Maurer, in relevant part, vacated the order that
is the subject of the present proceeding. In reaching this conclusion,
the judge stated, among other things, that "[w]hile ... it is not
necessary to prove a violation of the roof control plan in order to
sustain a violation of [section] 75.200, the evidence must show that the
operator knew or should have known that a condition existed that
required additional support and yet it was not provided." 8 FMSHRC at
709. Focusing on this language, the Commission on its own motion
directed review of that portion of the judge's decision vacating the
order. (The Secretary did not seek review of the judge's decision.)

Section 75.200, which reflects section 302(a) of the Mine Act, 30
U.$.C. § 862(a), is a mandatory safety standard of central importance in
the crucial regulatory area of roof control in underground ccal mines.
With respect to the requirement in section 75.200 that roof and ribs ''be
supported or otherwise controlled adequately," this standard is
expressed in general terms so that it is adaptable to myriad roof
condition and control situations. See generally Kerr-McGee Corp., 3
FMSHRC 2496, 2497 (November 1981). Questions of liability for alleged
violations of this broad aspect of this standard are to be resolved by
reference to whether a reasonably prudent person, familiar with the
mining industry and the protective purpose of the standard, would have
recognized the hazardous condition that the standard seeks to prevent.
Cf. Ozark-Mahoning Co., 8 FMSHRC 190, 191-92 (February 1986); Great
Western Electric Co., 5 FMSHRC 840, 841-42 (May 1983); U.S. Steel Corp.,
5 FMSHRC 3, 5 (January 1983); Alabama By-Products Corp., 4 FMSHRC 2128,
2129 (December 1982). Specifically, the adequacy of particular roof
support or other control must be measured against the test of whether
the support or control is what a reasonably prudent person, familiar
with the mining industry and protective purpose of the standard, would
have provided in order to meet the protection intended by the standard.
" We emphasize that the reasonably prudent person test contemplates an
objective -- not subjective -- analysis of all the surrounding
circumstances, factors, and considerations bearing on the inquiry in
issue. See, e.g., Great Western, supra, 5 FMSHRC at 842-43; U.S. Steel,
supra, 5 FMSHRC at 5-6.

While the judge's decision contains some language not completely
congruent with the wording of the reasonably prudent person test
consistently applied by this Commission in determining the applicability
of broad standards to particular factual circumstances, we are satisfied
that the judge applied that construction in essence and that his
decision is consistent with it. In its post-hearing brief, Canon
expressly had urged upon the judge the reasonably prudent person
construction of this standard. The judge proceeded to examine all the
objective circumstances surrounding the roof fall. 8 FMSHRC at 700-10.
He concluded, in essence, that the Secretary had failed to produce
evidence that objective signs existed prior to the roof fall that would
have alerted a reasonably prudent person to install additional roof
support beyond the support that actually had been provided by the
operator. 8 FMSHRC at 710.. Therefore, because the judge's application
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of the standard is consistent with the appropriate interpretative
approach and this was the limited concern of our direction for review,
we find no reason to disturb the judge's holding.

Accordingly, the judge's decision is affirmed insofar as it is
consistent with this decision.

&Z{./&c{{a/é&aﬁ

"Richard V. Backley, Commissione;,<~1”’

g 0 Mol

Joyce A. Doyle, Commissifher

James A, Lasto ka, Commissioner

»

L. Clair Nelson, Comm1531oner
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Joseph Mack, ILII, Esquire

Thorp, Reed & Armstrong

One Riverfront Center
Pittsburgh, Pennsylvania 15222

Jerald S. Feingold, Esquire
Office of the Solicitor
U.S. Department of Labor
4015 Wilson Boulevard
Arlington, Virginia 22203

Administrative Law Judge Roy J. Maurer

Federal Mine Safety and Health Review Commission
5203 Leesburg Pike, Suite 1000

Falls Church, Virginia 22041
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

April 14, 199"

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
on behalf of ANDY BRACKNER

e se  ae

v. Docket No. SE 86-69-D

ao 60 @0 wo  se

JIM WALTER RESOURCES, INC.

BEFORE: Ford, Chairman; Backley, Doyle, Lastowka and Nelson,
Commissioners

ORDER

BY THE COMMISSION:

Jim Walter Resources, Inc. ("JWR"), has filed a Motion for
Reconsideration requesting that the Commission reconsider its March 20,
1987 order denying JWR's previously filed petition for discretionary
review in this matter. Upon consideration of the motion and the
Commission's previous order, the motion for reconsideration is denied.

ord B. rd, Chairman

ﬁiLx/c L //4

Richard V. Backley, CommiSS1oner

Lastowkﬁ\‘?omm1351oner

k&,‘,\, /{.m» e

L. Clair Nelson, Commissioner
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David M. Smith, Esq.

Maynard, Cooper, Frierson & Gale, P.C.
12th Floor, Watts Bldg.

Birmingham, AL 35203

Ann Rosenthal, Esq.
Office of the Scolicitor
U.S. Department of Labor
4015 Wilson Blvd.
Arlington, VA 22203

Administrative Law Judge James Broderick

Federal Mine Safety and Health
Review Commission

5203 Leesburg Pike, Suite 1000
Falls Church, VA 22041
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

April 30, 1987

SECRETARY OF LABOR
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

o8 ew es e

v. Docket No. LAKE 84-98

0% %6 o

YOUGHIOGHENY & OHIO COAL COMPANY

BEFORE: Ford, Chairman; Backley, Doyle, Lastowka and Nelson,
Commissioners

DECISION

BY THE COMMISSION:

In this civil penalty proceeding arising under the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. § 801 et seq. (1982)(the "Mine
Act"), the issues are whether a Commission administrative law judge
erred in holding Youghiogheny & Ohio Coal Co. ("Y&0") in default;
whether two violations of a mandatory safety standard were "significant
and substantial" within the meaning of section 104(d)(1) of the Mine
Act, 30 U.S.C. § 814(d)(1); and whether the procedure followed in
assessing civil penalties for the violations was proper. For the
reasons that follow, we conclude that, to the extent that the judge
characterized his disposition as a default, he erred. Further, we
affirm the judge's findings that the violations were significant and
substantial and his civil penalty assessments.

Y&0's Nelms No. 2 Mine, an underground coal mine, is located in
Harrison County, Ohio. On March 14, 1984, Robert Cerana, an inspector/
ventilation spacialist of the Department of Labor's Mine Safety and
Health Administration ("MSHA"), conducted a ventilation inspection of
the 013 section of the mine. In the "C" entry the inspector observed
coal dust filtering through the man doors in the stopping line between
the "C" and "D" entries. The inspector had detected recirculation of
air on the 013 section twice during the two months prior to March 1984.
The coal dust indicated to the inspector that the section again might be
experiencing recirculation of air. Utilizing a smoke tube, the
inspector determined that return air in the "D" entry was recirculating
into the "C" entry and was traveling from the "C" entry to the face.

The inspector believed that the recirculation was caused by an auxiliary
fan on the section. The inspector found .1Z to .27 of methane in the
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section. (The mine liberates methane at a rate of approximately 1.5
million cubic feet per minute.)

The inspector issued a citation alleging a violation of 30 C.F.R.
§ 75.302-4. 1/ Although the inspector estimated that the violation
could be corrected in about one hour, he allowed approximately two hours
for abatement. During that time the section foreman tried unsuccess-
fully to abate the violation. The inspector did not extend the-
abatement period and issued a withdrawal order pursuant to section
104(b) of the Mine Act. 30 U.S.C. § 814(b).

Subsequent to the issuance of the withdrawal order, the mine
superintendent was summoned to the area. The superintendent ordered the
installation of three canvas-type baffle curtains behind the auxiliary
fan. Installation of the baffle curtains stopped the recirculation of
air.

On April 5, 1984, the inspector conducted another inspection at
the mine. When he arrived at the (021 section he cobserved three miners
working and several pieces of electrical equipment in operation,
including an auxiliary fan, a roof bolting machine, and a continuous
mining machine. The inspector toock a mean entry air velocity reading at
the continuous mining machine. The reading indicated a mean entry air
velocity of 30 feet a minute. 30 C.F.R. § 75.301-4(a) requires a
minimum mean entry air velocity of 60 feet a minute. (A citation was
issued for this violation but it is not before us). To increase the air
velocity, the tail tube was removed from the back of the auxiliary fan.

Approximately fifteen minutes later the inspector observed coal
dust suspended in the atmosphere in the "B" entry. The inspector
determined that air was recirculating on the section between the "A" and
"B" entries. The inspector also detected methane in the section, .5% at
the face of the "A" entry and between .27 and .37 in the "B" entry. The
inspector issued a citation alleging a violation of section 75.302-4(a)
and found that the violation was significant and substantial.

The violation was abated when the foreman installed three baffle
curtains behind the auxiliary fan. This procedure was suggested to the
foreman by the inspector after the foreman indicated that he did not
know how to abate the violation.

1/ 30 C.F.R. § 75.302-4(a) provides in part:

In the event that auxiliary fans and tubing are
used in lieu of or in conjunction with a line
brattice system to provide ventilation of the
working face:

(a) The fan shall be a of permissible type,
maintained in permissible condition, so located and
operated to avoid any recirculation of air at any
time, and inspected frequently by a certified person
when in use. .
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Because the inspector's supervisor believed that the recirculation
problem '"reoccurs consistently" (Exh. M-5), the supervisor recommended
that MSHA specially assess both violations under 30 C.F.R. § 100.5. 2/
Consequently, the Secretary proposed specially assessed civil penalties
of $850 and $950 for the violatiomns.

At the conclusion of an evidentiary hearing, former Commission
Administrative Law Judge Joseph B. Kennedy issued a bench decision in
which he found that the violations of section 75.302-4(a) occurred and
that they were significant and substantial. The judge assessed civil
penalties of $1,000 and $950. Later, the judge confirmed his bench
decision in writing (7 FMSHRC 1185 (August 1985)(ALJ)}) but on review,
the Commission concluded that the content of the written decision failed
to conform to the requirements of Commission Procedural Rule 65(a), 29
C.F.R. § 2700.65(a). The Commission remanded the case to the judge for
the entry of a decision in accordance with the Commission’s Rules of
Procedure. 7 FMSHRGC 1335-36 (September 1985).

On remand, the judge ordered both parties to file briefs with
proposed findings of fact and conclusions of law. One day before Y&0's
submission was due, it petitioned the Commission for interlocutory
review, requesting relief from the judge's order and asserting that a
submission would be futile in view of the judge's prior rulings. The
Commission denied Y&0's petition. The judge next ordered Y&0 to show
cause why it should not be deemed to be in default for failing to make
any submission. Y&0 did not respond and the judge issued his final
decision in part purporting to default Y&0 and ordering the payment of
the same penalties he had previously assessed. 3/ 8 FMSHRC 121 (January
1986)(ALJ). In addition, the judge set forth reasons and bases for his
finding the violations significant and substantial and for his penalty
assessments. In response to Y&0's argument that the Secretary had not
complied with his Part 100 regulations in proposing penalties for the
violations and that therefore MSHA should reassess the penalties, the
judge held that the Commission exercises independent judgment in civil
penalty assessments, is not bound by the manner in which MSHA arrives at
civil penalty proposals, and that therefore reassessment by MSHA was
unnecessary. 8 FMSHRC at 134.

On review Y&0 argues that the judge erred in finding it in
default. Y&0 also challenges the judge's findings that the violations
were significant and substantial, as inconsistent with the Commission's

2/ 30 C.F.R. Part 100 sets forth the criteria and the procedures by
which the Secretary of Labor, through MSHA, proposes the assessment of
civil penalties under sections 105 and 110 of the Mine Act. 30 U.S.C.
§§ 815 and 820. Under 30 C.F.R. § 100.5 of these procedures, MSHA may
elect to waive its regular penalty assessment formula (30 C.F.R. §
100.3) or single penalty assessment provision (30 C.F.R. § 100.4) and
instead specially assess penalties for violations.

3/ Y&0's failure to respond to the judge's order was the subject of a
disciplinary referral by the judge and has been addressed previously by
the Commission. Disciplinary Proceeding, 8 FMSHRC 663 (May 1986).
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decision in Cement Division, National Gypsum Co., 3 FMSHRC 822 (April
1981). Finally, Y&0 asserts that the judge erred in refusing to require
the Secretary to reassess his proposed penalties under Part 100.3 or
100.4.

We hold that the judge's purported "default" of Y&0 was in name
only, and had no practical adverse impact on Y& or upon the substance
of the decision. Commission Procedural Rule 62, 29 C.F.R. § 2700.62,
empowers a Commission judge to require the submission "of proposed
findings of fact, conclusions of law, and orders, together with
supporting briefs." 4/ Commission Procedural Rule 63(a) authorizes a
Commission judge to enter an order of default "[wlhen a party fails to
comply with an order of a judge after an issuance of an order to show
cause...." 29 C.F.R. § 2700.63(a). However, Commission Procedural Rule
63(b), 29 C.F.R. § 63(b), states that in a civil penalty proceeding the
judge, after finding a party in default, is required to "also enter a
summary order assessing the [Secretary's] proposed penalties as
final...." (Emphasis added). 5/ One of the purposes of these rules is
to provide for the Commission's assessment of civil penalties in those
instances where, because of a party's default, there is an inadequate
record upon which to base a judge's independent penalty determination.
Here, the judge did not assess the Secretary's proposed penalties as
final, rather he assessed the penalties de novo, based upon the complete
record developed at the hearing before him and in accordance with the
statutory penalty criteria. In essence, therefore, the judge's
disposition was on the merits, it was not a "default."

We now address Y&0's challenge to the significant and substantial
findings and the other penalty aspects of this case. In concluding that

4f 29 C.F.R. § 2700.62, titled "Proposed findings, conclusions and
orders,' states:

The Judge may require the submission of proposed
findings of fact, conclusions of law, and orders,
together with supporting briefs. The proposals
shall be served upon all parties, and shall contain
adequate references to the record and authorities
relied upon.

5/ 29 C.F.R. § 2700.63, titled "Summary disposition of proceedings,"
states: .

(a) Generally. When a party fails to comply with
an order of a judge or these rules, an order to show
cause shall be directed to the party before the
entry of any order of default or dismissal.

(b) Penalty proceedings. When the Judge finds the
respondent in default in a civil penalty proceeding,
the Judge shall also enter a summary order assessing
the proposed penalties as final, and directing that
such penalties be paid.

676



the first violation of section 75.302-4(a) was significant and
substantial, the judge found that there existed a reasonable likelihood
that the hazard contributed to by the violation could result in a
serious or extremely serious injury. 8 FMSHRC at 131-132. 6/

We have previously held that a violation is properly designated
significant and substantial "if, based on the particular facts
surrounding that violation, there exists a reasonable likelihood that
the hazard contributed to will result in an injury or illness of a
reasonably serious nature." National Gypsum, 3 FMSHRC at 825. 1In
Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), we explained:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum the Secretary ...
must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a measure of danger to safety--
contributed to by the violation; (3) a reasonable
likelihood that the hazard contributed to will
result in an injury; and (4) a reasonable likelihood
that the injury in question will be of a reasonably
serious nature.

We have explained further that the third element of the Mathies formula
"requires that the Secretary establish a reasonable likelihood that the
hazard contributed to will result in an event in which there is an
injury." U.S. Steel Mining Co., 6 FMSHRC 1834, 1836 (August 1984).
(Emphasis deleted). We have emphasized that, in accordance with the
language of section 104(d)(1), it is the contribution of a violation to
the cause and effect of a hazard that must be significant and
substantial. 6 FMSHRC at 1836,

Y&0 admits that air was recirculating on the 013 section. The
evidence establishes that the discrete safety hazard contributed to by
the violation was the accumulation of methane and coal dust and a
resulting danger of explosion or fire. The key issue is whether there
was a reasonable likelihood that the hazard contributed to would result
in an event in which there is an injury.

We conclude that substantial evidence supports the judge's finding
that such a reasonable likelihood existed. As the judge properly
recognized, the viclation must be eva uated in terms of continued normal

6/ We recognize that the judge, sua sponte, made a finding that the
violation was significant and substantial, where no such charge was
alleged by the Secretary. In its petition for discretionary review, Y&0
did not challenge the judge's authority to make such a finding, nor did
we sua sponte direct review of the issue. Thus, we leave for another
day the question of whether a Commission judge may make findings that a
violation is significant and substantial absent a Secretarial allegation
to that effect. 30 U.S.C. §§ 823(d)(2)(A)(iii), 823(d)(2)(B); 29 C.F.R.
§§ 2700.70(f), 2700.71. ‘
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mining operations. U.S. Steel Mining Co., 6 FMSHRC 1573, 1574 (July
1984). The air on the section was recirculating and coal was being
mined. Although the concentration of methane was low at the point in
time that the vioclation was cited, the mine liberates large quantities
of methane and the inspector testified without contradiction that sudden
releases of methane can occur at any time., In fact, as the judge noted,
due to the amount of methane liberated at the mine it is on the frequent
inspection cycle mandated by section 103(i) of the Act, 30 U.S.C.

§ 813(i). Thus, had normal mining operations continued, methane could
have accumulated in unsafe concentrations. See U.S. Steel Mining Co.,
7 FMSHRC 1125, 1130 (August 1985). Further, several potential ignition
sources were present on the section in the form of an electrically
powered ram car, a roof bolting machine, a scoop and an auxiliary
ventilation fan.

In order to establish the significant and substantial nature of
the violation, the Secretary need not prove that the hazard contributed
to actually will result in an injury causing event. The Commission has
consistently held that proof that the injury-causing event is reasonably
likely to occur is what is required. See, e.g., U.S. Steel Mining Co.,
7 FMSHRC at 1125; U.S. Steel Mining Co., 7 FMSHRC 327, 329 (March 1985).

Y&0's challenge to the judge's significant and substantial
designation of the second violation of section 75.302-4(a) must also be
rejected in light of the substantial evidence supporting the judge's
decision. '

Here, the inspector testified that at the time of the violation he
found .57 methane at the face. He further testified that a sudden
release or outburst of methane had occurred recently at the mine, which
resulted in a concentration of 1.8%. (As noted above the mine is on a
section 103(1) inspection cycle.) The presence of the electrically
powered continuous mining machine constituted a possible ignition
source. Accordingly, the judge's findings of significant and
substantial violations must be affirmed.

Finally, we turn to the penalty aspects of this case, and to Y&0's
assertion that the judge erred in failing to require the Secretary to
redetermine his proposed penalties under the Secretary's regular penalty
assessment procedure of section 100.3 or his single penalty procedure of
section 100.4.

At the outset, we acknowledge that the argument raised by Y& here
differs somewhat from that presented in other cases addressing the
separate roles of the Secretary and the Commission under the Mine Act's
bifurcated penalty assessment scheme. In the prior cases cited by the
parties the central issue has concerned whether in assessing penalties
in contested cases the Commission and its judges are bound by the
penalty assessment regulations adopted by the Secretary in Part 100. We
have consistently rejected assertions that, in serving our separate and
distinct function of assessing appropriate penalties based on a record
developed in adjudicatory proceedings before the Commission, we are
bound by the Secretary's regulations, which are intended to assist him
in proposing appropriate penalties. See, e.g., Sellersburg Stone Co., 5
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FMSHRC 287 (March 1983), aff'd, 737 F.2d 1147 (7th Cir. 1984); Black

Diamond Coal Mining Co., 7 FMSHRC 1117 (August 1986); U.S. Steel Mining
Co., 6 FMSHRC 1148 (May 1984).

In the present case, however, Y& makes it clear that it is not
arguing that the Commission is required to adhere to the Secretary's
penalty regulations. Rather, it argues that when the Secretary fails to
conform to his own regulations in proposing penalties, the Commission
must require the Secretary to re-propose a penalty in a manner
consistent with his regulations. We have carefully considered Y&0's
argument. For the reasons that follow, we conclude that the
Commission's independent penalty assessment authority under the Mine
Act's bifurcated penalty assessment scheme serves to provide the
necessary and appropriate relief in the vast majority of instances where
the Secretary fails to follow his penalty assessment regulations in
proposing penalties. We further hold, however, that in certain limited
circumstances the Commission may require the Secretary to re-propose his
penalties in a manner consistent with his regulations.

As has been stated, "[il]t is axiomatic that an agency must adhere
to its own regulations." Brock v. Cathedral Bluffs Shale 0il Co., 796
F.2d 533 (D.C. Cir. 1986)(Scalia, J.), citing Accardi v. Shaughnessy,
347 U.S. 260, 265-67 (1954). The Secretary's Part 100 penalty
regulations were formally promulgated and are published in the Federal
Register. Therefore, if the regulations were to be considered in
isolation they would appear to fall within the purview of the referenced
axiom and fidelity by the Secretary to his regulations would be
essential to assessment of an appropriate penalty. Id. Viewing the
Secretary's regulations in their proper context in the Mine Act's
overall penalty assessment scheme, however, we conclude that it
generally is neither required nor desirable to require the Secretary to
re-propose a penalty. The Commission possesses explicit, statutory
authority to independently assess an appropriate penalty based on the
record evidence pertaining to the statutory criteria specified in
section 110(i), 30 U.S.C. § 820(i), developed before it. The record
developed in an adversarial proceeding concerning the statutory penalty
criteria invariably will be more complete, current and fairly balanced
than the information that is normally available to the Secretary at the
pre-hearing stage when he must unilaterally determine and propose a
penalty. Further, because the Commission is itself bound by proper
consideration of the statutory criteria and its penalty assessments are
themselves subject to judicial review under an abuse of discretion
standard, no compelling legal or practical purpose would be served by
requiring the Becretary to undertake again to propose a penalty where a
preferable record already has been developed before the Commission.
Therefore, we hold that, once a hearing has been held, a determination
by the Commission or one of its judges that the Secretary failed to
comply with Part 100 in proposing a penalty does not require affording
the Secretary a further opportunitv #n propose - -~=nslty, Rather, in
such circumstances the appropriate course is for the Commission or its
judges to assess an appropriate penalty based on the record.

We further conclude, however, that it would not be inappropriate
for a mine operator prior to.a hearing to raise and, if appropriate, be
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given an opportunity to establish that in proposing a penalty the
Secretary failed to comply with his Part 100 penalty regulations. If
the manner of the Secretary's proceeding under Part 100 is a legitimate
concern to a mine operator, and the Secretary's departure from his
regulations can be proven by the operator, then intercession by the
Commission at an early stage of the litigation could seek to secure
Secretarial fidelity to his regulations and possible avoidance of full
adversarial proceedings. However, given that the Secretary need only
defend on the ground that he did not arbitrarily proceed under a
particular provision of his penalty regulations, and given the
Commission's independent penalty assessment authority, the scope of the
inquiry into the Secretary's actions at this juncture necessarily would
be limited.

We recognize that in the present case Y&0 did attempt to raise
this issue at an early stage of the proceedings, but was rebuffed by the
judge who failed to distinguish Y&0's argument from those that had been
previously considered by the Commission. On this record, however, the
judge's error was harmless. Y&0 has not established that the special
penalty assessments proposed by the Secretary were arbitrarily made.

30 C.F.R. § 100.5 provides that "MSHA may elect to waive the regular
assessment formula (§ 100.5) or the single assessment provisions

(§ 100.4) if the Agency determines that conditions surrounding the
violation warrant special assessment." It further states, "[Slome types
of violations may be of such a nature or seriousness that it is not
possible to determine an appropriate penalty [by using the regular or
the single penalty assessment provisions]." The regulation provides
that "[alccordingly, the following categories [of violations] will be
individually reviewed to determine whether a special assessment is
appropriate:

% ¥ %

(h) Violations involving an extraordinarily high
degree of negligence or gravity or other unique
aggravating circumstances."

30 C.F.R. § 100.5(h). MSHA's supervisory mining engineer who reviewed
the citations at issue and recommended that they be specially assessed
testified that he made the recommendations, among other reasons, because
recirculation was a continuing problem at the mine, because he believed
Y&0 exhibited a high degree of negligence in permitting the violations
to exist, and because of the seriousness of the hazard posed by the
violations. These considerations all fall within the purview of section
100.5(h) as a basis for a special assessment, and we cannot conclude
that in proposing the special assessments .inder section 100.5 the
Secretary acted arbitrarily. Therefore, it was proper for the judge to
assess penalties based on the record developed at the hearing.

Although Y&0 further challenges the judge's penalty assessments as
they relate to the negligence and gravity criteria, we hold that
substantial evidence supports the judge's negligence and gravity
findings regarding both violations. It is not disputed that
recirculation previously occurred at the mine. Approximately one month

680



before the first violation was cited the mine superintendent discussed
the mine's recirculation problems with MSHA district personnel. During
these discussions the superintendent was told that the use of baffle
curtains offered a possible solution. When the second recirculation
violation here was cited, three weeks after the first, the section
foreman apparently still was not aware that the use of baffle curtains
could prevent the recirculation problem encountered. Regarding the
gravity of the violations, the mine liberates large amounts of methane,
some methane was present in the sections at the time each violation was
cited, and ignition sources were also present. In view of these
factors, the judge properly evaluated the gravity of the violations as
being serious. We further find that the amount of the penalties
assessed by the judge are supported by the record, are consistent with
the statutory penalty criteria, and will not be disturbed. Shamrock
Coal Co., 1 FMSHRC 469 (June 1979).
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Accordingly, the decision of the administrative law judge is affirmed
insofar as it is consistent with this decision.

Ford B. P6rd, Chairman

ﬁiuuw%ééwx

‘Richard V. Backley, Commissionerj~”

Joyce A. Dovle, Comm1881one

%W;és%;,

ames A, Lastowka9 Commissioner

M&M

L. Clair Nelson, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006
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ADMINISTRATION (MSHA)
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V. H Docket No. LAKE 85-47

WILMOT MINING COMPANY

BEFORE: Ford, Chairman; Backley, Doyle, Lastowka and Nelson,
Commissioners

DECISION

BY THE COMMISSION:

In this civil penalty proceeding arising under the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. § 801 et seq. (1982), the
following issues are presented on review: (1) whether the Commission
administrative law judge below abused his discretion in rejecting a
proposed settlement between the parties; (2) whether the cited operator,
Wilmot Mining Company ("Wilmot"), violated 30 C.F.R. § 48.28(a), a miner
training regulation; (3) whether Wilmot was negligent in connection with
the use of a front-end loader without a rollover protective structure
("ROPS"); and (4) whether Wilmot violated 30 C.F.R. § 77.1605(b) by
failing to equip a front-end loader with adequate brakes and, if so,
whether Wilmot was negligent in connection with that violation. For the
reasons that follow, we reverse the judge's conclusion that a violation
of 30 C.F.R. § 48.28(a) was established, but otherwise affirm the
judge's decision.

At about 2:00 p.m. on May 25, 1984, John Schrock, Stripping
Superintendent in charge of Wilmot's North Mine, a surface coal mine
located in Navarre, Chio, was leaving the 001-0 pit driving a Terex 72-
41 front-end loader ("Terex'). As Schrock was exiting the pit, he
stopped about 100 feet from the bottom and backed down the road to make
room for a descending coal truck. Schrock's Terex began to roll
backwards, went off the road, struck the face of the highwall and rolled
over. The cab was crushed and Schrock was killed.

Not long before the accident, Harold Bain, Wilmot's General
Manager, observed Schrock with the Terex planting trees near the road
leading into the pit area. Bain gave Schrock paychecks to deliver to
the miners working in the pit. Just before the accident, Schrock drove
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the Terex to the equipment parking lot near the pit entrance and told a
mechanic that he had "lost" his brakes. Before the mechanic could
inspect the brakes, however, Schrock drove the Terex into the pit area
where the fatal accident occurred.

An inspector of the Department of Labor's Mine Safety and Health
Administration ("MSHA") investigated the accident. He found that the
Terex did not have a ROPS and cited Wilmot for a violation of 30 C.F.R.
§ 77.403a(a), a mandatory safety standard requiring loaders and certain
other specified types of heavy mobile equipment to "be provided with ...
ROPS." The inspector also checked the Terex's brake system after the
Terex was removed from the pit. The inspector found that the brake
lines and cylinders were intact but that the brake fluid wzs low. When
the brakes were tested on level ground, at a "reasonably sliow speed,”
the Terex took 36 feet to stop. The inspector opined that the Terex's
normal stopping distance in such a test should have been five to ten
feet. Consequently, he cited Wilmot for a violation of 30 C.F.R.

§ 77.1605(b), a mandatory safety standard requiring mobile equipment to
be "equipped with adequate brakes."

The inspector also reviewed Wilmot'’s training records and his
review indicated that the last training at the mine bhad beer given in
1980 and that Wilmot had provided no annual refresher training in 1982
or 1983. 30 C.F.R. § 48.28(a) provides: "Each miner shall receive a
minimum of 8 hours of annual refresher training as prescribed in this
section." The inspector cited Wilmot for violating section 48.28(a) by
failing to provide eight hours of annual refresher training in 1982 or
1983 to the fourteen miners employed at the mine at the time of
citation.

Commission Judge William Fauver scheduled a hearing in this
proceeding for August 20, 1985, and directed the parties to explore
settlement. On August 15, 1985, the Secretary of Labor requested the
judge to approve a proposed settlement including stipulated civil
penalties totalling $2,300. The judge continued the hearing until
August 27, 1985, and the hearing went forward on that date. The judge
issued no order stating that settlement was rejected and provided no
notation or explanation on the record addressing the proposed
settlement.

In his decision, the judge concluded that the Secretary had
established a prima facie case of a violation of the annual refresher
training regulation. 8 FMSHRC 509, 512-13 (April 1986)(ALJ). The judge
stated: "The Secretary ... show[ed] that 14 miners were employed at the
time of the inspection [in May 1984], that the mine was a going concern
in 1982 and 1983, and that no refresher training was conducted for any
miner in 1982 or 1983." 8 FMSHRC at 512. In sustaining the ROPS
citation, the judge found that Schrock operated the Terex front-end
loader without a ROPS and that, consequently, the standard was violated.
8 FMSHRC at 513. 1In assessing a civil penalty, the judge determined
that Wilmot was grossly negligent in allowing Schrock to operate the
Terex in the pit. The judge concluded that Bain knew that Schrock was
operating the Terex without the ROPS when he gave Schrock the paychecks
and that Bain knew or should have known that Schrock would drive the
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Terex into the pit to deliver the paychecks. 8 FMSHRC at 510, 514. In
addition, the judge found Schrock grossly negligent in driving the Terex
into the pit and imputed that negligence to Wilmot. 8 FMSHRC at 514.
The judge also sustained the brake citation finding that the brakes were
defective. Underlying this conclusion were the judge's findings that
the cylinders were very low in brake fluid and that when the Terex was
tested on level ground it took 36 feet to stop and that on a steep road
such as the pit road the loader "would have virtually no brakes at all."
8 FMSHRC at 515. 1In assessing a civil penalty, the judge emphasized
that Schrock's conduct in driving with brakes known to be defective was
gross negligence, which was imputed to Wilmot. 8 FMSHRC at 515. The
judge assessed civil penalties totalling $7,500 for the three
violations.

Wilmot argues as a threshold issue that the judge, without
explanation, improperly rejected the settlement agreement. Settliement
of contested issues and Commission oversight of that process are
integral parts of dispute resolution under the Mine Act. 30 U.S.C.

§ 820(k); see Pontiki Coal Corp., 8 FMSHRC 668, 674 (May 1986). The
Commission has held repeatedly that if a judge disagrees with a penalty
proposed in a settlement he is free to reject the settlement and direct
the matter for hearing. See, e.g., Knox County Stone Co., 3 FMSHRC
2478, 2480-81 (November 1981). A judge's oversight of the settlement
process "is an adjudicative function that necessarily involves wide
discretion." Knox County, 3 FMSHRC at 2479.

On the present record, we cannot conclude that the judge committed
error. Wilmot apparently never objected to the judge's procedure in
going forward with the hearing. It did not object at the hearing or
argue this point to him in its post-hearing brief. Failure to object in
a timely manner to an alleged procedural error ordinarily waives the
right to complain of the error on appeal, and the Mine Act prohibits,
except for good cause shown, the raising of matters not first presented
to the judge. 30 U.S.C. § 823(d)(2)(iii); 29 C.F.R. § 2700.70(d).
Wilmot has not shown good cause for its failure to raise this objection
before the judge and consequently we cannot consider it. 1/

With respect to the alleged violation of section 48.28(a), Wilmot
argues that the Secretary failed to show that any of the fourteen
employees at issue were miners who required annual refresher training
during 1982 and 1983 and did not receive it. We agree.

The requirement for miner annual refresher training is contained
in section 115(a)(3) of the Mine Act, 30 U.S.C. § 825(a)(3), and is
implemented by the Secretary's training regulations at 30 C.F.R. Part
48. The requirement for annual refresher training means that an
operator must provide each covered miner in its employ with refresher

1/ In general, however, we believe that better practice requires that
if a judge rejects a written settlement proposal he issue an order to
that effect. Specifying the reasons for the rejection might sharpen the
issues for trial and even possibly encourage an acceptable settlement
proposal. .
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training within twelve months of his last training. Emery Mining Corp.,
5 FMSHRC 1400, 1401-03 (August 1983), aff'd, 744 F.2d 1411 (10th Cir.
1984)(construing section 115(a)(3) of the Mine Act and 30 C.F.R.

§ 48.8(a), a regulation identical to section 48.28(a) providing for
refresher training for underground miners). The Secretary's evidence as
to the alleged training violation here is insufficient. The Secretary
showed that the last training was given in 1980; that no records
reflected that the operator had provided annual refresher training for
the years 1982 and 1983; and that fourteen employees were on Wilmot's
payroll at the time of the citation in May 1984, These facts alone,
however, do not prove that any of the employees in question needed
refresher training during any twelve month period ending in the cited
time frame of 1982-83 and were not provided such training. In sum, we
find lacking any relevant proof as to the employment and training
histories of the fourteen employees in question. Significantly, in
Emery, supra, the Secretary proved the violation by showing that five
miners had received refresher training in June 1980 and that fifteen
months had elapsed since their last training. 5 FMSHRC at 1401, Thus,
we conclude that in the present case the Secretary did not establish a
violation of section 48.28(a) as to any of the fourteen individuals
during the time period to which the citation refers and that there is
not substantial evidence supporting the judge's finding of a violation.

Turning to the issue of the operator's failure to provide a ROPS
on the loader, Wilmot does not contest the judge's finding of a
violation of section 77.403a(a) but argues that it was not negligent in
connection with that violation. Wilmot submits that it was
unforeseeable that Schrock would drive the Terex into the pit without a
ROPS and that his negligence in doing so should not be imputed to the
company. We disagree.

It is well established that the negligent actions of an operator's
foremen, supervisors, and managers may be imputed to the operator in
determining the amount of a civil penalty. See, e.g., Southern Ohio
Coal Co., 4 FMSHRC 1459, 1463-64 (August 1982). 1In Nacco Mining Co.,

3 FMSHRC 848 (April 1981), the Commission recognized a narrow and
limited exception to this principle. The Commission held that the
negligent misconduct of a supervisor will not be imputed to an operator
- if: (1) the operator has taken reasonable steps to avoid the particular
class of accident involved in the violation; and (2) the supervisor's
erring conduct was unforeseeable and exposed only himself to risk.

3 FMSHRC at 850. The Commission emphasized, however, that even a
supervisory agent's unexpected, unpredictable misconduct may result in a
negligence finding where his lack of care exposed others to risk or harm
or the operator was otherwise blameworthy in hire, training, general
safety procedures, or the accident or dangerous condition in question.

3 FMSHRC at 851. We reject Wilmot's assertion that a Nacco defense was
established.

With regard to the foreseeability of Schrock's conduct, sub-
stantial evidence supports the judge's finding that Bain, as general
manager, knew or should have known that Schrock would drive to the pit
in the Terex loader when he gave Schrock the paychecks to deliver to the
miners in the pit. 8 FMSHRC at 514. At the time Bain gave the pay-
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checks to Schrock, the superintendent of the pit, Schrock was working
with the Terex near the access road to the pit. It was or should have
been foreseeable to Bain that Schrock would use the Terex for delivery
of the paychecks in the pit area. Also, Wilmot has not established that
it took reasonable steps to avoid the particular class of violation
involved here, specifically, it has not shown that it took effective
steps to prevent a loader without a ROPS from being operated in the pit
area. :

We emphasize that managers, such as Schrock, who was superin-
tendent and overall supervisor of the pit operation, must be held to a
demanding standard of care in safety matters. Managers and supervisors
in high positions must set an example for all supervisory and non-
supervisory miners working under their direction. Such responsibility
not only affirms management's commitment to safety but also, because of
the authority of the manager, discourages other personnel from
exercising less than reasonable care.

Wilmot contests the judge's findings of a violation of section
77.1605(b) and associated negligence. Concerning the violation, Wilmot
argues essentially that the record evidence does not support the judge's
finding as to the cause of the inadequacy of the brakes. To prove a
violation of this standard, however, the Secretary is not required %o
elaborate a complete mechanical explanation of the inadequacy of the
brakes. A demonstrated inadequacy itself may be sufficient. The
inspector checked the Terex's brake fluid levels and found them to be
below normal. He detected no leaks in the braking system and found the
major components of the system to be undamaged by the accident. When
the Terex was tested at a reasonably slow speed, thirty-six feet and
successively greater distances were required to stop the vehicle. His
testimony that at normal "operating capacity" during such a test the
Terex should have stopped within five to ten feet was unrefuted. We
note also that Bain conceded that the brakes were inadequate (Tr. 112),
disputing only the cause, which, in his view, was a blown booster
cylinder. Whatever the precise cause of the braking defect, the
evidence amply supports the judge's finding that the Terex was not
"equipped with adequate brakes," in violation of the cited standard. 2/

On the issue of negligence, Wilmot again raises a Nacco defense.
There is no question that Schrock's conduct was highly negligent; he
told a mechanic shortly before the accident that he had "lost" his
brakes but proceeded to drive the Terex down a grade into the pit area.
Whether Schrock's actions were foreseeable, the judge properly found
that his conduct ''greatly endangered himself and other persons who might
have been injured in an accident involving the Terex." 8 FMSHRC at 515.
Therefore, the Nacco defense was not established. 3 FMSHRC at 850-51.

2/ Wilmot objects to the judge's finding that "when fluid was added
to the normal level, it took only five to ten feet to stop." 8 FMSHRC
at 515. There is no evidence that the inspector added braking fluid in
testing the Terex. The evidence summarized above, however, inde-
pendently supports the finding of violation.
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Finally, Wilmot's argument that the penalties proposed by the
Secretary and assessed by the judge are excessive is rejected, with
respect to the 30 C.F.R. § 77.403a(a) and § 77.1605(b) violations. The
penalties assessed are supported by the record and reflect proper
consideration of the statutory penalty criteria. We will not disturb
them on review. Shamrock Coal Co., 1 FMSHRC 469 (June 1979).

Accordingly, we reverse the judge's finding that Wilmot violated
30 C.F.R. § 48.28(a) and vacate the penalty assessed for that violation.
We affirm the judge's decision as to the other violations and civil
penalties.

MM

Ford B. Forg/gﬂﬁairman

ccon? Socte.

"Richard V. Backley, Commissioner

Joyce A. Doyle, Commissicher

» Commissioner

L. Clair Nelson, Commissioner
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DECISION

Appearances: James H, Barkley, Esq., Office of the
Solicitor, U.S. Department of Labor, Denver,
Colorado, for Petitioner:
Randy L. Parcel, Esq., Parcel & Mauro, Denver,
Colorado, for Respondent.

Before: Judge Melick

This case is before me upon the petition for civil
penalty filed by the Secretary of Labor pursuant to section
105(d) of the Federal Mine Safety and Health Act of 1977,

30 U.s.C. § 801, et seq., the "Act," charging the Silver
State Mining Corporatlon (Silver State) with four violations
of regqulatory standards. / The general issues before me are
whether Silver State violated the cited regulatory standards
and, where alleged, whether those violations were of such a
nature as could signiflcantly and substantially contribute to
the cause and effect of a mine safety or health hazard, i.e.,
whether the violations were "significant and substantlal.“

If violations are found, it will also be necessary to
determine the appropriate civil penalty to be assessed in
accordance with section 110(i) of the Act.

L/ Three days of hearings were held in this case before
Judge John Carlson in Denver, Colorado, commencing August 21,
1985. . On October 21, 1986, the case was referred to the
undersigned following the untimely death of Judge Carlson.
The parties requested that a decision be rendered on the
existing record without further hearings and filed
supplemental briefs.
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Background

During relevant times, Silver State operated the subject
gold mine and mill in Cripple Creek, Colorado. 1In the
milling process, gold is leached from gold ore using a sodium
cyanide solution. After a period of usage, the pipes and
vats in the system become clogged with a mineral build-up
known as scale. Silver State decided to use a hydrochloric
acid (HCl) wash to remove the scale even though it had never
used this procedure before.

The HC1l could not safely be added directly to the
leaching system since the resulting chemical reaction would
produce highly toxic cyanide gas (hydrogen cyanide or HCN) if
combined with sodium cyanide. To avoid this dangerous
situation, as much of the cyanide leaching solution as
possible was first removed from the tanks. Inasmuch as drain
valves were located 10 inches from the bottom of the tanks,
however, not all of the cyanide solution could be removed.
Accordingly, approximately 700 gallons of the cyanide
solution remained in each of the 2 smaller tanks and
approximately 2,300 gallons remained in each of the 3 larger
tanks.

During the evening of December 2, 1983, 5,000 gallons of
sodium hypochlorite (hypochlorite) was added to neutralize
the cyanide in the remaining solution and in the scale. If
sodium cyanide is not neutralized, the highly toxic cyanide
gas is produced as soon as the cyanide is mixed with HCL.
After the hypochlorite had been pumped through the system,
the remaining solution was discharged into an outside waste
holding pond.

Eight hundred gallons of a 30 percent solution of HC1,
in fourteen 40 and 50 gallon barrels was to be placed in the
system on December 3, 1983, by a number of employees,
including Bill Richter, George Swank, Loren Rice,

J.W. Brumley and Doug Holley. Swank, Rice and Richter wore
safety glasses (not goggles) and Wilson respirators with R-25
cartridges during the acid wash process. The Wilson R-25
cartridges protected against 10 parts per million (ppm)
chlorine and 50 ppm hydrogen chloride. Three full-face
respirators were also available at the work site. One was
apparently worn at least part of the time by Tom Stone, a
control room operator, another by Burt Bielz, the Supervisor
in charge of the acid pouring operation and present for a
disputed period of time, and the third was available on the
control room wall but, for reasons never made clear, was
never used.
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During a safety meeting the previous month, the
operation of the Wilson half-face respirators was explained
to the employees and they were told that replacement
cartridges would be available during the acid wash operation.
There is a dispute as to whether the R-25 replacement
cartridges actually did arrive, but the employees apparently
believed that the only replacement cartridges available were
Wilson R-15's affording inadequate protection from the
anticipated gases. The respirators were also tested for
proper seal and no one involved in the process had facial
hair that would affect the seal. As a half-face respirator,
the Wilson did not cover or protect the eyes.

The acid was introduced into the system by manually
dumping the barrels through a grate on top of one of the
tanks into the liquid 5 feet below. The tank was
approximately one-half full of the sodium
cyanide-hypochlorite solution. The acid barrels were first
placed on top of the tank with an electric 1lift. Swank and
Rice then tipped the barrels over allowing the acid to splash
through the grate and intc the tank. What happened next is
in dispute.

Swank and Rice maintain that within seconds of dumping
the first barrel of acid they were enveloped with fumes and
that within 10 seconds the fumes penetrated their respirators.
They experienced burning in their eyes and throats, and had
difficulty breathing. The acid purportedly ate holes in
Swank's coat and peeled the paint off the walls and pumps
where it splashed. Rice says that he was also nauseous by
the time the third barrel was dumped. At the same time,
Swank was coughing and gagging and had a runny nose and chest
pain. The inside of the building became enveloped in a
yellowish-brown cloud and, after dQumping 8 of the 14 barrels
they reportedly could no longer tolerate the fumes. Rice was
disoriented and had difficulty moving. Later he was
overcome, fell to the floor and had to be helped from the
building by a co-worker, Doug Holley. Swank and Richter
later struggled out of the building to the parking lot where
they began vomiting. Swank and Rice both suffered a skin
irritation that looked like a sunburn.

The dumping of the 8 barrels of acid took about
30 minutes. All of the men inside the building were exposed
to the fumes and some apparently had similar symptoms. After
the dumping began, the building was evacuated. After the
acid was dumped into the system, the solution was routed
through the pipes and vats of the leaching system for
approximately 6 hours. During this period, the men would
stay outside as long as possible, then hold their breath,
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return to check on the system, and then return outside. The
yellow-brown cloud continued to linger in the building.

Bielz left the mill after the acid dumping and was not
present for the acid wash which took place between December 3
and December 6., Even Bielz, who was wearing a full-face,
self-contained respirator, acknowledged that he detected
fumes through his respirator that smelled like "chlorox" and
that he saw HCl mist during the acid dumping operation. 3/

When Swank awoke the morning after the acid dumping, he
could not open his eyes, After his wife helped him wash
them, he was eventually able to open them, but still could
not read the numbers on a digital clock next to his bed. His
doctor prescribed ointment for his eyes and cream for the
burns on his face. Swank also experienced chest pain,
coughing and breathing problems. Swank'’s diagnosis, was
severe conjunctivitis (an inflammation of the mucous lining
under the eyelid and on the eyeball itself) and dermatitis
(an inflammation of the skin) caused by chemical exposure.
Swank continued to experience shortness of breath and blurred
vision.

Rice worked intermittently between December third and
the eighth. Some 4 hours after the incident, Rice's nose
began to bleed and bled for almost 11 days. Rice experienced
continued coughing for a number of days. By the eighth of
December, Rice had developed difficulty in breathing and was
coughing up greenish/blackish sputum. His eyes were badly
burned and some skin on his arms was peeling. On
December eighth, Rice visited his doctor.

Hydrogen chloride is a gas. When mixed in an aqueous
(water) solution it becomes hydrochloric acid . Harmful
exposure to the acid can result from splashing of mist or
from the gas contacting a moist surface, such as a nasal
membrane, Hydrogen chloride may be slightly yellow in color,
and has a sharp, pungent, irritating odor. At a

2/ To the extent that Bielz's testimony conflicts with that
of Swank and Rice, I find it to be less credible. Bielz has
a compelling interest in the outcome of this case as he is
the subject of related proceedings under section 110(c) of
the Act. Moreover, the testimony of Rice and Swank provides
significant cross-corroboration which is further supported in
important respects by the medical evidence. PFinally, I find
that Bielz had falsely represented to MSHA Inspector

James Atwood during his investigation of this incident that
all of the employees had been issued and were wearing
full-face respirators during the acid wash process.
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concentration of one part per million (ppm) it can be
detected by smell and its smell becomes disagreeable at 5 to
10 ppm. It begins to cause throat irritation at 35 ppm and
work becomes barely tolerable between 50 and 100 ppm. The
threshold limit value (TLV) is 5 ppm.

Chemical respirators may be used for disagreeable, but
relatively harmless, concentrations of this gas, however,
cartridge respirators are not recommended where toxic
quantities may be encountered., Contact with the eyes rapidly
causes severe irritation of the eyes and eyelids, and if not
quickly removed, can cause permanent and total sight loss,
Inhalation of excessive concentrations causes severe
irritation of the upper respiratory tract resulting in
coughing, burning of the throat, and a choking sensation. If
inhaled deeply, edema of the lungs (the potentially fatal
outpouring of body fluid into the lungs) may occur.

The NIOSH/OSHA Occupational Health Guidelines for
Chemical Hazards sets forth the minimum respiratory
protection required above 5 ppm of hydrogen chloride.

Between 5 ppm and 50 ppm a chemical cartridge is allowed;
over 50 ppm but less than 100 ppm the same type of respirator
is allowed but with a full-face piece; over 100 ppm, or in
unknown concentrations, a self-contained breathing apparatus
with full-face piece is required.

The properties of chlorine are also set out in the
NIOSH/OSHA Occupational Health Guidelines for Chemical
Hazards and are noted as follows:

Chlorine gas may cause severe irritation of the
eyes and respiratory tract with tearing, runny
nose, sneezing, coughing, choking and chest pains.
Severe breathing difficulties may occur which may
be delayed at the onset. Pneumonia may result.
Severe exposure may be fatal.

The TLV for chlorine is 1 ppm. Concentrations of 1 to
3 ppm result in slight irritation, but work is possible
without interruption. Concentrations of 3 to 6 parts per
million of chlorine cause burning of the eyes, nose, throat,
lachrymation, sneezing, coughing, bleeding nose or
blood-tinged sputum. For concentrations of chlorine above
1 ppm, but less than 25 ppm, the NIOSH minimum respiratory
protection requires a chemical cartridge respirator with a
full-face piece or air-supplied respirator. For
concentrations over 26 ppm, NIOSH requires a self-contained
breathing apparatus.
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The Alleged Violations

Citation No. 2099742, as amended, alleges a "significant
and substantial" violation of the regulatory standard at
30 C.F.R. § 55.5 (presently 30 C.F.R. § 56.5005) and charges
as follows:

Between December 3, 1983 and December 6, 1983,
while performing an inherently hazardous
maintenance operation, miners were exposed to
airborne contaminants exceeding permissible levels
and were not provided appropriate respiratory
protective equipment. Several employees were
exposed to gas concentrations that had a reasonable
potential to cause death.

The cited standard reads as follows:

Control of employee exposure to harmful airborne
contaminants shall be, insofar as feasible, by
prevention of contamination, removal by exhaust
ventilation, or by dilution with uncontaminated air.
However, where accepted engineering control
measures have not been developed or when necessary
by the nature of work involved (for example, while
establishing controls or occasional entry into
hazardous atmospheres to perform maintenance or
investigation), employees may work for reasonable
periods of time in concentrations of airborne
contaminants exceeding permissible levels if they
are protected by appropriate respiratory protective
equipment. Whenever respiratory protective
equipment is used, a program for selection,
maintenance, training, fitting, supervision,
cleaning, and use shall meet the following minimum
requirements:

(a) Mine Safety and Health Administration approved
respirators which are applicable and suitable for
the purpose intended shall be furnished, and
employees shall use the protective eguipment in
accordance with training and instruction.

(b) A respirator program consistent with the
requirements of ANSI Z88.2-1969, published by the
American National Standards Institute and entitled
"American National Standards Practices for
Respiratory Protection ANSI 788 2-1969," approved
August 11, 1969, which is hereby incorporated by
reference and made a part hereof. This publication
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may be obtained from the American National
Standards Institute, Inc., 1430 Broadway, New York,
New York 10018, or may be examined in any Metal and
Nonmetal Mine Safety and Health District or
Subdistrict Office of the Mine Safety and Health
Administration.

It is not disputed that MSHA's respirator selection and
approval procedure referred to in the above regulation is
found in 30 C.F.R. Part 11. Under section 11.2-1 entitled
"Selection, fit, use and maintenance of approved
respirators," respirator selection is to be made in
accordance with ANSI Standard 288.2. ANSI Standard %88.2
(1969) does not, however, set forth the specific types of
respirators to be used for specific concentrations of air
contaminants. Rather, in Part 6, it sets forth only the
criteria for the selection of a respirator.

The Secretary argues that the Wilson respirators with
R-25 cartridges selected by Respondent were not appropriate
and were in violation of the cited standard under two
theories: (1) since the respirators were overcome and
penetrated by gas fumes, they were not appropriate, and (2)
the selection criteria under ANSI Standard Z88.2 was violated.
In support of the first theory, the Secretary observes that
two of the men directly involved in the acid dumping, i.e.,
Rice and Swank, testified that their Wilson respirators
became ineffectual almost immediately after the acid dumping
began. They experienced coughing, runny noses, gagging,
burning throats, burning eyes, and difficulty
breathing--symptoms consistent with exposure to hydrochloric
acid mist, hydrogen chloride gas, and chlorine gas. The
Secretary argues that if the respiratory protection had been
appropriate, then Swank and Rice would have been able to work
for at least 35 minutes in a concentration of 500 ppm
chlorine, and for 50 minutes in a concentration of 500 ppm of
HC1 (Table 11, Ex. P-5), without experiencing discomfort.
The Secretary further argues that since Rice was overcome
within minutes and later had to be helped from the building,
and that since both men once outside began vomiting, the
respirator protection was demonstrably inadequate.

Respondent argues, on the other hand, that Mssrs. Swank
and Rice are not credible and, presumably, that they
therefore really did not suffer the severe discomfort and
injuries they allege or that they failed to properly fit
. their respirators, thereby causing their own discomfort and
injuries. I find, however, adequate corroboration in the
medical evidence and undisputed physical manifestations of
injury, to conclude that Swank at least suffered severe
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conjunctivities and dermatitis and most likely suffered
chemical pneumonitis from short-term exposure to a
hydrochloric acid mist (Exs. P-8 and R-6). 1In addition, the
medical evidence clearly supports a finding that Rice at
least sufferred chemical pneumonitis and chemical
conjunctivities from exposure to hydrochloric acid mist. (Ex.
R~12). It is also undisputed that acute chemical
pneumonitis, when severe, can be disabling or fatal (EX.
R-12) and that exposure of the eyes to hydrochloric acid can
cause permanent and total sight loss.

Under the circumstances it may reasonably be inferred
that at least two miners were exposed to airborne
contaminants exceeding permissible levels and were not
provided appropriate respiratory protective equipment. It is
also clear therefore, that the violation was serious and
"significant and substantial.” Secretary v. Mathies Coal
Co., 6 FMSHRC 1 (1984).

In reaching these conclusions I have not disregarded
Respondent's allegations that the employees failed to
properly fit the respirators provided and that it had a
full-face, self-contained, air-supplied respirator available.
There is no affirmative evidence, however, that the
respirators were not properly fit., The employees had
previously been instructed in the proper use of the
respirators and it is unlikely that all of the affected
employees would have had ill-fitting respirators. 1In
addition, the chemical over-exposure is corroborated by the
medical evidence of dermatitis and conjunctivitis,

Moreover, the one remaining full-face, self-contained,
air-supplied respirator was insufficient for the number of
employees involved in the acid dumping operation. Finally,
since the credible evidence is that the respirators actually
worn by Swank and Rice were penetrated almost immediately, it
is immaterial whether or not replacement R-25 cartridges were
available. The Respondent's allegations herein are
accordingly rejected.

I further find that the violation was the result of
operator negligence in failing to provide appropriate
respirators in sufficient quantity for contaminants
reasonably expected from the acid wash operation. Bielz was
admittedly concerned that hydrochloric acid mist, cyanide,
and chlorine gas could be generated by the acid dumping
process and he knew that exposure to such gasses without
adequate protection could lead to serious and even fatal
injuries. :
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I further find that the violation is established under
the Secretary's alternative theory, i.e., that the selection
criteria set forth in ANSI Standard Z88.2 was violated. The
Secretary argues in this regard that the selection criteria
was violated based on what Silver State knew and expected
before the acid dumping and also based on what actually
occurred. There were three air contaminants that could have
or did develop from the acid wash, i.e., HCl gas and HCl acid
mist generated by pouring the acid, cyanide gas if the
remaining leaching solution had not been sufficiently
neutralized when the HCl was added, and chlorine gas if the
remaining leaching solution had too much neutralizing agent
when the HC1l was added.

Under Part 2 of ANSI Standard 788.2, the phrase
"immediately dangerous to life and health" is defined as
follows:

Included are conditions that pose an immediate
threat to life or health and conditions that pose
an immediate threat of severe exposure to
contaminants such as radicactive materials which
are likely to have adverse delayed effects on
health.

In addition, each of the three gases cited (HCN, HCl,and
chlorine) is classified as a gas or vapor contaminant in
Table 1. Under the heading "Combinations of Gas, Vapor, and
Particulate Contaminants" and Note 2 of Table 1 the hazards
are described as follows:

Conbinations of contaminants may occur
simultaneously in the atmosphere. Contaminants may
be entirely different substances (dusts and gases
from blasting) or the particulate and vapor forms
of the same substance. Synergistic effects (joint
action of two or more agents that result in an
effect which is greater than the sum of their
individual effects) may occur. Such effects may
require extraordinary protective measures.

NOTE 2: CONDITIONS IMMEDIATELY DANGEROUS TO LIFE
OR HEALTH (see Section 2, Definitions) may result
from most of the above hazards with the probable
exception of nuisance or low toxicity dusts. Such
conditions constitute atmospheres that would
rapidly lead to death or to injury that would
eventually impair health. For example, a
ten-minute exposure to 120 parts per million (ppm)
of phosgene may be fatal, and exposure to very high
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concentrations of radiocactive material such as
plutonium 239 could present a danger to health from
delayed effects of radiation damage to body
tissues.

From Note 2 of Table 1, it is clear that HCN, HCl and
chlorine are considered to be immediately dangerous to life
and health since they are not nuisance or low toxicity dusts.
The table also describes the synergistic effect of the
combined agents and the necessity for extraordinary
protective measures under those conditions. The credible
evidence in this case is that the gases may indeed have had a
synergistic effect thereby requiring extraordinary protective
measures. In any event, because the gases herein
individually posed an immediate danger to life or health, and
because the synergistic effect was even more dangerous, the
use of half-face chemical cartridge respirators was in
violation of the standard. See Parts 6.3.2.1 and 6.3.2.2,

Accordingly, considering the gases that were anticipated
by Silver State before the acid dumping, ANSI Standard z88.2
required air supplied respirators. Alternatively,
considering by reasonable inference the gases that did in
fact develop, the standard also required air supplied
respirators. These findings are further corroborated by the
health professionals, who testified for the government, who
found that the Wilson respirators with R-25 cartridges were
inappropriate. 8ignificantly, this testimony was not
rebutted by Respondent's experts, Drs. Repsher and Kornberg.

The cited standard may also be interpreted to require
respiratory protection consistent with safe industry
practice. In this regard, chemical cartridge respirators as
opposed to a self-contained breathing apparatus are not
recommended for protection where toxic quantities of
hydrochloric acid or hydrogen chloride may be encountered
(see Ex. P-6 § 5.3.3(e)). Similarly, where unknown
concentrations of chlorine may be encountered a
self-contained breathing apparatus with a full-face piece is
required. (See Ex. P-4 p. 5).

In this case, Silver State knew or had reason to believe
of the potential exposure to its employees from unknown
quantities of cyanide, chlorine, hydrochloric acid and
hydrogen chloride resulting from the acid dumping process
yet did not provide a sufficient number of self-contained
breathing devices with full-face coverage to protect these
employees. Accordingly, for this additional reason, I find
the "significant and substantial®" violation to be proven as
charged.
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Citation No. 2099741 alleges "significant and
substantial"™ violation of the standard at 30 C.F.R.§ 55.5-2
and reads as follows:

On December 3, 1983, miners began performing an
inherently hazardous maintenance operation that did
result in the the liberation of toxic gases. This
operation continued until December 6, 1983. During
this time gas, mist or fumes surveys were not
conducted as frequently as necessary to determine
gas concentrations. Several employees working in
the mine were exposed to this noxious gas resulting
in injuries which had a reasonable potential to
cause death.

The cited standard then in effect provided that "dust,
gas, mist, and fumes survey shall be conducted as
frequently as necessary to determine the adequacy of
control measures."

Burt Bielz, Silver State's processing and laboratory
supervisor during relevant times and the supervisor in charge
of the acid wash process at issue herein acknowledged his
concern about the potential for employee exposure to cyanide,
hydrochloric acid mist and chlorine during the acid dumping
and wash process. Bielz also acknowledged that he had
testing devices available during this process only to detect
the presence of cyanide. Moreover, the available cyanide
detection tubes were rendered ineffective because of the
mixture of gases present. "Under the circumstances, fume
surveys could not be made for any of the three anticipated
gases. Accordingly, the violation herein is proven as
charged.

I find that the violation was also serious and
"significant and substantial." Had Silver State provided
adequate fume surveys during the acid dumping process, it may
reasonably be inferred that the injuries suffered by its
employees could have been reduced or avoided by speedy
evacuation, Conversely, it is reasonably likely that the
failure to provide these tests led to the serious injuries
herein. Inasmuch as Bielz was also concerned with potential
exposure to hydrogen cyanide, hydrogen chloride, and chlorine
gas during the acid dumping process, yet failed to provide
fume any surveys for the latter two gases, it is clear that
the violation was the result of operator negligence.

Citation No. 2099579 alleges a violation of the standard
at 30 C.F.R. § 50.10 and charges as follows:
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Evidence indicates that MSHA was not immediately
contacted when an accident occurred at this mine
from December 3, 1983 through December 6, 1983. On
those dates an unplanned inundation of gas occurred
at the mine, This inundation of noxious gas caused
illness and injuries which had a reasonable -
potential to cause death.

The cited standard requires in essence that if an
accident (as defined in 30 C.F.R. § 50.2) occurs, the mine
operator shall immediately contact MSHA. Under 30 C.F.R. §
50.2 the term "accident® includes "an injury to an individual
at a mine which has a reasonable potential to cause death”
and "an unplanned inundation of a mine by a liquid or gas.”®

Even accepting Respondent’s medical evidence from
Drs. Repsher and Kornberg that neither Rice nor Swank
suffered an injury which had a reasonable potential to cause
death, there is sufficient evidence to find that there was an
unplanned inundation of a mine by hydrogen chloride and/or
hydrochloric acid mist. There is persuasive credible
evidence that the interior of Respondent'’s mill contained a
dense yellow-brown cloud following the commencement of the
acid dumping process and even Respondent's own witness
acknowledged the presence of a visible hydrochloric acid mist
during the acid dumping process. In addition, the medically
documented injuries and discomfort suffered by Swank and Rice
are clearly consistent with a serious exposure to at least
hydrogen chloride or hydrochloric acid mist. Within this
framework of evidence, I am satisified that the Secretary has
met his burden of proving that a reportable accident
occurred.

The evidence further shows that the "unplanned
inundation" occurred on December 3, 1983, and that MSHA did
not learn of the accident until January 5, 1984, by way of an
anonymous phone call. Accident reports purportedly prepared
by the operator on December 29, 1983, had not been received
by MSHA as of the date of the anonymous phone call and there
is no evidence as to when the accident reports were actually
received. In any event, it is clear that the reporting on
January 5, 1984, of an accident that cccurred on December 3,
1983, was not an immediate contact within the meaning of the
cited standard. The violation is accordingly proven as
charged. I also find that the violation was the result of
operator negligence. Even assuming, arguendo, that its
employees delayed a full day in informing management of the
injuries sustained during the acid dumping process, there is
no valid reason why management could not have contacted MSHA
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immediately thereafter. There is simply no excuse for its
failure to file a report or contact MSHA for almost a month
after the inundation.

Citation No. 2099580 alleges a violation of the standard
at 30 C.F.R. § 50.12 and charges as follows:

Evidence indicates that an accident involving an
unplanned inundation of gas occurred from

December 3, 1983 through December 6, 1983. The
accident site was altered by the mine operator
shortly after the accident without permission from
MSHA.

The cited standard then in effect reads as follows:s

Unless granted permission by an MSHA district
manager or subdistrict manager, no operator may
alter an accident site or an accident related area
until completion of all investigations pertaining
to the accident except to the extent necessary to
rescue or recover an individual, prevent or
eliminate an imminent danger, or prevent
destruction of mining equipment.

The Secretary argues in his posthearing brief that once
the acid had been removed and the fumes disbursed from the
acid wash process Respondent should not have altered the site
by resuming production. The Secretary fails to show however,
how the accident site was indeed "altered" following the
removal and disbursal of the fumes. It is apparent moreover,
as Respondent observes in its brief, that the Secretary is
confusing the standard here at issue with the requirements
for the immediate reporting of an accident. The thrust of
this standard is the "alteration" of an accident scene, a
matter that has simply not been proven by the Secretary.
Accordingly, Citation No. 2099580 is dismissed and vacated.

In determining the appropriate civil penalties to be
assessed in this case I have also considered the evidence
that the operator was not large had a relatively modest
history of violations. It also appears that the violative
conditions were abated in compliance with the Secretary's
directions. Under the circumstances, I find the following
civil penalties to be appropriate: Citation No. 2099742 -
$5,000, Citation No. 2099741 - $1,000 and Citation No.
2099579 - $ 100.
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ORDER
Citation No. 2099580 is vacated. The Silver State

Mining Corporation is directed to pay civil penalties of
$6,100 within 30 days of the date of tHis decision.

Distribution:

James H. Barkley, Esqg., Office of the Solicitor, U.S.
Department of Labor, 1585 Federal Building, 1961 Stout
Street, Denver, CO 80204 (Certified Mail)

Randy L. Parcel, Esq., Parcel & Mauro, Suite 3600, 1801
California Street, Denver, CO 80202 (Certified Mail)

rbg/slk
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

APR 3 1987

LARRY B. ANDERSON, DISCRIMINATION PROCEEDING

Complainant

Docket No. PENN 86-221-D
V.

CONSOL PENNSYLVANIA COAL
COMPANY ,

60 ©0C S0 08 00 QB O8 &0

Respondent

SUPPLEMENTAL DECISION

Appearances: Michael J. Healey, Esq., Healey & Davidson,
Pittsburgh, Pennsylvania, for Complainant;
Michael R. Peelish, Esg., Pittsburgh,
Pennsylvania, for Respondent.

Before: Judge Broderick

On March 5, 1987, I issued my decision in this proceeding in
which I determined that Respondent violated section 105(c¢) of the
Act when it removed Complainant's application from consideration
for employment at the subject mine.

I ordered Respondent to reinstate Complainant's application
and consider it in good faith for openings for which he is
qualified without regard to his alleged absentee record at Consol
mines and without regard to his alleged reporting of his
supervisor's safety violations. I also ordered Respondent to
reimburse Complainant for his reasonable attorney fees and costs
of litigation,

On March 23, 1987, counsel for Respondent submitted a copy
of a memorandum from counsel to the Industrial and Employee
Relations Supervisor at the subject mine directing him to
reinstate Complainant's application and consider it in good faith
for openings for which he is qualified. Counsel stated that the
application has been reinstated. Counsel for Respondent further
stated that he agreed with Complainant's counsel on the attorney

fees and costs of litigation and would pay the agreed amount to
Complainant's attorney. ‘

Complainant's attorney has not responded to Respondent's
submission,
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Premises considered, IT IS ORDERED:
(1) The decision issued March 5, 1987, is reaffirmed.

(2) Respondent has complied with order (1) and (3) in said
decision.

(3) Respondent shall reimburse Complainant for his attorney
fees in the amount agreed upon by counsel.

(4) This decision is final.

-y

TR ”/¢%éfruwﬁ>y1§?é
James A. Broderick

i Administrative Law Judge

Distribution:

Michael J. Healey, Esq., Healey & Davidson, 1906 Law and Finance
Bldg., Pittsburgh, PA 15219 (Certified Mail)

Michael R. Peelish, Esqg., Consolidation Coal Company, 1800
Washington Rd., Pittsburgh, PA 15241 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

APR 6 1987

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petitioner

Docket No. PENN 86-275
A.C. No. 36-01966-03519
VO
New St. Nicholas Breaker
READING ANTHRACITE COMPANY,
Respondent

oo 00 Of VO B0 o3 6 8% e

DECISION APPROVING SETTLEMENT

Before: Judge Weisberger

This case is before me upon a petition for assessment of
civil penalty under Section 105(d) of the Federal Mine Safety
and Health Act of 1977 (the Act). Petitioner has filed a
motion to approve a settlement agreement and to dismiss the
case. Respondent has agreed to pay the proposed penalty of
$3,600 in full. I have considered the representations and
documentation submitted in this case, and I conclude that the
proffered settlement is appropriate under the criteria set
forth in Section 110(i) of the Act.

WHEREFORE, the motion for approval of settlement is
GRANTED, and it is ORDERED that Respondent pay a penalty of

$3,600 within 30 days of this order.

Avram Weisberger
Administrative Law Judge

Distribution:

Susan M. Jordan, Esq., Office of the Solicitor, U. S. Depart-
ment of Labor, Room 14480-Gateway Building, 3535 Market
Street, Philadelphia, PA 19104 (Certified Mail)

Edward E. Kopko, Esqg., 200 Mahantongo Street, Pottsville, PA
17901 (Certified Mail) ‘

dcp
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE

FALLS CHURCH, VIRGINIA 22041 APR 6 ‘987

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Petitioner

CIVIL PENALTY PROCEEDING

Docket No. PENN 86-300
A.C. No. 36-00856-03569

V. Rushton Mine

ge G0 ¢o % o8 ee e

RUSHTON MINING COMPANY,
Respondent

a6 bo

RUSHTON MINING COMPANY,
Contestant

CONTEST PROCEEDINGS

Docket No. PENN 86-114-R

v. OCrder No. 2692920; 3/13/86

ao As 00 55 0O

SECRETARY OF LABOR,

a0

Docket No. PENN 86-128-R

MINE SAFETY AND HEALTH 8 Order No. 2690105; 3/20/86
ADMINISTRATION (MSHA), g
Respondent 5 Rushton Mine

DECISION APPROVING SETTLEMENT

Before: Judge Fauver

This case is before me upon a petition for assessment
of civil penalties under section 105(d) of the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. 801, et seq.
Petitioner has filed a motion to approve a settlement agreement
and to dismiss the case. I have considered the representations
and documentation submitted and I conclude that the proffered
settlement is consistent with the criteria in section 110({i)
of the Act.

QRDER

WHEREFORE IT IS ORDERED that the motion for approval of
settlement is GRANTED. Order No. 2690105 is VACATED. Order
No. 2692920, Respondent shall pay the approved penalty of
$100.00 within 30 days of this Decisgion. Upon such payment
this proceeding is DISMISSED. Pursuant to the settlement,
Docket Nos. PENN 86-114-R and PENN 86-128-R are DISMISSED.

&l2£64ﬂ.2§F&dV%/lf
William Fauver
Administrative Law Judge

Distribution:
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Therese 1. Salus, Esq., Office of the Solicitor, U.S. Department
of Labor, Room 14480 Gateway Building, 3535 Market Street,
Philadelphia, PA 19104 (Certified Mail)

Joseph T. Kosek, Jr., Esq., Greenwich Collieries, P.0O. Box
367, Ebensburg, PA 15931 (Certified Mail)

kg
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET Nw, 6TH FLOOR
WASHINGTON, D.C. 20006

April 7, 1987

SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH : ‘
ADMINISTRATION (MSHA), : Docket No. LAKE 87-36

Petitioner : A. C. No. 12-01979-03503
Ve :

Biack Mountain Pit Mine
UNITED MINERALS, INC., :
Respondent :

DECISION APPROVING SETTLEMENTS

Before: Judge Merlin

The Solicitor has filed a motion to approve settlements of
the eight violations invoived in this case. The total of the
originally assessed penalties was $469 and the totail of the
proposed settlements is $405.

The Solicitor's motion discusses the violations in light of
the six statutory criteria set forth in section 110(i) of the
Federal Mine Safety and Health Act of 1977. The Solicitor repre-
sents that a reduction from the original assessments is warranted
because the size of the mine was incorrectly stated by the O0ffice
of Assessments at the time of the original assessment, An esti-
mated figure of 200,000 tons of coal for the year 1986 was used
by the O0ffice of Assessments to compute the penalties involved in
the case. Reports submitted by the operator, however, show that
the production of coal for its mine in 1986 did not exceed 80,000
tons of coal. The Solicitor accepts this information and repre-
sents that proposed settlements reflect the actual size of the
operator.

The proposed settlements represent modest reductions from
the original assessments. In light of new data regarding the
operator's correct size and the other criteria set forth in sec-
tion 110(i), I accept the Solicitor's representations and
approved recommended settlements.
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Accordingly, the motion to approve settlements is GRANTED
and the operator is ORDERED TO PAY $405 within 30 days of the

date of this decision. .

Paul Merlin

Chief Administrative Law Judge
Distribution:
Miguel J. Carmona, Esg., Office of the Solicitor, U.S. Department
of Labor, 230 South Dearborn Street, Chicago, IL 60604 (Certified
Mail)}

Mr. Greg 0linger, President, United Minerals, Inc., P.0. Box 239,
Huntingburg, IN 47542 (Certified Mail)

/g1
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
333 W, COLFAX AVENUE, SUITE 400 APR 7 1987
DENVER, COLORADO 80204

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Petitioner

Docket No. WEST 86-84
A.C. No. 42-00121-03598

a A es #w  We

Ve : Deer Creek Mine

EMERY MINING CORPORATION, :
Respondent g

DECISION
Before: Judge Morris
The Secretary of Labor, on behalf of the Mine Safety and
Health Administration, (MSHA), charges respondent with violating
safety regulations promulgated under the Federal Mine Safety and
Health Act, 30 U.S.C.A. § 801 et seqg., (the Act).

Prior to a hearing on the merits the parties submitted the
case on stipulated facts.

The two citations involved here allege respondent violated
30 C.F.R. § 75.200 which mandates roof control programs and plans.

Issues

The issues concern the appropriate civil penalties for the
violations. :

Stipulation

The parties stipulated as follows:

1. The citations at issue in this penalty proceeding were
at issue in the contest cases docketed as WEST 86~35-R and WEST
86-36-R, which were fully tried on March 5, 1986. A decision in
the cases was rendered on June 10, 1986.

* 2. A full record was developed by the parties on the issues
of violation and unwarrantable failure and the decision of the
presiding judge on those issues was not reviewed by the Commission.

3. Having been decided in the contest proceedings, the
issue of violation in this penalty proceeding is res judicata.
Thus, the only issues in this penalty proceeding involve appli-
cation of the six statutory factors required under § 110(i) for
determination of an appropriate civil penalty to be assessed
against Emery for the violation.

*see an amended page 1 of this decision on page 716 of this issue
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4. The Secretary and Emery believe the record in WEST
86-35~R and WEST 86-36~R can be used by the presiding judge to
evaluate the gravity and negligence connected with the viola-
tion and stipulate, without further argument, to the use of
that record for such purpose.

5. The Secretary and Emery stipulate that the violations
which were the subject of WEST 86-35-R and WEST 86-36~R were
abated in good faith.

6. The Secretary and Emery further stipulate that Emery
was a large mine operator and assessment of a penalty in this
case will not affect its ability to continue in business.

7. To permit the presiding judge to evaluate Emery's
history of violations, the Secretary has submitted a computer
listing of violations issued at Emery‘s Deer Creek Mine for
the two~year period terminating on October 21, 1985. Emery
stipulates to the accuracy of such a list.

8. The parties request that the presiding judge render a
decision assessing appropriate civil penalties in this case.

Discussion

The statutory mandate to access civil penalties is con-
tained in § 110(i) of the Act, now codified at 30 U.S.C.A.
§ 820(1i).

In considering the record I find that these violations
occurred as a result of an inspection on October 22, 1985. The
computer printout indicates that the operator was assessed 518
violations in the two-year period ending October 21, 1985. The
evidence accordingly establishes that the operator has a high
adverse prior history. However, the number of violations has
decreased considerably from the 1210 violations that were
assessed before October 22, 1983.

Inasmuch as Emery is a large operator, it appears that the
penalty is appropriate in relation to the size of the company.
In addition, the penalties will not affect the company's ability
to continue in business.

In connection with WEST 86~35-R, the company should have
known of the violative condition because supervisors traveled
through the area where the deteriorated roof was located. Fur-
ther, the violative condition existed for at least a week,
possibly months. These factors establish the operator's negli-
gence.
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In connection with WEST 86-36-R, the violative condition
of the large loose rib in the switching area existed over a
period of months. The area itself should have been examined by
a preshift examiner. On balance, the operator was negligent
in failing to remedy the obvious violative condition.

The gravity in each case is apparent. In WEST 86-~35-R
the areaway was used daily by over 200 miners. If the roof
failed in the immediate area, miners could have been killed or
injured. In addition, miners could have been trapped inby any
fallen rock. On balance, I conclude the gravity of the vio-
lation is relatively high.

In connection with WEST 86-36-R, the gravity is likewise
high. If the large rib came down it could crush any miners
in the immediate area.

It is to the operator®s credit that it immediately abated
the violative condition.

In view of the statutory criteria, I deem the penalties
set forth in the order of this decision are appropriate civil
penalties for the violations.

Conclusions of Law

Based on the record and the stipulation of the parties,
the following conclusions of law are entered:

1. The Commission has jurisdiction to decide this case.

2. A civil penalty should be assessed for the violation
of Citation 2503818.

3. A civil penalty should be assessed for the vioclation
of Citation 25038109.

ORDER

Based on the foregoing stipulation and conclusions of
law I enter the following order:

1. A civil penalty of $1500 is assessed for the violative
condition alleged in Citation 2503818.

2. A civil penalty of $500 is assessed for the violative
condition alleged in Citation 2503819.
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Distribution:

James H. Barkley, Esq., Office of the Solicitor, U.S. Depart-
ment of Labor, 1585 Federal Building, 1961 Stout Street, Denver,
CO 80294 (Certified Mail)

Timothy M. Biddle, Esqg., Crowell & Moring, 1001 Pennsylvania Ave.,
N.W., Washington, D.C. 20004-2505 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
333 W. COLFAX AVENUE, SUITE 400

DENVER, COLORADO 80204‘ MAY 5 ‘987
SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING

MINE SAFETY AND HEALTH

ADMINISTRATION {(MSHA),
Petitioner

 es s

Docket No. WEST 86-84
A.C. No. 42~00121~-03598
v. Deer Creek Mine

EMERY MINING CORPORATION,
Respondent

on se o8 er S ee

AMENDED DECISION

Before: Judge Morris

The Secretary of Labor, on behalf of the Mine Safety and
Health Administration, (MSHA), charges respondent with violating
safety regulations promulgated under the Federal Mine Safety and
Health Act, 30 U.S.C.A. § 801 et seg., (the Act).

Prior to a hearing on the merits the parties submitted the
case on stipulated facts.

The two citations involved here allege respondent violated
30 C.F.R. § 75.200 which mandates roof control programs and plans.

Issues

The issues concern the appropriate civil penalties for the
violations.

Stipulation

The parties stipulated as follows:

1. The citations at issue in this penalty proceeding were
at issue in the contest cases docketed as WEST 86-35~-R and WEST
86-36~R, which were fully tried on March 5, 1986. A decision in
the cases was rendered on June 10, 1986.

2. A full record was developed by the parties on the issue
of violation and the decision of the presiding judge was not
reviewed by the Commission.

3. Having been decided in the contest proceedings, the
issue of violation in this penalty proceeding is res judicata.
Thus, the only issues in this penalty proceeding involve appli=-
cation of the six statutory factors required under § 110(i) for
determination of an appropriate civil penalty to be assessed
against Emery for the violation.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

APR 8 1987

CONSOLIDATION COAL COMPANY, CONTEST PROCEEDINGS
Contestant
Docket No. WEVA 86-215-R

v, Order No. 2711104; 2/27/86

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Respondent

Docket No. WEVA 86-239-R
Order No. 2713431;: 3/14/86

Docket No. WEVA 86~240-R
Order No. 2711566; 3/20/86

ee ve o6 a6 68 2B BO S0 L0 B0 IS A

Humphrey No. 7 Mine

SECRETARY OF LAROR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Petitioner

CIVIL PENALTY PROCEEDINGS

Docket No. WEVA 86-328
A.C., No. 46-01453-03701

se e vo oo 04 0O

V. Docket No. WEVA 86-329

A.C., No. 46-01453-03702
CONSOLIDATION COAL COMPANY,
Respondent

s % e

Humphrey No. 7 Mine

CORRECTED DECISION APPROVING
SETTLEMENT AND DISMISSING PROCEEDINGS

Before: Judge Broderick

The Secretary's Motion to Approve Settlement in the above
cases stated that an agreed settlement had been reached between
the parties in the amount of $1325. This was in error, and the
error was repeated in my decision. The decision issued March 5,
1987, is CORRECTED to read as follows:

On February 19, 1987, the Secretary filed a motion for an
order approving a settlement agreement in the two civil penalty
cases listed above. Three violations are involved originally
assesed at a total of $2000. The parties propose to settle for a
total payment of $1075. '

Order 2711566 was issued alleging a violation of 30 C.F.R.
§ 75.1725 because a feeder wire cut off switch handle was missing,
The motion states that the violation should not have been deemed
unwarrantable and the action has been modified from a
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section 104(d)(2) order to a section 104(a) citation. Because
the negligence factor has been reduced, the parties propose a
reduction in the penalty from $650 to $150. Order 2713431
alleged a violation of 30 C.F.R. § 75.1725(d) because a junction
box on a portal bus motor was open. The bus had not been
operated for a week, and the operator has a practice of checking
buses before putting them to use. For that reason the motion
proposes a reduction in the penalty from $650 to $450. Order No.
2711104 charged a violation of 30 C.F.R. § 75.1403-8(d) because
the clearance space on the side at the underground shop switch
had sloughage and dirt on the bottom. The parties propose a
reduction in the penalty from $700 to $475 because the sloughage
was on the tight side of the track and not on the side with the
walkway.

I have considered the motion in the light of the criteria in
section 110(1i) of the Act and conclude that it should be
approved.

Acordingly, the settlement is APPROVED and, Respondent
having paid, the case is DISMISSED.

IT IS FURTHER ORDERED that the contest proceedings, Docket

Nos. WEVA 86-215-R, WEVA 86-239~R, and WEVA 86~ 240*R are with the
consent of the parties DISMISSED.

AANEs oo éK._,

James A. Broderick
Administrative Law Judge

Distribution:

Michael Peelish, Esg., Consolidation Coal Co., 1800 Washington
Road, Pittsburgh, PA 15241 (Certified Mail)

Linda M. Henry, Esq., U.S. Department of Labor, Office of the

Solicitor, 3535 Market Street, Philadelphia, PA 19104 (Certified
Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

APRO 1987

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDINGS
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA),

Petitioner

Docket No. KENT 86-32-M
AoCo NOo 15-14035—05502
v. Docket No. KENT 86-35-M
A.C» NOQ 15—14035-05501
SULPHUR SPRINGS STONE

COMPANY , No. 1 Mine

46 00 SO0 00 0O GO w8 ¢ 9 I

Respondent
DECISION
Appearances: Joseph Luckett, Esg., Office of the Solicitor,
U.S. Department of Labor, Nashville, Tennessee,
for Petitioner;
There was nc appearance for Respondent.

Before: Judge Broderick

STATEMENT OF THE CASE

In these proceedings, the Secretary seeks civil penalties
for a total of 26 alleged violations of mandatory health and
safety standards, all being issued during an inspection on
October 8, 1985. Respondent by Bill J. Morse, President, filed
answers to the petitions. I issued a notice of hearing on
January 7, 1987, scheduling the cases for hearing in Owensboro,
Kentucky on March 3, 1987. According to the postal return
receipt in the file, the notice was received by Bill J. Morse on
January 9, 1987. When the case was called for hearing on
March 3, 1987, no one appeared for Respondent. An attempt was
made by Petitioner's representative to contact Mr. Morse by
telephone but was unsuccessful., I found Respondent in default,
and directed the Secretary to submit evidence concerning the
alleged violations, and concerning the questions of gravity and
negligence. Eric Shanholtz testified on behalf of the Secretary.
Posthearing briefs were not filed. On the basis of the entire
record, I make the following decision.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW COMMON TO ALL ALLEGED
VIOLATIONS

1. 1In 1985, Respondent was the owner and operator of a
stone mine in Ohio County, Kentucky, known as the No. 1 Mine.
Respondent was subject to the provisions of the Federal Mine
Safety and Health Act (the Act) in the operation of the mine.

2. In 1985, Respondent produced 13,557 tons of stone for a
gross dollar amount of $33,892. PFive people were employed at the
mine. This was the only mine operated by Respondent. Respondent
was a small operator.

3. No citations were issued by MSHA to Respondent in the
two years prior to October 8, 1985.

4., The mine is no longer in operation. Respondent
submitted by mail a copy of what purports to be a 1984 federal
income tax return, showing a loss of $62,680 on gross receipts of
$43,893.

5. The Secretary has stipulated that Respondent made
reasonable efforts to achieve compliance after the citations were
issued.

FINDINGS AND CONCLUSIONS RELATED TO FEACH CITATION DOCKET NO.
KENT 86-39-M

CITATION 2657202

The citation charged a violation of 30 C.F.R. § 56.13021
because safety chains were not being used on the 2 inch hose
going from a compressor to a track drill, The drill was in
operation with 90 pounds air pressure. The violation was
established, was moderately serious, in that it could have
injured employees in the area. The violation was obvious and
therefore resulted from Respondent's negligence. I conclude that
an appropriate penalty for the violation is $100.

CITATION 2657221

This citation charged a violation of 30 C.F.R. § 56.14001
because the V-Belt drive to the discharge conveyor was not
guarded. The mill was in operation. The exposed belt was
approximately 4 feet from ground level., The violation was
established, and was moderately serious, in that it could have
resulted in an injury to an employee. The violation was evident
and therefore resulted from Respondent's negligence. I conclude
that an appropriate penalty for the violation is $100.
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CITATION 2657222

This citation charged a violation of 30 C.F.R. § 56.12032
because a make up box cover was not provided for the drive motor
to the discharge conveyor of the hammer mill. The violation was
established. It was not serious but resulted from negligence
since it was evident. I conclude that an appropriate penalty for
the violation is $20. '

CITATION 2657223

This citation charged a violation of 30 C.F.R. § 56.14003
because the head pulley for the feed conveyor to the secondary
screen was inadequately guarded. The conveyor was in operation.
There was a walkway adjacent., The pinch point was approximately
30 inches from floor level. The violation was established. It
was not serious because of low employee exposure. The operator
should have known of the violation. Therefore, it resulted from
negligence. I conclude that an appropriate penalty for the
violation is $30.

CITATION 2657224

This citation charged a violation of 30 C.F.R. § 56.1203
because a 110 volt energized receptacle in the electrical shack
had a broken face, exposing energized parts. The receptacle was
approximately 3 feet from floor level. The violation was
established. It was serious because employees could have touched
the energized parts. It was evident and, therefore resulted from
Respondent's negligence. I conclude that an appropriate penalty
for the violation is $100.

CITATION 2657225

This citation charged a violation of 30 C.F.R. § 56.14001
because three stacking conveyor tail pulleys were not guarded.
They were accessible to employees and were at ground level. The
violation was established. It was moderately serious because of
the possibility of serious injury. Respondent should have been
aware of the condition. I conclude that an appropriate penalty
for the violation is $100.

CITATION 2657226

This citation charged a violation of 30 C.F.R. § 56.14035
because a V-belt drive to a conveyor was inadequately guarded.
Pinch points, 3 feet from ground level, were accessible to
employees. The belt was in operation. The violation was
established. It was moderately serious because serious injury
could occur. The operator should have been aware of the
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condition. I conclude that an appropriate penalty for the
violation is $100.

CITATION 2657228

This citation charged a violation of 30 C.F.R. § 56.14001
because the take-~up pulley to a rock conveyor was not guarded.
There was an exposed pinch point approximately 3 feet from ground
level. The violation was established. It was moderately serious
because of the likelihood of injury. The condition was evident.
I conclude that an appropriate penalty for the violation is $100.

CITATION 2657227

This citation charged a violation of 30 C.F.R. § 56.12032
because a drive motor for a rock conveyor was not provided with a
makeup box cover., The motor was 6 to 8 feet high and there was
low employee exposure. The violation was established. It was
not serious. I conclude that an appropriate penalty for the
violation is $20.

CITATION 2657229

This citation charged a violation of 30 C.F.R. § 56.12032
because a drive motor for another rock conveyor was not provided
with a makeup box cover. There was low employee exposure. The
violation was established. It was not serious. I conclude that
an appreopriate penalty for the violation is $20.

DOCKET NO. KENT 86-32-M

CITATION 2657203

This citation charged a violation of 30 C.F.R. § 56.5003
because an employer was drilling without using the water system
thus exposing him to dust. The possibility of injury or disease
resulting was not high. The violation was not serious., I
conclude that $20 is an appropriate penalty for this violation.

CITATION 2657204

This citation charged a violation of 30 C.F.R. § 56.15002
because employees were working in the pit and crusher area
without hard hats. Hazards in the form of falling rock and
flyrock existed in the area. The practice was likely to result
in injury. The operator should have been aware of the practice,
The violation was established and was moderately serious. I
conclude that $75 is an appropriate penalty for this violation.
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CITATION 2657205

This citation charged a violation of 30 C.F.R. § 56.15003
because an employee was observed drilling without adequate foot
protection. The practice was likely to result in injury. the
operator should have been aware of the practice. The violation
was established and was moderately serious. I conclude that $75
is an appropriate penalty for this violation,

CITATION 2657206

This citation charged a violation of 30 C.F.R. § 56.9002
because berms were not provided along the upper bench of the pit,
the elevated road leading from the upper bench, and the elevated
ramp leading to the crusher charging bin. Front end loaders and
dump trucks were operating in these areas. The condition was
reasonably likely to result in serious injury. The operator was
aware or should have been aware of the condition. The violation
was established and was serious. I conclude that $125 is an
appropriate penalty for this violation.

CITATION 2657207

This citation charged a violation of 30 C.F.R.
§ 56.4230(a)(l) because three diesel powered pieces of equipment
were not provided with fire extinguishers. The violation was
established. It was not serious. I conclude that $20 is an
appropriate penalty for this violation.

CITATION 2657209

This citation charged a violation of 30 C.F.R. § 56.6005
because dry grass about two feet high surrounded the powder
magazine. The condition was not deemed likely to result in
injury because of little employee exposure. The violation was
established but was not serious. I conclude that $20 is an
appropriate penalty for this violation.

CITATION 2657210

This citation charged a violation of 30 C.F.R. § 56.6020(1)
because suitable danger signs were not posted at the magazine,
The condition was unlikely to result in injury. The violation
was established and was not serious. I conclude that $20 is an
appropriate penalty.

CITATION 2657211

This citation charged a violation of 30 C.F.R. § 56.9002
because an outside mirror was missing from a haul truck. The
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absence of the mirror was unlikely to result in injury. Tne
violation was established and was not serious. I conclude that
$20 is an appropriate penalty.

CITATION 2657212

This citation charged a violation of 30 C.F.R. § 56.9087
because two haul trucks were not provided with back-up alarms,
although the operator's view to the rear was obstructed. Foot
traffic in the area was low. The violation was established and
was not serious. I conclude that $20 is an appropriate penalty.

CITATION 2657213

This citation charged a violation of 30 C.F.R. § 56.14001
because the main shaft for the crusher protruded and provided a
pinch point accessible to employees. The crusher was operating.
There was a walkway beside the crusher. The condition could
result in serious injury. It was evident and the operator should
have been aware of it. The violation was established and was
moderately serious. I conclude that $100 is an appropriate
penalty.

CITATION 2657214

This citation charged a violation of 30 C.F.R. § 56.14001
because several V-belt drives on the impact crusher were
unguarded. They were 4 to 5 feet from ground level and were
accessible to employees. There was foot traffic in the area.
The condition was likely to result in serious injury and should
have been known to the operator. The violation was established
and was moderately serious. I conclude that $100 is an
appropriate penalty.

CITATION 2657215

This citation charged a violation of 30 C.F.R. § 56.11012
because of an unguarded opening in the bin by the impact crusher.
The bin was about 8 feet deep and was empty. There was foot
traffic in the area. The condition was likely to result in
injury and the operator should have been aware of it. The
violation was established and was moderately serious. I conclude
that $75 is an appropriate penalty.

CITATION 2657217

This citation charged a violation of 30 C.F.R. § 56.14001
because a V~-belt drive to the primary shaker screen was unguarded.
The inspector deemed an injury unlikely because of low employee
exposure. The condition was evident. The violation was

724



established. It was not serious, I conclude that $30 is an
appropriate penalty.

CITATION 2657218

This citation charged a violation of 30 C.F.R. § 56.14001
because the tail pulley to the waste rock conveyor was unguarded.
A walkway made the exposed pulley accessible to employees. It
was approximately 2 feet from floor level. The inspector deemed
an injury unlikely because of low employee exposure. The
operator should have been aware of the condition. The violation
was established and was not serious. I conclude that $30 is an
appropriate penalty.

CITATION 2657219

This citation charged a violation of 30 C.F.R. § 56.14007
because of an inadequate guard on the V=-belt drive to the
crusher-hammer mill. Two pinch points existed above 30 inches
from the floor. The inspector deemed an injury unlikely. The
operator should have been aware of the condition. The violation
was established but was not serious. I conclude that $30 is an
appropriate penalty.

CITATION 2657220

The citation charged a violation of 30 C.F.R. § 56.11001
because three conveyors were not adequately provided with
handrails. The conveyors were approximately 20 feet from ground
level and were used as access to service the head pulleys. The
condition was reasonably likely to result in injury and should
have been known to Respondent. The violation was established and
was moderately serious. I conclude that $80 is an appropriate
penalty.

ORDER

Based on the above findings of fact and conclusions of law
IT IS ORDERED:

1. The citations are AFFIRMED.
2. Respondent shall, within 30 days of the date of this

decision, pay the following civil penalties for violations found
herein.

CITATION PENALTY
2657202 $ 100
2657221 100
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Distribution:

2657222
2657223
2657224
2657225
2657226
2657228
2657227
2657229
2657203
2657204
2657205
2657206
2657207
2657209
2657210
2657211
2657212
2657213
2657214
2657215
2657217
2657218
2657219
2657220

Total $1530

, ’{{f;wg Mﬁadfnm&/(

/ James A. Broderick
Administrative Law Judge

Joseph B. Luckett, Esqg., U.S. Department of Labor, Office of the

Solicitor,
(Certified Mail)

280 U.s.

Courthouse, 801 Broadway, Nashville, TN 37203

Bill J. Morse, Esg., P.O. Box 193, Hartford, KY 42347 (Certified

Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

April 9, 1987

SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDINGS

MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA)}, : Docket No. WEVA 87-2
Petitioner : A, C, No. 46-01867-03692
Vo ; Blacksviile No. 1 Mine
CONSOLIDATION COAL COMPANY, ; Docket No. WEVA 87-4

Respondent : A, C. No. 46-01968-03684
: Blacksville No. 2 Mine

Docket No. WEVA B6-457
A, €. No., 46-01867-03687

Blacksville No. 1 Mine

DECISION APPROVING SETTLEMENTS

Before: Judge Merlin

These cases are petitions for the assessment of civil pen-
alties filed by the Secretary of Labor against Consolidation Coal
Company for violations of Part 50 of the Secretary's regulations.
Part 50 imposes upon mine operators subject to the Act the re-
quirements, inter alia, immediately to notify the Mine Safety and
Health Administration (MSHA) of accidents, to investigate acci-
dents, and to file reports pertaining to accidents, occupational
injuries and occupational illnesses.

By prehearing order dated January 6, 1987, the parties were
directed to discuss possible settlement and advise me of the
results of their discussion by February 17, 1987. By further
order dated January 29, 1987, the parties were directed that if
they were unable to reach settlement, pretrial statements would
be due on March 10, 1987, and the cases would be heard on
March 31, 1987.

The parties informed me that they were unable to reach set-
tlement and on February 27, 1987, the operator filed a motion to
dismiss on the ground that Part 50 was invalid, to which the So-
lTicitor responded with a memorandum of law in opposition. The
Solicitor and the operator filed prehearing statements on
March 11 and 12, 1987, respectively.
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Thereafter, on March 23, 1987, counsel for both parties con-
tacted me by means of a conference telephone call, stating that
they now had reached an agreement to settle these cases. The
terms of the settlement were explained. The original assessments
for the four violations were $350 and the proposed settlements
were for $2,000. I indicated my tentative approval and directed
the Solicitor to file an appropriate motion by March 25, 1987,
which he did. The scheduled hearing was cancelled.

Section 110(k) of the Act sets forth the settlement
authority of the Commission and its Judges as follows:

(k) No proposed penalty which has been con-
tested before the Commission under section 105(a)
shall be compromised, mitigated, or settled except
with the approval of the Commission, * % *

The purposes of section 110(k) is explained in the
legislative history as follows:

In addition to the delay in assessing and
collecting penalties, another factor which re-
duces the effectiveness of the civil penalty as
an enforcement tool under the Coal Act is the
compromising of the amounts of penalties
actually paid. In its investigation of the
penalty collection system under the Coal Act,
the Committee Tearned that to a great extent
the compromising of assessed penalties does
not come under public scrutiny. Negotiations
between operators and Conference Qfficers of
MESA are not on the record. Even after a
Petition for Civil Penalty Assessment has been
filed by the Solicitor with the O0ffice of
Hearings and Appeals, settlement efforts
between the operator and the Solicitor are
not on the record, and a settlement need not
be approved by the Administrative Law Judge.
Similarly, there is considerable opportunity
for off-the-record settiement negotiations
with representatives of the Department of
Justice while cases are pending in the
district courts.

While the reduction of litigation and col-
lection expenses may be a reason for the
compromise of assessed penalties, the
Committee strongly feels that since the
penalty system is not for the purpose of
raising revenues for the Government, and
is indeed for the purpose of encouraging
operator compliance with the Act's require-
ments, the need to save litigation and
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collection expenses should play no role in
determining settlement amounts. The
Committee strongly feels that the purpose

of civil penalties, convincing operators

to comply with the Act's requirements, is
best served when the process by which these
penalties are assessed and collected is carried
out in public, where miners and their repre-
sentatives, as well as the Congress and other
interested parties, can fully observe the
process.

To remedy this situation, Section 111(1) pro-
vides that a penalty once proposed and contested
before the Commission may not be compromised ex-
cept with the approval of the Commission. Similar-
1y, under Section 111(1) a penalty assessment
which has become the final order of the Commission
may not be compromised except with the approval of
the Court, By imposing these requirements, the
Committee intends to assure that the abuses in-
volved in the unwarranted lowering of penalties
as a result of off-the-record negotiations are
avoided. It is intended that the Commission and
the Courts will assure that the public interest is
adequately protected before approval of any
reduction in penalties.

The Committee recognizes that settlement of
penalties often serves a valid enforcement purpose.
The provisions of Section 111(1) only require that
such settlements be a matter of public record and
approved by the Commission or Court.

S. Rep. No. 95-181, 95th Cong., 1lst Sess. 41-5 (1977),
reprinted in Senate Subcommittee on Labor, Committee on Human
Resources, 95th Cong., 2d Sess., Legislative History of the
Federal Mine Safety and Health Act of 1977, at 632-633 (1978).

In compliance with the mandate of section 110(k), the cir-
cumstances of these cases and the terms of the proposed
settiements are set forth as follows.

Part 50, finally published on December 30, 1977, became
effective on January 1, 1978. 42 Fed. Reg. 65534 (1977). This
was, of course, between November 9, 1977, the enactment date of
the Mine Act, and March 9, 1978, its effective date. Section
301(b) of the 1977 Amendments, provided for the transfer to the
Mine Act of all mandatory health and safety standards in effect
on November 9, 1977. However, it has always been the Secretary's
position that the reporting and other requirements, both as they
now exist in Part 50 and as they were contained in prior ver-
sions, are mandatory regulations and not mandatory health and
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safety standards. There are conceptual and practical justifi-
cations for the Secretary's stance. Mandatory standards relate
to actual practices inherent in the process of mining itself,
whereas Part 50 deals with recording, reporting, and investi-
gating certain events which arise out of mining activity, e.g.,
accidents and injuries. Considerable deference is due to the
longstanding and established views of the Secretary in light of
his enforcement responsibilities. Brock v. Cathedral Bluffs
Shale 0il Co., et al., 796 F.2d 533, 538 (D.C. Cir. 1986). As a
mandatory reguiation, there is no question that Part 50 was
properly adopted. And as such there is no question that it was
properly transferred to the Mine Act pursuant to section
301(c)(2) of the 1977 Amendments which provided that all orders,
decisions and regulations issued, or allowed to become effective
in the exercise of functions transferred under the law and which
were in effect on March 9, 1978, should continue in effect until
modified, terminated or set aside. The Commission, taking
specific note of the procedures pursuant to which Part 50 was
adopted, held Part 50 consistent with and reasonably related to
the statutory provisions under which it was issued. Freeman
United Coal Mining Company, 6 FMSHRC 1577 (1984). Accordingly, a
violation of Part 50 constitutes a violation of its parent statu-
tory provisions, including section 103(a), 103(b), 103(d), and
103(j). Finally, in Helca Mining Company, 1 FMSHRC 1872 (1979),
Administative Law Judge Koutras upheld the validity of Part 50.
Nothing I am aware of would justify a departure from

Judge Koutras's decision.

The subject cases involve four violations of 30 C.F.R.
§ 50.20(a) which requires inter alia, that an operator report to
MSHA accidents and occupational injuries which occur in its mine
within 10 working days.

In Docket No. WEVA 87-2, Citation No. 2713196, dated
June 12, 1986, sets forth that the operator failed to submit an
accident-injury report on 7000-1 form to MSHA within 10 pro-
duction days after an injury occurred to Mr. Kenneth Fox. On
January 29, 1986, Mr. Fox, who was an underground mechanic,
injured his back while attempting to 1ift a continuous miner pot.
Mr. Fox went to the doctor on January 30, 1986, and was diagnosed
as having a sprain to his back-spine area. The doctor wrote on a
slip that Mr. Fox should be on light duty for two weeks. Mr. Fox
returned to work on January 30, 1986, but for the next two weeks
he merely sat in the bathhouse and lay on the benches there when
his back hurt him. During the second week he was told to check
permissibility on light sockets, but not to climb any ladders.
During this period he was not scheduled for Saturday work whereas
almost everyone else performed their Saturday shift as usual.
Based upon the foregoing, the inspector determined that Mr. Fox
did not return to his regular job as underground section
mechanic, because he was unable to do so and that he remained in
a restricted capacity status for approximately two weeks. The
inspector further stated-that due to the type of assignment and
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lTocation of this assignment it appeared the operator was aware of
the situation.

Citation No. 2713197, dated June 16, 1986, sets forth that
the operator failed to submit an accident-injury report on the
specified 7000-1 form to MSHA after an injury occurred to Mr,
Richard E. Leighty. Mr. Leighty injured his back picking up two
wooden crib blocks. This work was being done on March 31, 1986,
at approximately 7 p.m. on the afternoon shift. Shortly there-
after, Mr. Leighty went to the hospital by ambulance. The doctor
prescribed a muscle relaxer and pain killer and instructed him to
return if his back was not better in seven days. The doctor also
instructed Mr., Leighty to take it easy for the next week. Mr.
Leighty resumed work on April 8, 1986. Accordingly, the inspec-
tor found that there were at least 5 days away from the mine
which constituted time lost due to injury. And the inspector
determined, therefore, that the operator failed to meet the re-
quirement of 30 C.F.R. §50.20(a) by not submitting a 7000-1 form
indicating at least 5 lost work days due to the injury sustained
by Mr. Leighty.

In Docket No. WEVA 87-4, Citation No. 2713199, dated
July 16, 1986, sets forth that the operator failed to submit an
accident and injury report on the 7000-1 form after an injury
occurred to Mr., Roy Watson. On November 4, 1985, Mr., Watson
fractured his right wrist in two places while attempting to cross
over the continuous mining machine. He was a classified roof
bolt operator and was roof bolting at the time of injury. On
return from the hospital his right wrist was immobilized by a
leather brace and placed in a cast four days later. The next
shift he worked was on November 5, 1985, as a dispatcher on the
surface. It further appeared that during the period Mr. Watson
was a dispatcher, he underwent autroscopic surgery on his wrist
to assist in healing and that it was projected he would have
additional surgery. In light of the foregoing, the inspector
concluded that during the time Mr. Watson was a dispatcher he was
unable to perform his usual job as roof bolter and was on re-
stricted duty. Accordingly, the inspector determined that the
operator should have submitted a 7000-1 form indicating a
reportable injury and the number of days of restricted duty.

In Docket No. WEVA 86-157, Citation No. 2713193, dated
June 4, 1986, sets forth that the operator failed to submit an
accident report on the 7000-1 form after an injury to Mr. Kenneth
fox. On April 28, 1986, at approximately 6:30 p.m. Mr. Fox was
injured while removing a fuse from a panel of a roof bolting
machine. The injury was to Mr. Fox's eyes due to a flash that
occurred. Mr. Fox went to the doctor on the same evening of his
njury and the doctor gave him medication for his eyes. The
doctor told Mr. Fox that he should take the medication when he
got home and that it should relieve much of the sand-in-the-eye
feeling and irritation that might occur in the following 12 or so
hours. The doctor indicated that Mr. Fox should be able to re-

731



turn to work on April 30, 1986. Mr. Fox remained at home.
According to the Citation, on April 29, 1986, Mr. Gross, the
operator's safety supervisor, visited Mr. Fox who was in his
garage at the time and asked him if he was coming to work. Mr.
Fox said no and that he was going to follow the doctor's orders
and return on the 30th. Mr., Gross followed up the visit with a
phone call at approximately 3:30 p.m. and again asked Mr. Fox if
he was coming to work and indicated to Mr. Fox that if he did
not, it would be a lost-time day for the mine. Mr. Gross asked
Mr. Fox to take a vacation day to prevent this record. Mr. Fox
took the vacation day and returned to work on the afternoon shift
of April 30, 1986. When the inspector asked Mr. Fox if he used
the medication in his eyes, Mr. Fox said he did as soon as he got
home and that it helped him a Tot. When the inspector asked if
he could have returned to work on the afternoon shift April 29,
1986, Mr. Fox said maybe, but with the sand-in-the-eye irritation
he would have been afraid to return, because he might hurt him-
self further as well as other miners. His main concern was that
he did not inflict further damage to his eyes while they were
still irritated, with other types of mine dust. Mr. Fox said
that upon returning to work he did not have to turn in a doctor's
stip. On June 3, 1986, the inspector told the operator it should
submit a lost-time injury report under Part 50, but the operator
declined, alleging that because Mr. Fox had been working in his
garage when the operator's safety supervisor visited him, he
should have returned to work without any shift interruption.
Relying upon the medical evidence and Mr. Fox's statements, the
inspector required the operator to comply with Part 50 by sub-
mitting the appropriate 7000-1 form for the injury, indicating
gays away from work due to his injury and any days of restricted
uty.

The motion for approval of settlements submitted by the
Solicitor on March 25, 1987, is as follows:

Now comes the Secretary of Labor (Secretary),
by his undersigned attorney, and hereby moves for
approval of a settlement which is acceptable to
the Secretary. The parties agree that the volun-
tary civil penalty payment of $500.00 for each
of the four violations of 30 C.F.R. Part 50
involved in these proceedings for a total
penalty payment of $2,000.00 is an appropriate
resolution of this matter. The four violations
were originally assessed penalties totaling
$350.00.

These cases were set for hearing on March 31.
On March 6, 1987, the parties entered into a
motion to stay other similar cases pending the
resolution of these proceedings. The January 14,
1987, prehearing order in these proceedings
required the parties to file a response on
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March 10, 1987. The Respondent had filed a
motion to dismiss on procedural grounds and
the Secretary had filed a response in
opposition to that motion.

After the parties reviewed their respective
legal positions and the facts set forth in the
files of these proceedings, discussions related
to the hearing of these and other cases began
on March 19, 1987. Extensive negotiations began
on March 20, and on March 23, the parties agreed
to settle these particular cases. A conference
call was held with the presiding judge to advise
him of the settlement.

The Secretary submits that the Respondent is a
lTarge operator. The Secretary further submits that
each of the violations involved a high degree of
both negligence and seriousness. The files include
information related to the fact that the violations
were abated after issuance in good faith and that
the payment of the agreed to penalties will not
adversely effect the Respondent's ability to
remain in business. Respondent has an average
history of prior violations for a mine operator
of its size.

Thereafter by letter filed March 31, 1987 the operator
stated that the parties had agreed to include the following
language in the settlement motion which had been submitted:

The Respondent takes the position that for
purposes of actions other than actions or
proceedings under the Federal Mine Safety
and Health Act, nothing contained herein shall
be deemed an admission that Respondent violated
the Mine Act's regulations or standards.

Each of the violations in Docket Nos. WEVA 87-4 and
WEVA 86-457 was originally assessed at $75 and each of the two
violations in Docket No. WEVA 87-2 was originally assessed at
$100 for total original assessments of $350. The proposed settle-
ments of $500 for each of the four violations constitute very
substantial increases from the original amounts. I have care-
fully reviewed the entire record to determine if they are
justified. Upon such review, it is clear that the settlement
motion is on strong ground in asserting the violations involved a
high degree of seriousness and negligence. Gravity cannot be
doubted in view of the fact that Part 50 is the cornerstone of
enforcement under the Act. Since Part 50 statistics provide the
basis for planning, training and inspection activities, accurate
reporting is essential. Moreover, failure accurately to report
could have extremely dangerous consequences by concealing problem
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areas in a mine which should be investigated by MSHA inspectors,
In short, without proper compliance by the operator under Part
50, the Secretary could not know what is going on in the mines
and, deprived of such information, he would be unable to decide
how best to meet his enforcement responsibilities. The citations
which are unusually detailed, further disclose an extraordinary
degree of negligence and fault on the operator's part. The Soli=-
citor's representations concerning size, history, ability to con-
tinue, and good faith abatement are accepted. 1In 1ight of the
statutory criteria set forth in section 110(i) of the Act, I
determine the proposed settlements are appropriate and proper.

As set forth in the legislative history of section 110(k), guoted
supra, these penalties are intended to encourage the operator's
compliance with the Act's requirements.,

Accordingly, it is ORDERED the recommended settlements be
APPROVED.

It is further ORDERED the operator pay $2,000 witnin 30 days
from the date of this decision.

Paul Merlin
Chief Administrative Law Judge

Distribution:

Edward H. Fitch, Esq., Office of the Solicitor, U. S. Department
of Labor, 4015 Wilson Boulevard, Arlington, VA 22203 (Certified
Mail)

Michael R. Peelish, Esqg., Consolidation Coal Company, 1800
Washington Road, Pittsburgh, PA 15241 (Certified Mail)

Donzel E. Ammons, Vice President, Consolidation Coal Company,
P. 0. Box 24, Wana, WV 26590 (Certified Mail)

Michael H. Holland, Esg., UMWA, 900 15th Street, N.W.,
Washington, DC 20005 (Certified Mail)

/g1
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

April 14, 1987

HARLEY M. SMITH, DISCRIMINATION PROCEEDINGS

Complainant

[

V. Docket No. KENT 86-23-D

BOW VALLEY COAL RESQURCES
INC.,

BARB CD 85-69
Respondent Docket No. KENT 86-84-D
BARB CD 86-7

Oxford No. 5 Mine

QG 48 BO 00 00 00 ©5 40 SO 88  #o

DECISION
Appearances: David M. Taylor, Esq., Harlan, Kentucky, for the
Complainant;
Joshua E. Santana, Esq., Lexington, Kentucky, for
the Respondent.
Before: Judge Weisberger

STATEMENT OF THE CASE

On or about September 18, 1985, Complainant filed a Complaint
with the Federal Mine Safety and Health Administration alleging
that after making safety complaints to Respondent, commencing on
December 13, 1984, he was required to work both as a miner's ,
helper and also as a ventilation man. He also alleged that he was
discriminated against unlawfully in that he did not receive bene-
fits "while I was off."™ On October 21, 1985, Complainant was
advised that the Mine Safety and Health Administration determined
that a violation of § 105(c) had not occurred. On or about

November 18, 1985, Complainant filed his Complaint with the
Commission.

On or about November 15, 1985, Complainant filed another
complaint with the Mine Safety and Health Adminisuration alleging
that he was served a letter, on November 12, 1985, terminating
his employment and that the termination was related to his dis-
crimination complaint that he filed on September 18, 1985. On
February 24, 1986, the Mine Safety and Health Administration
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advised Complainant that it determined that a violation of
§ 105(c) had not occurred. On or about March 7, 1986,
Complainant filed his Complaint with the Commission.

Subsequent to notice, these cases were scheduled and heard
in Harlan, Kentucky, on November 18 and 19, 1986. After the
hearing, based upon a joint request from the Parties, the time to
file briefs was extended until February 20, 1987. Complainant
filed its brief on February 13, and Respondent filed its brief on
February 20, 1987. Based on a joint request by the Parties the
time to file reply briefs was extended until March 20, 1987, and
reply briefs were filed on March 23, 1987,

Harley Smith, Lawrence Taylor, Larry Joe Gross, and Leon
Allen testified for Complainant. Clyde E. Goins, David Howard,
Dewey Simpson, Isom G. Smith, Henry Saylor, Roy Chasteen, Tom
Baker, Amato Hoskins, and Glen Green testifie@ for Respondent.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Complainant and Respondent are protected by, and subiject :to.
the provisions of the Mine Safety Act, specifically Section 105{c:
of the Act. I have jurisdiction to decide this case,

The Commission, in a recent decision, Goff v. Youghiogheny
& Ohio Coal Company, 8 FMSHRC 1860 (December 1986), reiterated
the legal standards to be applied in a case where a miner has
alleged acts of discrimination. The Commission, Goff, supra, at
1863, stated as follows:

A complaining miner establishes a prima facie case of
prohibited discrimination under the Mine Act by proving
that he engaged in protected activity and that the
adverse action complained of was motivated in any part
by that activity. Pasula, 2 FMSHRC at 2797-2800;
Secretary on behalf of Robinette v. United Castle Coal
Co., 3 FMSHRC 803, 817-18 (April 1981). The operator
may rebut the prima facie case by showing either that
no protected activity occurred or that the adverse
action was not motivated in any part by protected
activity. Robinette, 3 FMSHRC at 818 n. 20. See also
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958-59
(D.C. Cir 1984); Boich v. FMSHRC, 719 F.2d 194, 195-9%
(6th Cir. 1983) (specifically approving the
Commission's Pasula-Robinette test).

Protected Activities

Harley Smith, the Complainant, who has been a mine foreman,
miner operator, and scoop operator, started to work for the
Respondent in 1976. 1In December 1984, Smith was transferred to
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the Oxford No. 5 Mine as a miner's helper. In the period from
March through April 1985, Smith complained to Amato Hoskins,
Respondent's section mine foreman, that roof bolts were placed
more than 4 feet apart. In the same period, Smith told Leon
Allen, Respondent's outside foreman, of various loose rock that
was hanging and also that some bolts were not secure. Also in
the same time period Smith told Hoskins and Roy Chasteen,
Respondent's mine superintendent, that a ventilation curtain was
down. Further in the same time period, Smith told Hoskins that
there were no straps in the third and forth entry. Smith also
made a request of Chasteen for a canopy for the mining machine.
It is clear that all these complaints made to Respondent’s agents
were safety related, and as such are protected activities within
the purview of Section 105(c) of the Act,

adverse Actions

At the hearing, Counsel for Complainant indicated that only
two adverse actions were being alleged as a consequence of pro-
tected activities: (1) that Complainant was assigned the job of
a miner operator and also that of a ventilation man in December
1984; and (2) that the Complainant was fired in November 1985,

1. Complainant was required to work simultaneously as a
miner's helper and ventilation man.

Smith testified that on October 10, 1984 he was injured at
Respondent's Dulcimer No. 1 Mine. 8Smith did not work for a 4 to
5 week period following his injury. Smith attempted to return to
work and did so for 3 days and 2 hours, however, he claimed that
when he returned to work he reinjured his back. Smith finally
returned to work December 3, 1984, and at that time was trans-
ferred from the Dulcimer Mine to tha Oxford No. 5 Mine. Ten days
after his transfer to Oxford No. 5 Mine, the ventilation man, who
had been assigned to Smith's section was transferred to another
section at the Bow Valley Mine. Smith testified that from this
time until he was forced to go back on sick leave on July 31,
1985, he was required by Hoskins to perform both his first
assigned job as a miner's helper, and also the tasks of the venti-
lation man. Smith testified that to his knowledge he was not
aware of any other employee of Bow Valley who was assigned both
tasks.

However, in essence, it was the credible testimony of
Clyde E. Goins, Respondent's president, David Howard, Respondent's
operations manager, Leon Allen, outside foreman, and Glen Green,
Respondent's personnel manager, all of whom have knowledge of the
overall operations of Respondent's mine, that, in general, miners
do perform two jobs at the mine. I adopted their testimony,
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because their knowledge of the overall operation of the mine,
makes them more competent than Smith to establish the working
practices in the entire mine. Howard's uncontradicted testimony
was to the effect that Smith received the higher pay rate of the
two jobs that he performed. Also, Goins testified that normally
if a section is short handed, the miner's helper also performs
work as a ventilation man. It was the testimony of Lawrence
Taylor, who operated the miner on Smith's shift, that he operated
the miner 4 hours, and that the rest of the time he (Taylor) hung
curtains and watched out for the cable, both of which are the
functions of the ventilation man. Thus, it is clear that the
requirement of Respondent for Smith to perform two jobs, was a
normal practice at Respondent's mine and was not an adverse
action.

2. The firing of the Complainant.,

It was Smith's uncontradicted testimony that on or about
November 10, 1985, he received a letter from Respondent which
indicated that he was being terminated from his job with
Respondent. This clearly constitutes an adverse action.

Motivation

1. Complainant's prima facie case.

The evidence is uncontradicted that between February and
April 1985, Smith made at least five safety complaints to
Respondent. On September 18, 1985, Smith filed a complaint of
discrimination alleging, in essence, discrimination in job assign-
ment due to safety complaints he had made. On or about November
10, 1985, Smith received a letter of termination from Respondent.
This letter did not state any reasons for the termination.
Accordingly, due to the coincidence of time between the safety
complaints, the filing of a complaint of discrimination, and the
letter of termination, and due to the fact that this letter did
not state any reasons, it might reasonably be inferred that the
termination was motivated in part by Smith's protected activities.
Thus, it is found that Complainant has established a prima facie
case.

2. Respondent's rebuttal and affirmative defense.

Facts

In the latter part of 1984, when Smith returned to work
after his back injury, he worked at the Dulcimer No. 1 Mine and
his section foreman was Henry Saylor. During that time Saylor
had noted that Smith, while using a miner, had left cap coal in
the ceiling and requested Smith to remove it. Smith refused on
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the ground that it would involve, in essence, cutting the rock.
Dewey Simpson, the roof bolter on Saylor's crew in the Dulcimer
No. 1 Mine, indicated that he had asked Smith to remove cap coal,
that Smith refused and that he (Simpson) then told Saylor about
Smith's refusal. Simpson also testified that there were problems
getting Smith to clean up. Saylor testified that both Isom G.
Smith, a roof bolter on his crew, and Simpson complained of Smith
not cleaning up and his refusing to cut cap coal. Both Tom Baker,
Respondent's safety director, and Leon Allen, Respondent's outside
foreman, testified that they had received complaints, from the
bolters in Dulcimer No. 1 Mine, that Smith had left cap coal and
had not c¢leaned up before the bolters. David Howard, Respondent's
operations manager, testified, in general, that he was aware of
complaints that Smith had not been cleaning up before the bolters
and had left cap coal. He also testified that Saylor had teold him
that Smith was making complaints about the other employees in the
section and that there were lots of disruptions. He said, in
essence, that Saylor had stated that he (Saylor) would rather quit
than work with Complainant. (This was corroborated by Saylor.)
Subsequently, Howard and Chasteen met with Green concerning the
difficulty that the roof bolters had with complaints from Smith,
and with the latter not cleaning up. It was determined that Smith
be transferred to the Oxford No. 5 Mine as the foreman there,
Amato Hoskins, had more experience.

Hoskins testified that, after Smith was assigned to Oxford
No. 5 Mine, in general, there were no problems with Smith opera-
ting the miner, that he never left cap coal, and that he was
"pretty good" at cleaning up. (Tr. II, 170.)

Hoskins further testified that Smith complained to him that
the bolters "....were leaving the bolts too wide, not strapping
the rocks, stuff like that." (Tr. II, 173.) Hoskins indicated
that two of the bolters told him that Smith told them that they
were not performing their job properly. However, Hoskins indi-
cated that Smith was not a disruptive influence in the section.

Lawrence Taylor, who ran the miner at Oxford No. 5 Mine on
Smith's shift, testified, in essence, that Smith complained to
him about the face boss not having the straps and bolts put in
properly. Taylor indicated initially upon direct examination
that Smith did not make any complaints to him about Hoskins.
However, upon cross examination he indicated that Smith did tell
him that Hoskins was not doing his job. I observed the witness®
demeanor and find the latter version testified to upon cross
examination to be credible. 1In addition, Taylor testified that

several times Smith said that the repairman should help with the
curtains.
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Smith, in rebuttal, indicated that he did not make any com-
plaints to the bolting crew at Oxford No. 5 Mine, but that he did
show Hoskins where the bolting crew missed kettle bottoms. He

also told both Chasteen and Howard that hill seams were not being
strapped.

Howard indicated that after Smith was transferred to Oxford
No. 5 Mine, he complained that the bolters were not doing their
job and that, in general, Smith was disruptive. Chasteen also
characterized Smith as being disruptive in QOxford No. 5 Mine.
Green testified that after being told by Chasteen, Ditty, and
primarily Howard, that Smith was complaining abcut problems with
the bolters not doing their job properly, he had a meeting with
the miners in the section to prevent friction between the miners.
According to Howard, he consulted with Goins three or four times
in June 1985, concerning, in general, Smith‘s complaints about
the work performance of others. In June or July 1985, Howard,
Chasteen, and Ditty met with Green and discussed whether they
should take any action or make any recommendation with regard to
Smith. No action was taken at that time. On or about July 31,
1985, Smith injured his back and went out on sick leave. He did
not receive any benefits while on sick leave.

In a follow up meeting called by Green in August 1985, with
Howard, Chasteen, and Ditty it was decided that the Smith was
disruptive and that termination was the only solution. Hoskins
was not consulted with regard to the firing of Smith.

Green testified that he was not aware of the nature or the
numbers of Smith's safety complaints. Green discussed with Goins
the decision to terminate, and the latter agreed.

Goins testified that in August 1985, he made the decision to
dismiss Smith, effective when Smith would be able to return to
work from sick leave, so that Smith would be able to get sick
leave benefits in the interim. Goins testified that he did not
have any knowledge of the safety complaints made by Smith.

On or about November 7, 1985, Smith's physician released him
to go back to work effective November 11, 1985. Smith took the
doctor's statement to Green, who would not accept it. The latter
explained that he would have tc have a doctor’s report. Sub-
sequently, on or about November 10, Smith received notification
that he was terminated, but the notification did not contain any
reason, Prior to receiving the letter of termination Complainant
had never been reprimanded or suspended.
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Discussion

I conclude that the Respondent has not rebutted Complainant's
prima facie case, nor has it established an affirmative defense.
It has not adduced sufficient evidence to rebut the credible testi-
mony of Smith that he engaged in protected activities in making
safety related complaints. Nor has Respondent presented sufficient
evidence to establish either that its action, in terminating Smith,
was in no part motivated by Smith's protected activities, or that
it would have terminated Smith based only on unprotected activities.

Respondent, in essence, argues that Smith was terminated
because of disruptive behavior in criticizing co-workers, and
because of his poor performance in not cleaning the mine floor
properly, not cutting cap coal, cutting roof bolts, and operating
a miner in high tram. The record establishes that there were
conflicts between Smith and the roof bolters at Dulcimer No. 1
Mine with regard to Smith's performance. The weight of the testi-
mony establishes that after Smith was transferred to Oxford No. 5
Mine, he continued to complain about the performance of the roof
bolters. The only testimony with regard to the specific contents
of the complaints to or about the roof bolters, was from Hoskins,
Smith, and Taylor. I conclude, based on their testimony, that
any complaints made to or about the roof bolters or face boss had
to do with alleged improper bolting and strapping. Accordingly,
these complaints are safety related and are protected activities,
Since these complaints were part of the reason to fire Smith, I
can not conclude that Respondent was in no part motivated by the
protected activities.

I further find that any allegations with regard to Smith's
poor performance, related solely to the periocd when he worked at
Dulcimer No. 1 Mine, and that there is no evidence of poor per-
formance at Oxford No. 5 Mine. Goins testified that after Smith
was transferred to Oxford No. 5 Mine, he continued to receive
reports that the latter was continuing to cut out roof bolts and
operate the miner in high tram. However, the balance of the
testimony does not establish that there were any complaints of
these alleged activities by Smith after he was transferred to
Oxford Wo. 5 Mine. Saylor, who was Smith's foreman at Dulcimer
No. 1 Mine, was the only witness to the alleged cutting of coal
in high tram. There was no testimony from any witness who
observed Smith performing this activity at Oxford No. 5 Mine,
The only other witnesses who indicated any knowledge of any
alleged high tramming was Howard. However, his knowledge was
based upon what Saylor had told him about Smith's operation of
the miner only at Dulcimer No. 1 Mine. Also, the only evidence
concerning Smith's cutting of roof bolts and leaving cap coal or
not cleaning up was testimony from Howard, Simpson, Isom Smith,
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Saylor, and Baker, and related only to incidents at Dulcimer

No. 1 Mine., Significantly, Hoskins, the foreman at Oxford No. 5
Mine, indicated that Smith never left cap coal and was pretty
good at cleaning up. Thus, it can be seen that any alleged acts
of Smith indicative of poor performance occurred only at Dulcimer
No. 1 Mine. 1Inasmuch as Respondent allegedly decided to termi-
nate Smith in August 1985, 8 months after he was transferred out
of Dulcimer No. 1 Mine, it can not be found that the decision to
terminate was motivated solely by the alleged unprotected activi-
ties of poor performance at Dulcimer No. 1 Mine.

Even if evidence of Smith's alleged improper performance at
Dulcimer No. 1 Mine is considered in combination with evidence of
nonsafety complaints by Smith to and about other miners, I find
that it has not been established that the Respondent would have
terminated Smith for the unprotected activities alone. 1In
reaching this conclusion, I considered the fact that the decision
to terminate Smith allegedly came 8 months after he was trans-
ferred from Dulcimer No. 1 Mine, where all alleged acts of poor
performance occurred. Also Goins who made the final decision to
terminate Smith did not specifically indicate that Smith's alleged
failure to perform his job properly was one of the reasons for
termination. (Tr. I, 118-119.) Further, it is significant that
Hoskins, the foreman at Oxford No. 5 Mine, who had indicated that
Smith was not a disruptive influence, was not consulted when
Green, Howard, Ditty, and Chasteen discussed the firing of Smith.
Further, it is significant that the termination notice did not
indicate any of the alleged unprotected activities as the reason
for the termination. Indeed, the notice did not give any reason
for the termination. Goins had testified that, in essence, pur-
suant to customary company practice the notice of termination was
sent to Smith not in August when the decision was made (when Smith
was off work on sick leave), but in November (when Smith was able
to return to work), in order to enable Smith to get sick leave
benefits, and that Respondent continued him on benefits while he
was off on sick leave. However, it was Smith's testimony that
during this period he did not receive any benefits, and to his
knowledge his medical bills were not paid. Based on my observa-
tions of the witness' demeanor I adopted Smith's version.
Therefore, I do not find credible Goins' explanation of the time
lag between the decision to terminate in August and the notifica-
tion of Smith in November, It is more credible that the actual
decision to terminate was taken in November 1985, on or about the
date the notice to terminate was sent to Smith. It is thus sig-
nificant that the termination decision was made within 2 month of
Smith's filing of a complaint of discrimination with MSHA, and
within a few months after he had made variocus safety related
complaints.
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Taking into the account all the above factors, it is con-
cluded, that the Complainant has established a prima facie case
that a violation by Respondent of Section 105(c) of the Act
occurred when his employment was terminated. This prima facie
case has not been rebutted by Respondent, nor has Respondent
established an affirmative defense.

It is further concluded that the Complainant has abandoned
his allegation as contained in the first Complaint that he filed
in September 1985, that he was discriminated against unlawfully
in not being paid benefits in 1984 when he was injured and was
off from work.

ORDER
It is ORDERED that:

1. The complaint filed in November 1985, Docket No.
KENT 86-23-D is DISMISSED.

2. Complainant shall file a statement within 20 days of
this decision indicating the specific relief requested. This
statement shall show the amount he claims as back pay, if any,
and interest to be calculated in accordance with the formula in
Secretary/Bailey v. Arkansas Carbona, 5 FMSHRC 2042 (1984). The
statement shall also show the amount he requests for attorney's
fees and necessary legal expenses if any. The statements shall
be served on Respondent who shall have 20 days from the date
service is attempted to reply thereto. ‘

, 3. This decision is not final until a further order is
issued with respect to Complainant's relief and the amount of
Complainant's entitlement to back pay and attorney's fees.

Avram Weisberger
Administrative Law Judge

Digtribution:

David M. Taylor, Esqg., Smith & Carter Law Officers, P. 0. Box 710,
Harlan, KY 40831 (Certified Mail)

Joshua E. Santana, Esqg., Brown, Bucalos, Santana & Bratt, P.S.C.,
201 W. Short Street, Lexington, KY 40507 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

April 14, 1987

ALVIY RITCHIE, DISCRIMINATION PROCEEDING

Complainant :
: Docket No. KENT 86-138-D
V. : BARB CD 86-43
KODAK MINING COMPANY, INC., : Emmons Plant No. 1
Respondent :
DECISION

Appearances: Alvin Ritchie, Happy, Kentucky, pro se:
Leslie Sr. Clair, Esg., and John W. Fischer,
Esg., Denlinger, Rosenthal & Greenberg,
Cincinnati, Ohio, for Respondent.

Before: Judge Melick

This case is before me upon the Complaint by Alvin
Ritchie under Section 105(c¢) (3) of the Federal Mine Safety
and Health Act of 1977, 30 U.S.C. § 801 et seq., the "Act,”
alleging that Xodak Mining Company, Inc. (Kodak) laid him
off and offered him a lower paying job on May 7, 1986, in
violation of Section 105(c¢) (1) of the Act because he had
been injured in a truck accident and had reported health and
safety complaints to agents of the mine operator. 1/

In order for the complainant to establish a prima facie
violation of Section 105(c}) {l) of the Act, he must prove by a
preponderance of the evidence that he engaged in an activity
protected by that section and that the discriminatory action
taken against him was motivated in any part by that protected
activity. Secretary on behalf of Pasula v. Consolidation Coal
Company, 2 PFMSHRC 2786 (1980), rev'd on other grounds sub
nom, Consolidation Coal Company v. Marshall, 663 ¥.2d 1211
{3rd Cir. 1981). The respondent may rebut the prima facie

1/ Section 105(c) (1) of the Act provides in part as follows:
No person shall discharge or in any manner discriminate
against or cause to be discharged or cause discrimination
against or otherwise interfere with the exercise of the statu-
tory rights of any miner...in any coal or other mine subject
to this Act because such miner...has filed or made a complaint
under or related to this Act, including a complaint notifying
the operator or the operator's agent...of an alleged danger or
safety or health violation in a coal or other mine...or because
of the exercise by such miner...on behalf of himself or others
of any statutory right afforded by this Act."
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case by showing either that no protected activity occurred or
that the adverse action was not motivated in any part by pro-
tected activity. Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMSHRC 803 (1981).

If the respondent cannot rebut the prima facie case in
this manner, it may nevertheless defend affirmatively by
proving that (1) it was also motivated by the miner's unprotected
activities, and (2) it would have taken the adverse action in
any event for the unprotected activities alone. The respondent
bears the burden of proof with regard to the affirmative de-
fense. Haro v. Magma Copper Co., 4 FMSHRC 1935 (1982). The
ultimate burden of persuasion does not shift from the com-
plainant. Donovan v. Stafford Construction Co., 732 F.2d 954
(D.C. Cir 1984): Boich v. FMSHRC, 719 F.2d 194 (6th Cir. 1983).
The Supreme Court has approved the National Labor Relations
Board's virtually identical analysis for discrimination cases
arising under the National Labor Relations Act. NLRB v.
Transportation Management Corp., 462 U.5. 393 (1983).

Alvin Ritchie was laid off by Kodak from his position as
the Emmons Preparation Plant operator on May 7, 1986, and
offered a lower paying job as night watchman. Ritchie declined
that job and thereafter filed this complaint of discrimination.
There is no dispute that Mr. Ritchie engaged in protected
activity by repeatedly complaining orally and in writing to
his foreman, Oman Sandlin, about what he reasonably believed
were unhealthful and unsafe conditions at the Emmons Prepara-
tion Plant. It is undisputed that Ritchie made periodic com-
plaints about excessive coal dust at the plant from the time
he was first employed as the plant operator in 1983 and that
he more recently complained of broken boards on the second
level walkway at the plant. 2/ Accordingly, Mr. Ritchie has
established the first element of a prima facie case.

Mr. Ritchie has failed, however, to establish the second
element of a prima facie case, i.e., he has not shown that the
adverse action by the operator was motivated in any part by
those health and safety complaints. The undisputed evidence
is that Mr. Ritchie had made periodic complaints about dust
for his entire period of employment as plant operator with
Kodak, yet was not laid off for almost 3 years. The evidence
also shows that other employees made similar complaints over

2/ Mr. Ritchie also alleged in his initial complaint that arm
injuries he sustained after falling out of a company pickup
truck constituted protected activity. He has failed to show,
however, how those injuries come within the scope of the
activities protected by Section 105(c) (1), and, accordingly,
the allegation is rejected.
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the years, some of whom were laid off at the same time as
Ritchie, and others were not. Coworker David Spencer had
also complained to Sandlin about the loose floorboards at
the plant. While Spencer was also laid off with Ritchie, he
was subsequently rehired. In addition, it was one of

Mr. Ritchie's duties as preparation plant operator to report
to his supervisor, and/or to maintenance personnel, these
and other problems in the operation of the plant.

There is also credible evidence of valid business
reasons for the layoff of Ritchie and 7 other emplovees on
May 7, 1986. Thomas W. Kemp, Vice President for Finance and
Processing for Kodak testified that the layoffs were dictated
by the depressed coal market. According to Xemp there was
significant overcapacity in production in the coal market
over the previous 2 years, resulting in lowered prices and
tremendous cost pressure to stay in business. As a result
there had been a series of layoffs at Kodak beginning in May
1985 followed by lavyoffs in December 1985, February 1986,
April 1986, May 1986 (the layoff in issue), and in February
1987.

Kemp testified that the May 7, 1986, layoff was dictated
by loss of the night shift at the Chester Preparation Plant
which in turn was dictated by their forecast for lowered
coal production. The decision was made by the Executive
Committee consisting of Kemp, President Bowling, Vice President
Cauley, and Charlene Walker. Processing Superintendent Fstell
Adams determined which particular miners were to be laid off
in the processing sector after consulting with his foremen,
Oman Sandlin and Jack Hall.

Estell Adams testified that the selection of miners to
be laid off was made in accordance with the company personnel
handbook (Exhibit R-1). The handbook provides as here rele-
vant as follows:

Emplovees are selected for layoff and recall
primarily on the basis of their ability to per-
form the work needed together with their depend
ability. If these factors are equal, then pref-
erence is given to the employee with longer
service.

According to Adams, using that criteria he and his

foremen prepared an analysis of the processing plant employee
job skills similar to that found in Exhibit R-5.
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The skills noted in Exhibit R-5 are not disputed and
clearly demonstrate that those employees laid off in May
1986, including Complainant Ritchie, were those with the
fewer critical skills. It is clear from this evidence that
the May 7, 1986, layoff of Ritchie and seven other processing
plant emplovees had a legitimate business-related and non-
protected basis. Thus even had Mr. Ritchie established a
prima facie case herein, that case was clearly rebutted by
the operator'’s evidence. Under the circumstances, the
Complaint herein must be dismissed.

ORDER

The complaint of discrimination

Distribution:
Alvin Ritchie, Box 383, Happy, KY 41746 (Certified Mail}
Leslie St. Clair, Esq., and John W. Fischer, Esg., Denlinger,

Rosenthal & Greenberg, 2310 First National Bank Center, 425
Walnut Street, Cincinnati, OH 45202 (Certified Mail)

vh
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
Foten, coomoo woe . APR 14 1987
SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA),
Petitioner

Docket No. WEST 85-148-M
A.C. No. 48-00639~05515

2 o2 eu ex 8o

Docket No. WEST 86-83-M
A.C. No. 48-00639-05517

V.

TEXASGULF, INC.,
Respondent

a0 ©o 0% @0

Wyoming Soda Ash

DECISION

Appearancess: Tobias F. Fritz, Esg., Office of the Solicitor,
U.S. Department of Labor, Kansas City, Missouri,
for Petitioner;

Thomas E. Downey, Jr., Esg., Downey & Murray,
Englewocod, Colorado,
for Respondent.

Befores Judge Lasher

This matter arises pursuant to Section 110(a) of the Federal
Mine Safety and Health Act of 1977, 30 U.S.C. Section 820(a)
(herein the Act). Petitioner seeks assessment of penalties for
three violations which are cited in the three Citations involved
in these two dockets which were consolidated for hearing and
decision by Notice dated June 19, 1986. All three Citations,
issued under Section 104(a) of the Act, charged Respondent with
infractions of 30 C.F.R. § 57.21078, entitled "Permissible Equip-
ment" which provides:

"Only permissible equipment maintained in permissible
condition shall be used beyond the last open crosscut
or in places where dangerous quantities of flammable
gases are present or may enter the air current.”

The Citations were issued by MSHA Inspector Martin B. Kovick
on three different inspection dates.

The descriptions of the violations shown on the three
Citations are as follows:

1. Citation No. 2983339 issued April 10, 1985.

"In No. 5 miner panel there is a gap of .005 in the main
control panel. The miner is in the last open crosscut., A
methane check showed 0.0% with a CSE this condition could
possibly create a hazard to employees in this panel."
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2. Citation No. 2083401 issued April 24, 1985.

"In miner No. 4 panel there is a gap of .006 in the con-
nection box located under the seat of miner No. 4. The miner is
beyond the last open crosscut in room No. 8025. A CSE reading
shows 0.0%. This condition could possibly cause a hazard to
employees in this panel."

3. Citation No. 2083419 issued October 15, 1985.

"In miner No. 9 there is a gap of .011 in the right head
light on miner Wo, 9. The miner is in the last open crosscut on
the shortwall section. A CSE shows 0.0% methane in this area.
This condition could possibly cause a hazard to employees in this
panel.”

On a five-part "Gravity" scale ("No Likelihood", "Unlikely",
"Reasonably Likely", "Highly Likely"™, and "Occurred®) provided
on the face of the citation form, all three Citations were marked
"Reasonably Likely".

The Citations issued under Section 104(a) of the Act, also
charged that the violations were "significant and substantial”
(herein "S & 8"),

In Secretary v. Consolidation Coal Company, 6 FMSHRC 189
(1984), this Commission held that § & S findings may be made in
connection with a citation issued under Section 104(a) of the Act.
Considering this ruling in conjunction with U.S. Steel Mining
Company, 6 FMSHRC 1834 (1984), where the mine operator was
allowed to contest S & S findings entered on Section 104(d)(1)
citations in a penalty case, it is initially concluded that
S & S findings are properly reviewable in this penalty proceed-
ing.

The matter came on for hearing in Rock Springs, Wyoming on
August 20, 1986. Both parties were well represented.

The Respondent concedes the occurrence of the three
violations but urges that such were not 8 & S, thus raising the
major issue posed and only issue aside from the amount of ap-
propriate penalties. The Secretary seeks a penalty of $157 for
each violation.

Having carefully considered the transcript of testimony and
the briefs submitted by both parties, the position of Respondent
is found supported in the record and meritorious.

FINDINGS

, At the outset of the hearing the parties entered the
following stipulations on the record:

(a) Respondent is a large mine operator;
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(b) Payment of reasonable penalties in this matter will not
jeopardize Respondent's ability to continue in business;

{(c) Respondent, after receiving notice of the three subject
violations, proceeded in good faith to promptly abate the same;

(d) Respondent had but one violation in over 200
inspections days prior to the issuance of each of the three
subject violations and I conclude therefrom that Respondent has
an extremely commendable compliance history.

During the hearing it was further agreed that the
permissibility requirements of 30 C.F.R. § 18.31 applied to each
of the three machines found in violation and that the maximum
plane flange gap permissible under 30 C.F.R. § 18.31 is .004 inch
(T. 77-78).

It is further found that Respondent operates a trona mine in
Sweetwater County, Wyoming, E/ and tha such mine has, at all
relevant times, been classified as "gassy"” by the State of
Wyoming (T. 4, 161), and is a "gassy" mine for purposes of this
proceeding (T. 10, 161-164, 229).

The subject mine is one of five trona mines (T. 237, 117}
located inside an area called the Trona Patch in Wyoming. Mining
"beds" therein are numbered "1" through "30%; Respondent mines in
Bed 20. (T. 157-160). Somewhere between 10% and 30% of the
subject mine's reserves have been developed (T. 309-310). Mining
is conducted approximately 1400 feet below the surface five days
a week by three shifts daily (2 production and 1 maintenance)(T.
267).

Despite its designation by the State of Wyoming as "gassy",
the subject mine is "considerably less™ gassy than the other four
mines in the Trona Patch (T. 4l1), and does not require frequent
inspections under federal law, (T. 39-41). Under Section 103(i)
of the Act extra inspections at fifteen day intervals are
required if a mines produces 200,000 cubic feet of gas per day.
30 U.S.C. § 813(i). The outpit from this mine has been measured
at only 50,000 to 90,000 cubic feet of methane gas per day well
below the lowest trigger of Section 103(i). (T. 40, 161).

To be in permissible condition gaps in boxes housing
electrical equipment, such as those involved in the three matters
under discussion, shall not exceed certain tolerances. For the
three pieces of equipment involved herein, as previously noted,
gaps in excess of .004 inches were prohibited (T. 45, 77-78,
106-107; 30 C.F.R. § 18.31).

On April 10, 1985, Citation No. 2083339 was issued citing
continuous miner No. 5, which was then located in the last open
crosscut of the mine. Inspector Kovick detected a gap of .005

1l/ Trona, which is incombustible, is a hard ore used to make
glass (T. 156).
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inches in the main control panel of this Miner. On April 24,
1985, Inspector Kovick issued Citation No. 2083401 citing a .006
inch gap in the connection box located under the seat of Miner
No. 4. On October 15, 1985, Inspector Kovick issued Citation No.
2083419 after he found a gap of .0l11 inches in the right head -
light on continucus Miner No. 9. The record is clear that the
three pieces of electrical equipment involved were in im-
permissible condition when cited and Respondent concedes the
occurrence of the violations.

The contemplated hazards to which the three violations
contributed are methane ignitions and methane explosions (T.
50-51, 54-55, 85). A methane ignition is of a lesser degree than
an explosion (T. 54).

The three machines (miners) involved were beyond the last
open crosscut when cited (T. 47, 50) and from two to six em-
ployees would ordinarily have been exposed to the hazard (T. 924,
230-231).

At the times the three Citations were issued, both the
ventilation system and methane monitoring equipment were properly
functioning and adequate (T. 47-48, 57-58, 74, 80), and the
methane reading taken by hand-held instrument was zero, that is
0.0% (T. 48, 84).

The methane monitors on the miners in question automatically
turn off the equipment when they detect that the methane level
has reached 1.5% (T. 51~52, 73-74, 196-197, 255) and such were in
proper working order on the three citation issuance dates in
guestion (T. 256, 257-261). However, a lag time of five to six
seconds runs between the time the methane monitor first sniffs
the methane gas and the miner shuts down (T. 262).

Methane monitors, which are checked only weekly for proper
calibration, need frequent calibration, and are regularly found
to be out of calibration (approximately one out of four each
week), one cause of which is vibration (T. 52, 122-123, 248,
256, 262-264).

It is possible to have a methane ignition even where there
is adequate ventilation where there occurs a "sudden rush" or
"outburst” of liberated methane which can overpower the venti-
lation system (T. 51-52, 120, 134). Such possibility, however,
is remote (T. 156, 199, 221, 226, 322). Ventilation systems are
also subject to breakdown (T. 53, 121-122, 234) and other
problems (T. 51-52, 214-220).

On the three dates pertinent herein, some 30 to 50 pieces of
permissible equipment were in the mine (T. 176-~177). None of the
three pieces of machinery (electrical boxes) involved here were
shown to be arcing or sparking (or malfunctioning) at the time
the Citations were issued and there existed only the possibility
of their arcing or sparking (T. 50-52, 56, 57, 81, 112-115, 128,
205, 274, 275-277, 284-286).
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No method or technology exists for predicting or determining
where concentrations of methane may exist or be encountered in
Bed 20 where the subject mine is located (T. 54, 58, 158,
298-302, 303, 315, 327).

While there is a possibility of encountering an accumulation
of methane (T. 51-54, 58, 70, 75, 89, 93, 327-328) such is highly
unlikely (T. 62, 328). :

The methane level where explosions can occur ranges from 5%
to 15%; the methane level where ignitions can occur is 1% to 2%
(T. 68-69, 168). The methane levels found by the Inspector on
the three occasions in guestion were not sufficient to permit
ignitions (T. 69, 79, 84).

Over the eight years that Inspector Kovick had inspected the
mine, he had never detected explosive levels of methane in the
mine, had never found methane in excess of 1%, (T. 39, 62), and
had never detected ignitable or explosive levels of methane (T,
62, 75, 86). Inspector Kovick conceded that methane must be at
an explosive or ignitable level before it is reasonably likely to
cause injury (T. 75, 80, 84-85)., Over the mine's 1l0-year (ap-
proximate) history, methane emission levels have remained fairly
constant (T. 165), i.e., negligible to non-existent (T. 166).

The mine has no history of fires or explosions (T. 197, 227}.

The possibility that methane would reach either ignition or
explosion levels was remote (T. 89-90, 156, 161-165, 166,
169-174, 194-195, 197, 202, 205-206, 230, 242, 251).

Both the magnitude and the probability of an ignition of
methane in a trona mine are less than a methane ignition in a
coal mine due to the fact there would be no involvement of
flammable coal dust in a trona mine. Where only methane is
ignited, injuries and fatalities will result only to those in the
area where the methane exists or within the area affected by the
concussion or pressure from such ignition (T, 120, 163-165).

DISCUSSION

While characterizing violations in the abbreviated "serious
and substantial" mode is convenient for general reference it is
misleading as to the actual substantive meaning articulated by
Congress and resort to the entire phrase from which such was
taken is more, but not entirely, helpful. Thus, so stated, the
the main question here is whether the subject section 104(a)
Citations cited violations which were "of such nature as could
significantly and substantially contribute to the cause and
effect of a ... mine safety or health hazard" as that phrase (1)
is used in Sections 104(d)(1l) and 104(e)(1l) the Act and (2) has
been fleshed out by the Federal Mine Safety and Health Review
Commission.
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More fully, Section 104(d)(1l) of the Act, in which the full
S & S clause originates provides:

If, upon any inspection of a coal or other mine, an
authorized representative of the Secretary finds that
there has been a violation of any mandatory health or
safety standard, and if he also finds that, while the
conditions created by such violation do not cause
imminent danger, such violation is of such nature as
could significantly and substantially contribute to the
cause and effect of a cocal or other mine safety or
health hazard, and if he finds such violation to be
caused by an unwarrantable failure of such operator to
comply with such mandatory healty or safety standards,
he shall include such finding in any citation given to
the operator under this Act....

30 U.8.C. § 8l14(d)(1l)(emphasis added). As previously noted,
Section 104(e) of the Act, 30 U.S.C. § 8l4(e), relating to
"pattern” violations, contains similar S & S language.

A. Background

The 8 & S clause in mine safety law has been in the past
and has newly become a term of art having separate and special
meaning apart from the normal dictionary meanings of the various
words themselves, necessitated no doubt by the fact that the
pertinent language of the Act is not itself artfully worded. The
history of the development of the § & S clause offers some
perspective for the practical application of what I refer to
herein as the National Gypsum/Mathies formula which is further
discussed subsequently. Briefly, the roots of the S & S concept
were bound up with the first use of withdrawal orders which first
showed up in the 1952 Act. Later, under the 1965 Amendments Act,
the entire S & S concept was fleshed out in terms guite similar
to those in the 1977 Amendments to the 1969 Act, and such
terminology was largely incorporated into Section 104(c)(1l) of
the 1969 Act. Strangely enough, such S & S language as words of
art primarily addressed the nature of the accidents or events
contemplated, more specifically those of a great or disastrous
potential.

Many Citations now specify alleged violations as S & S even
though they are issued under section 104(a) of the Act-rather
than under the section which originally contained the S & §
language, 104(d)(1), as a preregquisite to issuance of unwarrant-
able failure withdrawal orders. The apparent purpose of this
practice stems from the value of a 104(a) Citation with 8 & S
designation in section 104(e) "pattern" enforcement with its
potential and forceful withdrawal order sanction.

The history of withdrawal orders and S & S terminology are
intertwined.
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The use of withdrawal orders as an enforcement tool was
first implemented by Congress in its passage of Title II of the
Federal Coal Mine Safety Act, Public Law 552 (July 16, 1952) 66
Stat. 294, 30 U.S.C. § 473. Most significantly, the purpose, as
announced in the heading of this 1952 legislation, was the
prevention of "Major Disasters" in mines. Thus, Section
203(a)(1l) of the 1952 Act provided for the issuance of a with-
drawal order upon the inspector's finding of a "danger that a
mine explosion, mine fire, mine inundation, or man-~trip or
man—hoist accident will occur #*#**"_ gection 203(b) provided for
the issuance of a notice (a Citation in current jargon) where the
inspector found a violation which did not create the dangers
listed in section 203(a). Section 203(¢) provided for withdrawal
orders if the violations found in the section 203(b) notice were
not abated within a reasonable time. The 1952 Act did not
provide for so-called "unwarrantable failure” orders.

The 1952 Act as above noted, was amended by the Federal Coal
Mine Safety Act Amendments of 1965, 80 Stat. 85 (1966),
hereinafter referred to as the 1965 amendments. Specifically,
Section 203 of the 1952 Federal Coal Mine Safety Act was amended
by adding a new subsection (d) and a new subsection {(e), which
provided that when an inspector found on an inspection that, {1
a violation existed, (2) the conditions created by such violation
did not cause danger that a mine explosion, mine fire, mine
inundation, or man-trip or man-hoist accident would occur
immediately or before the imminence of the danger could be
eliminated, (3) such violation was of "such nature as could
significantly and substantially contribute to the cause or effect
of a mine explosion, mine fire, mine inundation, or man-trip or
man-hoist accident”, and (4) such violation was caused by an un-
warrantable failure of the operator to comply, he should issue a
notice of violation and make such findings in the notice.
Subsection (d)(1l) went on to provide that the Bureau should re-
inspect the mine within 90 days after the issuance of the notice
to determine if any similar violation existed in the mine, and if
so, to issue a withdrawal order provided such violation was also
found to be caused by an unwarrantable failure of the operator to
comply. Section 203(d)(2) of the 1965 Amendments then provided
that thereafter a withdrawal order should be issued by an in-
spector who found upon any subsequent inspection violations
"similar to those that resulted in the issuance of the withdrawal
order issued under paragraph {1)" of subsection (d) until such
time as an inspection of such mine disclosed no similar vio-
lations.

It is thus seen that the 1965 Amendments were, in structure
and concept, almost identical to section 104{c), subsections (1)
and (2) of the Federal Coal Mine Health and Safety Act of 1969,
and to Section 104(4d) of the 1877 Act. The 1965 aAmendments set
forth a four-part foundation for the issuance of the "unwarrant-
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able failure" notice requiring: (1) a violation (2) no imminent
danger E/, (3) that the violation, while not involving imminent
danger, be of a nature that could significantly and substantially
contribute to a disaster type accident, >/ and (4) that such
violation be caused by an unwarrantable failure of the operator
to comply with the safety requirements of the Act.

Under the 1952 Act and the 1965 Amendments, the nature of
the conditions targeted by the legislation were those that might
lead to major disasters. The Legislative History (Sen. Rep.
1055, 89th Cong. 2d Sess., 3 U.S. Code and Cong. News 2072) of
the 1965 Amendments contains this explanation of the pertinent
section in its reference to "Major Provisions of the Bill" at
page 2074:

*** The proposal amends the "Findings and orders® section
of the act by adding a provision that, if a violation of
the safety requirements of section 209 is found, not in-
volving imminent danger, but of a nature that could
significantly and substantially contribute to a disaster-
type accident, and if such violation was caused by an un-
warrantable failure of the operator to comply with the
safety requirements of the act, a reasonable time for
abatement shall be fixed." (Emphasis supplied.}’

There is no question but that the authors of the 1969 Act
used the S & S phraseology of the 1965 Act Amendments as their
frame of reference in drawing up the provisions of section 104(c)
relating to issuance of "unwarrantable failure" withdrawal orders.
The 1977 Act, in turn, followed the 1969 language. The 1965
Amendments thus became the principal source of interpretive aid
for the 1969 Act. The ambiguity in the 1969 Act resulting from
the use of the phrase "similar, etc.” in section 104(c)(2) would
be nonexistent had the phrase "similar, etc." been first used in
the section authorizing the underlying (104(c)(l)) withdrawal
order, as was the case in the 1965 Amendments where the
"underlying order" violation was required to be similar to the
"notice" violation, and the reinspection "order" violation had to
be similar to "those" two. Under the 1965 Amendments, it is
clear that the phrase "similar, etc." referred back to the
"nature" of the violation mentioned in preceding sentences
authorizing issuance of the underlying notice, and that the
"nature" of the underlying conditions was that as could cause a
disaster, i.e., "as could significantly and substantially
contribute to the cause and effect of a mine explosion, mine

2/ The concept of "imminent danger" under both statutes was the
same, although the language differs.

3/ The high-magnitude accident aspect of this concept was
abandoned in the subsequent administration of both the 1969 Mine
Act and the 1977 amendments thereto,
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fire, mine inundation, or man-trip or man-hoist accident, * * % _»
The meaning of the phrase "similar, etc." in the 1965 Amendments
is ascertainable because the line was clearly drawn between the
phrase "similar, etc." and the phrase unwarrantable failure of
such operator to comply"-- both phrases being set forth as
separate prerequisites for the issuance of the underlying
withdrawal order. By contrast, in the 1969 Act, the phrase
"similar, etc." was not invoked in connection with issuance of
the underlying withdrawal order, but first appeared in section
104(c)(2) permitting issuance of unwarrantable failure withdrawal
orders upon subsequent inspections provided there have been no
intervening inspections disclosing "no similar vio-

lations". Thus, the ambiguity. While it can be maintained that
the omission of the phrase in question from sections 104(c) (1)
was intended to accomplish the excision of the "substantial and
significant" requirement, for the various reasons stated herein,
I believe there was no such intention. To begin with, having
just used the phrase "unwarrantable failure etc.” in the two
parts of section 104(c)(1l), Congress abandoned it in 104(c){2)}
and opted in favor of "similar etc.® -- words of art already
possessing specific meaning.

Comparison of the 1965 Amendments with the 1969 Act reveals
various other instances where, for brevity, the authors of the
1969 Act made omissions or placed labels on contrived concepts.
It appears that the enumeration of the major disasters, which
were the targets of the 1965 Amendments, was shortened in the
1969 Act to the phrase "mine safety or health hazard”. A signi-
ficant example of an omission is that in drafting the second part
of section 104(c)(1l) authorizing issuance of the underlying
order, the authors of the 1969 Act did not see fit to reiterate
the requirement set forth in the first part that the conditions
constituting the prerequisite violation not result in an
"imminent danger®. E/ By implication, therefore, one must read
into the pertinent language, the requirement that if the in-
‘spector did find "imminent danger"”, he would not order withdrawal
pursuant to the provisions of 104(c)(1l), but rather would proceed
under section 104(a). The omission of the requirement in the
1969 Act that the violation involved in the issuance of the
underlying 104(c)(1l) order be of such nature as could signifi-
cantly and substantially contribute to a hazard appears to have
been left out in the same manner, but this point is not crucial
to the ultimate conclusion reached that "similar etc." referred
not only to unwarrantable failure but also to the "nature" of the
underlying violations as specified by Congress. It is clear that

4/ It seems that the intent of Congress in promulgating the 1969
Act was that if an inspector, upon his inspection of a mine
should determine that imminent danger existed, he should issue an
order of withdrawal on that basis. Imminent danger orders under
section 104(a) thus overrode the other two types, i.e., "failure
to abate" orders issued under 104(b), and "unwarrantable failure
to comply" orders under 104(c).
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under the 1965 Amendments: (1) the legislative scheme involved in
the pertinent provision was the utilization of withdrawal orders
as a means of eliminating the occurrence of serious, or disaster-
type, accidents; and (2) the nature of violations which might
cause such accidents was expressly described as those that would
create the danger of a mine explosion, mine fire, mine
inundation, etc. Then during the administration of the 1969 Act,
the extraordinary meaning previously given S & S terminology
disappeared (See discussion of Alabama By=-Products, Inc., 7 IBMA
85, in National Gypsum). It is unknown if the guestion whether
Congress, in enacting the 1969 Act (or the 1977 Act) intended to
carry through the meaning previously attributed toc this phrase
was ever litigated.

Had 5 & S in its early idiom been deemed to have been re-
vitalized by succeeding mine safety legislation, the current
shaping of various enforcement procedures would have been
significantly affected. Had the original "Major Disaster"
objective of Congress been sustained through the 1977 Amendments,
the panoply of enforcement devices, in an abstract sense, would
have taken on a certain logic in fitting. In such scenario, the
essence of an imminent danger violation would be the possibility
of its occurrence "at any time®, i.e., its imminence or im-
mediacy; the essence of an 8 & S violation would be its potential
for harm posed-- both qualitatively and quantitatively, i.e., its
magnitude, °/; and the essence of an "unwarrantable failure"
violation would be a combination of (1) the negligence
(recklessness and wilfulness) involved in its commission, i.e.
culpability, and (2) magnitude. We turn now to prevailing S & 8
precedents. '

B. Governing Precedents

The Federal Mine Safety and Health Review Commission has in
several opinions crafted a special meaning to the S & S language
contained in the 1977 Mine Act. Thus, the Commission's first and
landmark interpretation of this language appeared in Cement
Division, National Gypsum Co., 3 FMSHRC 822 (April 1981), in
which it held:

...[A] violation is of such a nature as could signifi-
cantly and substantially contribute to the cause and ef-
fect of a mine safety or health hazard if, based on the
particular facts surrounding the violation, there exists
a reasonable likelihood that the hazard contributed to
will result in an.injury or illness of a reasonably
serious nature. e

5/ This is contrasted with the emphasis of the National/Gypsum
Mathies formula, which governs the S & S determination in this- -
proceeding, which is on the probability of the violation's
occurrence ~ not the magnitude of the accident envisioned.
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3 FMSHRC at 825 (emphasis added). In Mathies Coal Company, 6
FMSHRC 1 (January 1984), the Commission reaffirmed the analytical
approach set forth in National Gypsum, and stated:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
National Gypsum, the Secretary of Labor must prove: (1)
the underlying violation of a mandatory safety standard:;
(2) a discrete safety hazard -- that is, a measure of
danger to safety -- contributed to by the violation; (3)
a reasonable likelihood that the hazard contributed to
will result in an injury; and (4) a reasonable likelihood
that the injury in question will be of a reasonably
serious nature.

6 FMSHRC at 3-4 (footnote omitted). Accord Consolidation Coal
Company, 6 FMSHRC 189, 193 (February 1984).

Additional aspects of the Mathies decision must be
considered here. As to the four elements set forth in Mathies,
the Commission, in Secretary v. U.S. Steel Mining Corp., ©& FMSHRC
1834 (1984), noted that the reference to "hazard" in the second
element was simply a recognition that the violation must be more
than a mere technical violation -- i.e,, that the violation
present a measure of danger. See National Gypsum, supra, 3
FMSHRC at 827. It also noted that the reference to "hazard® in
the third element in Mathies contemplates the possibility of a
subsequent event: that the Secretary establish a reasonable
likelihood that the hazard contributed to will result in an event
in which there is an injury. The fourth element in Mathies
requires that the potential injury be of a reasonably serious
nature. Finally, in U.S. Steel Mining Co., Inc., 6 MSHRC 1573,
1574 (1984), the Commission re-emphasized its holding in National
Gypsum that the contribution of the violation to the cause and
effect of a mine safety hazard is what must be signifi-
cant and substantial. Thus, in National Gypsum, supra, at page
827 the Commission held:

"The interpretation we have placed upon the significant and
substantial provisions is, we believe, consonant with the
statutory language and with the overall enforcement scheme. The
provision involved applies to violations that "could signifi-
cantly and substantially contribute to the cause and effect of a
coal or other mine safet