































































































































































































































































































































































































































































































1) Evidence pertaining to "coal terminals at which MSHA knowingly has made a
decision not to exercise jurisdiction"

2) Letter dated March 22, 1996 from Dave Shreve to Davitt McAteer to the extent
that it "requested MSHA to exercise jurisdiction over PTC."

3) Letter dated May 3, 1996 from Marvin W. Nichols, Jr., MSHA’s Administrator
. for Coal Mine Safety and Health to Larry Ward, President, UMWA District 6 to the
extent that it "announces MSHA decision to exercise jurisdiction and notes prior
decisions by MSHA not to exercise jurisdiction."

4) Testimony of Marvin W. Nichols, Jr., regarding MSHA’s basis for the assertion
of jurisdiction, the change of decision to exercise jurisdiction, the change in interpretation
of jurisdiction, the assertion of jurisdiction over other terminal facilities and decisions
concerning the exercise of jurisdiction over other facilities.

5) Testimony of Robert Crumrine, regarding the decisions of MSHA not to
exercise jurisdiction over the facility, how the decision to exercise jurisdiction was
announced and other terminals over which MSHA does not exercise jurisdiction.

by
Gary Melick
Administrative Law Judge
703-756-6261
Distribution:

William I. Althen, Esq., and William K. Doran, Esq., Smith, Heenan & Althen, 1110 Vermont
Ave., N.W., Washington, D.C. 20005 (Certified Mail)

Maureen M. Cafferkey, Esq., Office of the Solicitor, U.S. Dept. of Labor, 881 Federal Bldg.,
1240 East Ninth Street, Cleveland, OH 44199 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1730 KSTREET, N.W., 6™ FLOOR
WASHINGTON, D. C. 20006-3868

April 29, 1997

CONSOLIDATION COAL COMPANY, : CONTEST PROCEEDING

~ Contestant :

: Docket No. WEVA 97-84-R
V. : Order No. 3493571; 5/16/96
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH 3
ADMINISTRATION (MSHA) : Robinson Run No. 95
Respondent 2 Mine ID 46-01318
(0] DE MOTION ISS
(0) TI LICITOR ANSWER

This case is a notice of contest seeking review of an order issued to Consolidation Coal
Company by an inspector of the Mine Safety and Health Administration under section 104(b) of
the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 814(b).

Pursuant to section 104(a) of the Act, 30 U.S.C. § 814(a), an inspector of the Mine Safety
and Health Administration on March 18, 1996, issued a citation to the operator for an alleged
violation of the Act. Thereafter, on May 16, 1996, the inspector issued an order under section
104(b), supra, for an alleged failure to abate the violation. On June 27, 1996, the Mine Safety
and Health Administration issued a proposed assessment of civil penalty which referenced both
the citation and the order. Thereafter, on September 10, 1996, the Solicitor in accordance with
section 2700.28 of the Commission’s regulations, 29 C.F.R. § 2700.28, filed a petition with the
Commission for the assessment of a civil penalty as provided for in section 110 of the Act, 30
U.S.C. § 820. Attached to the petition was a copy of the citation but not a copy of the order.
That case was assigned to a Commission Judge. Because the operator had not filed a notice of
contest for the order under section 105(d), the Solicitor argued in the penalty case that the
operator could not obtain review of the order itself, although he admitted that good faith
abatement was in issue as one of the six criteria specified in section 110(1), 30 U.S.C. § 820(i), to
be taken into account in determining an appropriate penalty amount. On March 11, 1997, the
judge before whom the penalty case was pending, held that he had no jurisdiction with respect to
the validity of the order. The operator then filed this action.

The Act and Commission regulations specify the time limits within which actions must
be brought. Section 105(a) and (d), 30 U.S. C. § 815(a) and (d), directs that an operator who
wishes to contest a penalty assessment must notify the Secretary within 30 days. 29 C.F.R.

§ 2700.25. However, the Commission has routinely held that untimely challenges may be
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reviewed to determine whether relief is warranted under Rule 60(b)of the Federal Rules of Civil
Procedure. Jim Walter Resources, Inc., 15 FMSHRC 782, 789 (May 1993). Upon such inquiry
untimely penalty actions have been allowed and the cases reopened. See, e.g., R B Coal
Company, 17 FMSHRC 2153 (November 1995); Lakeview Rock Products, No. WEST 95-56-M
(December 13, 1995); Rocky Hollow Coal Co., No. KENT 94-105 (September 22, 1994); Jim
Walter Resources Inc., No. SE 94-383 (July 15, 1994). Pursuant to Commission regulations the
Solicitor is required to file the penalty petition within 45 days of receipt of the operator’s contest.
29 C.F.R. § 2700.28(a). Here too, when the Solicitor shows good cause for the delay and there is
no prejudice shown, late filed penalty petitions have been permitted. Salt Lake County Road
Department, 3 FMSHRC 1714, 1716 (July 1981); Rhone-Poulenc of Wyomin

FMSHRC 2089, 2092-2093 (October 1993), aff’d, 57 F.3d 982 (10" Cir. 1995). Late filed
discrimination suits under section 105(c)(2) and (3), also have been allowed upon consideration
of whether material legal prejudice occurred. Nally & Hamilton Enterprises, Inc., 16 FMSHRC
2208, 2215 (November 1994); Secre on behalf of Hale v. 4-A Coal Co., 8 FMSHRC 905,
908 (June 1986).

In addition to allowing an operator 30 days to contest a penalty assessment, section
105(d), supra, gives an operator 30 days to file its own notice of contest with respect to an order
or citation. 29 C.F.R. § 2700.20. Cases that have been late filed under this provision have been
dismissed. The rationale underlying these dismissals has been that the operator could mount the
same challenges in the subsequent penalty proceeding. C and S Coal Company, 16 FMSHRC
633 (March 1994); Diablo Coal Company, 15 FMSHRC 1605 (August 1993); Costain Coal Inc.,
14 FMSHRC 1388 (August 1992); Prestige Coal Co., 13 FMSHRC 93 (January 1991);
Allentown Cement Company, Inc., 8 FMSHRC 1513 (October 1986); Industrial Resources, Inc.,
7 FMSHRC 416 (March 1985); Amax Chemical Corp., 4 FMSHRC 1161 (June 1982). As
already pointed out, that avenue of relief is not available here. It is noted that section 2700.21 of
Commission regulations adopted in 1993 provides that an operator’s failure to file a notice of
contest of a citation or order does not preclude a review in the penalty proceeding of special
findings including, but not limited to, significant and substantial and unwarrantable failure. 55
Fed. Reg. 4853, 4855 (1990); 58 Fed. Reg. 12158, (1993). The intent to secure review of
special findings is clear. However, since the penalty case is not before me, I make no
determination of what can properly be considered in that proceeding.

Late filing of a contest of a citation or order has been allowed where the Secretary’s own
conduct is responsible for the operator’s delay in filing a notice of contest to a withdrawal order.
Blue Diamond Coal Company, 11 FMSHRC 2629 (Dec. 1989), See also, Freeman Coal Mining
Corporation, 1 MSHC 1001 (1970). In cases involving section 104(b) orders the Solicitor
customarily files both the 104(a) citation and the 104(b) order with his petition for the
assessment of civil penalty and does not object to review of the order in the penalty proceeding.
Energy West Mining Company, 18 FMSHRC 565 (April 1996), aff’d, No. 96-1243 (D.C. Circuit
April 25, 1997); Mid Continent Resources Inc., 9 FMSHRC 1757, 1760 (October 1987), aff’d,
11 FMSHRC 505 (April 1989). This is the first time I have seen the Solicitor attempt to thwart
review of a 104(b) order in this manner. Moreover, in this case like other 104(a) and 104(b)
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cases the notice of proposed assessment referred to both the citation and the order. Indeed, until
the Solicitor changed course and opposed review of the subject order, the operator had no way of
knowing that the Solicitor would depart from prior practice. The operator was, therefore,
justified in believing that as in prior cases, it could obtain review of the failure to abate order in
the penalty case. When such review became unavailable because of the Solicitor’s unexpected
departure from previous practice, the only choice left to the operator was to bring the present
action. Under the circumstances, the failure to timely file this case is excusable and will be
allowed. '

In light of the foregoing, it is ORDERED that the motion to dismiss be DENIED. |

It is further ORDERED that the Solicitor file an answer within 30 days of the date of this

order.
\\ cw&_,

Paul Merlin
Chief Administrative Law Judge

Distribution: (Certified Mail)

Elizabeth Chamberlin, Esq., Consolidation Coal Company, 1800 Washington Road, Pittsburgh,
PA 15241

Melonie J. McCall, Esq., Office of the Solicitor; U.S. Department of Labor, 4015 Wilson Blvd,,
Suite 400, Arlington, VA 22203

U5, GOVERNMENT PRINTING OFFICE:  1997-417-508-73379
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