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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 1, 2008
SECRETARY OF LABOR, g
MINE SAFETY AND HEALTH . Docket No. KENT 2008-470
ADMINISTRATION (MSHA) - A.C. No. 15-17216-131881
v. Docket No. KENT 2008-471
- A.C. No. 15-17216-129480
WARRIOR COAL, LLC

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 31, 2008, the Commission received from Warrior
Coal, LLC (“Warrior”) two letters seeking to reopen penalty assessments that had become final
orders of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

! Commissioner Robert F. Cohen, Jr. assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.

? Pursuant to Commission Procedural Rule 12, on our own motion, we hereby
consolidate docket numbers KENT 2008-470 and KENT 2008-471, both captioned Warrior
Coal, LLC, and both involving similar procedural issues. 29 C.F.R. § 2700.12.
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On October 18 and November 15, 2007, the Department of Labor’s Mine Safety and
Health Administration (“MSHA?”) issued Proposed Penalty Assessment Nos. 000129480 and
000131881, respectively, to Warrior for several citations. Warrior states that on November 16,
2007, it timely sent to MSHA its contest of the proposed penalties for 17 of the citations listed in
Proposed Penalty Assessment No. 000129480. The operator explains that it failed to timely
contest proposed penalties listed in Proposed Assessment No. 000131881 due to the “mine
Holiday shutdown” and the employment of temporary clerical help during December 2007.

As to Proposed Penalty Assessment No. 000129480, the Secretary’s response does not
state whether the contest of the proposed penalties were received, but she does not oppose
reopening the matter. The Secretary states that she does not oppose Warrior’s request to reopen
Proposed Penalty Assessment No. 000131881.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Warrior’s requests, in the interests of justice, we remand this matter to
the Chief Administrative Law Judge for a determination of whether good cause exists for
granting relief from the final orders. Ifit is determined that such relief is appropriate, this case
shall proceed pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part

2700.
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Kevin Vaughn

Director of Safety & Training
Warrior Coal, LLC.

57 J. E. Ellis Road
Madisonville, KY 42431

W. Christian Schumann, Esq.
Office of the Solicitor

U.S. Department of Labor

1100 Wilson Blvd., Room 2220
Arlington, VA  22209-2296

Myra James

Office of Civil Penalty Compliance
MSHA

U.S. Dept. Of Labor

1100 Wilson Blvd., 25® Floor
Arlington, VA 22209-3939

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 1, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH 2
ADMINISTRATION (MSHA) ‘o8 Docket No. WEST 2008-336-M
: A.C. No. 45-03455-126242
V.

WASHINGTON ROCK QUARRIES, INC.
BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 16, 2008, the Commission received from
Washington Rock Quarries, Inc. (“Washington Rock™) a motion to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

Washington Rock states that from December 2006 through March 2007, the Department
of Labor’s Mine Safety and Health Administration (“MSHA?”) issued it approximately 51
citations. The operator asserts that as it received the proposed assessments for the citations, it

! Commissioner Robert F. Cohen, Jr. assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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timely contested them. It states that the 11 cases involving the citations issued between
December and March are currently pending before an administrative law judge. According to
Washington Rock, the parties stipulated that all of those proceedings should be stayed pending
the special assessment of penalties for citations 6396328 and 6396329 (which Washington Rock
claims it intended to contest when they arrived). The proceedings were consolidated and stayed.

Washington Rock further states that during the last week of September 2007, one of its
employees, Brittany Perkins, received proposed assessments for several citations, including
citations 6396328 and 6396329. The operator asserts that Perkins was not involved in contesting
the citations issued between December and March. According to Washington Rock, Perkins
showed the proposed assessments to Harry Hart, the president of Washington Rock. Hart told
her that Washington Rock was contesting citations 6396328 and 6396329, and not contesting the
other three citations. Perkins understood Hart to mean that Washington Rock had already taken
the steps necessary to contest citations 6395328 and 6396329. In late November she gave Emily
Hart (who was responsible for contesting the citations) a number of documents for filing,
including the proposed assessments for citations 6396328 and 6396329. The operator claims that
this was the first time that Emily Hart saw that MSHA had proposed special assessments for
these citations. She immediately sent a letter to MSHA to contest the assessments and request a
hearing. However, Washington Rock received correspondence from MSHA stating that the
proposed penalty had become a final order on November 9, 2007. The Secretary states that she
does not oppose Washington Rock’s request for relief.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Washington Rock’s motion, in the interests of justice, we remand this
matter to the Chief Administrative Law Judge for a determination of whether good cause exists
for Washington Rock’s failure to timely contest the penalty proposal and whether relief from the
final order should be granted. If it is determined that such relief is appropriate, this case shall
proceed pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Michael F. Buffy, Chairman

Yoo, o N1l

Maf"y Lu ﬁrdan, Commﬁsioner

VAY,
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Paul M. Nordsletten, Esq.
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Myra James, Chief
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MSHA

U.S. Department of Labor
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Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 1, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. VA 2008-95
: A.C. No. 44-07046-122850
V.

BANNER BLUE COAL COMPANY

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners’

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 28, 2008, the Commission received from
Banner Blue Coal Company (“Banner Blue”) a motion seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

On March 28, 2008, the Commission received from Banner Blue a “notice of withdrawal
of motion to re-open,” in which the operator asked that its motion to re-open be withdrawn and
that the Commission dismiss this proceeding.

! Commissioner Robert F. Cohen, Jr. assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter. :
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Banner Blue’s request is granted, and, accordingly, this proceeding is dismissed.
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Nocelle Holladay True, Esq.
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Myra James, Chief
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MSHA

U.S. Department of Labor
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Arlington, VA 22209-3939

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 8, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. CENT 2008-218-M
: A.C. No. 16-00509-130582
V.

CARGILL DEICING TECHNOLOGY
BEFORE: Duffy, Chairman; Jordan and Young, Commissioners’

ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. ;
§ 801 et seq. (2000) (“Mine Act”). On January 17, 2008, the Commission received a letter from
Cargill Deicing Technology (“Cargill”) requesting that the Commission reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On November 1, 2007, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued to Cargill a proposed assessment (A.C. No. 000130582),
proposing civil penalties for ten citations. It appears that Cargill paid the proposed penalties for

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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nine of the citations and did not pay the proposed penalty for Citation No. 6240831. In its letter,
Cargill requests a hearing on Citation No. 6240831. Cargill submits that it previously requested
a conference with MSHA on the citation, but that it was subsequently informed that MSHA did
not have a record of that request. Cargill states that “[d]ue to clerical error [MSHA] suggested
that [it] re-fax the request . . . for a hearing [to the Commission].” The Secretary of Labor states
that she does not oppose Cargill’s request for relief. For convenience, the Secretary attached a
copy of the proposed assessment, noting which penalties had been paid.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief -
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

We conclude that Cargill failed to provide a sufficiently detailed explanation for its
failure to timely return the proposed assessment form contesting the proposed penalty for
Citation No. 6240831. Accordingly, in the interests of justice, and in consideration of the
unopposed nature of Cargill’s request, we remand this matter to the Chief Administrative Law
Judge for a determination of whether good cause exists for Cargill’s failure to timely contest the
penalty proposal and whether relief from the final order should be granted. If it is determined
that such relief is appropriate, this case shall proceed pursuant to the Mine Act and the
Commission’s Procedural Rules, 29 C.F.R. Part 2700.
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Antonde Branch

Operations Coordinator
Cargill Deicing Technology
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 8, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH : |
ADMINISTRATION (MSHA) : Docket No. LAKE 2008-210-M
- A.C. No. 20-01012-133277
V.

EMPIRE IRON MINING PARTNERSHIP

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On March 4, 2008, the Commission received from Empire
Iron Mining Partnership (“Empire”) a motion by counsel seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

In January and March 2007, the Department of Labor’s Mine Safety and Health
Administration (“MSHA?”) issued a citation and order, respectively, to Empire. On December 5,
2007, MSHA issued proposed penalties for the citation and order. Empire states that it intended
to contest the citation and order and the related penalties. According to Empire, because of a

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter. -
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miscommunication between counsel and Empire’s safety manager, the contest of the proposed
assessment was never sent. The Secretary states that she does not oppose the reopening of the
penalty assessments associated with either the citation or the order.’

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

? By letter dated March 19, 2008, Empire’s counsel responded to the Secretary’s letter of
March 12, 2008, and clarified that Empire was requesting to reopen the penalty associated with
the order, as well as the citation, and, therefore, it was amending the request for relief in its
motion to explicitly include the penalty associated with the order.
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Having reviewed Empire’s request, in the interests of justice, we remand this matter to
the Chief Administrative Law Judge for a determination of whether good cause exists for
Empire’s failure to timely contest the penalty proposal and whether relief from the final order
should be granted. Ifit is determined that such relief is appropriate, this case shall proceed
pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

b
Michael F. Buffy, Chairman

Moo o Vit —

Mal‘y Lﬂﬁrdan, C#mjssioner

Mlch Cﬁfmlﬁoner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
- May 8, 2008

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH -

ADMINISTRATION (MSHA) : Docket No. LAKE 2008-269

. A.C. No. 20-00422-127318
V.

TILDEN MINING COMPANY, LLC

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On March 14, 2008, the Commission received from Tilden
Mining Company, LLC (“Tilden”) a motion by counsel seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On January 28, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued to Tilden a proposed penalty assessment relating to an order. According to
Tilden, it had previously contested the order. Tilden further states that it intended to contest the
penalty. However, according to Tilden, its safety manager was unable to timely contest the

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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penalty due to “overwhelming business matters.” The Secretary states that she does not oppose
~ Tilden’s motion to reopen the assessment.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Tilden’s request, in the interests of justice, we remand this matter to the
Chief Administrative Law Judge for a determination of whether good cause exists for Tilden’s
failure to timely contest the penalty proposal and whether relief from the final order should be
granted. If it is determined that such relief is appropriate, this case shall proceed pursuant to the
Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Moy Lo

Mmg Lu Jgrdan, C issioner

/e, Ve

o76£ssioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 8, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH s
ADMINISTRATION (MSHA) : Docket No. WEST 2008-374-M
: A.C. No. 26-01089-118117
V.

BARRICK GOLDSTRIKE MINES, INC.

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners’
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 31, 2008, the Commission received from Barrick
Goldstrike Mines, Inc. (“Barrick™) a motion by counsel seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On December 30, 2006, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued Citation No. 6394157 to Barrick. Barrick states that,
subsequently, it timely filed a contest of the citation and a contest of a proposed penalty of $60
set forth in Proposed Assessment No. 000115861 related to Citation No. 6394157. Barrick

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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explains that, by letter dated May 18, 2007, MSHA informed Barrick that it was removing
Citation No. 6394157 from Proposed Assessment No. 000115861 and that MSHA would re-
assess the penalty under a new MSHA case number. The operator submits that, subsequently, it
was informed that Barrick was delinquent in paying a penalty of $5,000 for Citation No.
6394157, which was set forth in Proposed Assessment No. 000118117. Barrick states that prior
to receiving the delinquency notice, it had not received Proposed Assessment No. 000118117.
Upon investigating the matter, Barrick was informed by MSHA that it had postal tracking
information indicating that Proposed Assessment No. 000118117 had been delivered to the
operator, but that MSHA could not produce such documentation. The Secretary states that she
does not oppose the reopening of the penalty assessment.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Barrick’s request, in the interests of justice, we remand this matter to
the Chief Admuinistrative Law Judge for a determination of whether good cause exists for
Barrick’s failure to timely contest the penalty proposal and whether relief from the final order
should be granted. If it is determined that such relief is appropriate, this case shall proceed
pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

1 G. Ygzﬁg, ﬁfmty(smncr
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 8, 2008

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA)

: Docket No. WEST 2008-475-M
v. : A.C. No. 05-04438-129279

POLYCOR COLORADO STONE

QUARRIES

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners’

ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On February 25, 2008, the Commission received from
Polycor Colorado Stone Quarries (“Polycor”) a motion made by counsel to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On October 17, 2007, the Department of Labor’s Mine Safety and Health Administration
issued Proposed Assessment No. 000129279 to Polycor, proposing penalties for 12 citations that
had been issued to the company earlier in the year. According to Polycor, it intended to contest

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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the penalties. However, Polycor states that, due to a misunderstanding between it and its counsel
regarding the scope of counsel’s engagement in representing Polycor in contest proceedings, a
contest of the proposed assessment was not filed until January 14, 2008, well after the contest
was due. The Secretary states that she does not oppose Polycor’s request to reopen the proposed

penalty assessment.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Polycor’s motion, in the interests of justice, we remand this matter to
the Chief Administrative Law Judge for a determination of whether good cause exists for
Polycor’s failure to timely contest the penalty proposal and whether relief from the final order
should be granted. Ifit is determined that such relief is appropriate, this case shall proceed
pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Mary Lu J m,’dm, Colﬁﬂssioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 8, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH - :
ADMINISTRATION (MSHA) : Docket No. WEST 2008-754-M
: A.C. No. 50-01642-136446
V.

TECK-POGO, INC.

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On March 31, 2008, the Commission received from Teck-
Pogo, Inc. (“Teck-Pogo™) a motion by counsel seeking to reopen a penalty assessment that may
have become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30

U.S.C. § 815(a).

Under section 105(2) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On January 24, 2008, Teck-Pogo received a proposed assessment from the Department of
Labor’s Mine Safety and Health Administration (“MSHA?”) as a result of 56 violations.
According to Teck-Pogo, on February 25, it mailed a contest of the assessment to MSHA, which
received it on February 29. Teck-Pogo further states that the MSHA’s Office of Assessments

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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treated the contest as untimely filed. In response to Teck-Pogo, the Secretary now states that the
proposed assessment was timely contested. The Secretary further states that, because she will
process the case as timely contested, the Commission should dismiss the request to reopen as
moot.

Having reviewed Teck-Pogo’s request and the Secretary’s response, we conclude that the
proposed assessment at issue has not become a final order of the Commission because Teck-
Pogo timely contested it. We deny Teck-Pogo’s motion as moot and remand this matter to the
Chief Administrative Law Judge for further proceedings as appropriate pursuant to the Mine Act
and the Commission’s Procedural Rules, 29 C.F.R. Part 2700. See Lehigh Cement Co., 28
FMSHRC 440, 441 (July 2006).
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 8, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. WEVA 2008-704
: A.C. No. 46-08738-127002
V.

SPARTAN MINING COMPANY, INC.

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners’
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On March 14, 2008, the Commission received from Spartan
Mining Company, Inc. (“Spartan”) a motion by counsel seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(2) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On September 12, 2007, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued a proposed assessment to Spartan as a result of 70 violations at
the Diamond Energy Mine. According to Spartan, it faxed the proposed assessment to its
attorneys. However, Spartan maintains that a clerical employee at the law firm mistakenly failed

' Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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to transmit the assessment to the attorney responsible for filing the contest. Spartan states that
the contest therefore was not timely filed and that it did not learn about the problem until it
received a notice of unpaid penalties. The Secretary responds by noting that she notified Spartan
by letter dated December 13, 2007, that the civil penalties were delinquent but that Spartan did
not file a motion to reopen until March 14, 2008, some three months later. The Secretary states
that once an operator discovers that it has failed to file a notice of contest through mistake or
inadvertence, it should file a notice to reopen promptly. The Secretary concludes by stating that
she does not oppose Spartan’s motion to reopen the assessment.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Spartan’s request, in the interests of justice, we remand this matter to
the Chief Administrative Law Judge for a determination of whether good cause exists for
Spartan’s failure to timely contest the penalty proposals and whether relief from the final orders
should be granted. If it is determined that such relief is appropriate, this case shall proceed
pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Michael F. Du
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 16, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH £
ADMINISTRATION (MSHA) : Docket No. CENT 2008-347-M
: A.C. No. 29-01968-121878
V.

JAMES HAMILTON CONSTRUCTION

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On March 4, 2008, the Commission received from James
Hamilton Construction (“Hamilton™) a motion by counsel seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On July 18, 2007, Hamilton received Citation No. 6246489 issued by the Department of
Labor’s Mine Safety and Health Administration (“MSHA”). Following receipt of the citation,
Hamilton states that it misplaced the citation in a file in another docket and forwarded it to
counsel. Hamilton further states that, upon auditing its files, its counsel determined that it failed

! Commissioner Robert F. Cohen, Jr. assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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to contest the proposed assessment because it misplaced the citation.

The Secretary states that she does not oppose the reopening of the assessment. However,
she further notes that Hamilton has filed another request to reopen, Docket No. WEST 2008-547-
M, that also involves misplacement of documents. The Secretary concludes that Hamilton
should take steps to ensure that it timely contests penalty assessments in the future. The
Secretary also notes that Hamilton paid the penalty at issue on February 16, 2008.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Hamilton’s motion to reopen and the Secretary’s response thereto, we
conclude that Hamilton has failed to provide any specific explanation to justify its failure to
timely contest the proposed penalty assessment.” Moreover, Hamilton has not submitted a reason
why it waited four months after the delinquency letter was issued before it filed its motion
seeking relief. Finally, Hamilton has failed to explain why it paid the proposed penalty in full, if
it intended to contest it or the underlying citation. Accordingly, we deny without prejudice
Hamilton’s request. See James Hamilton Construction, 29 FMSHRC 569, 570 (July 2007).?

Michael F.

Whesy foe Jorela

Mary Lu#rdan, Cqghmissioner

o1 G. Yly?(g, %’mm?&oner
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2 It appears from the wording of its motion that Hamilton’s counsel is confused about the
difference between a citation and a proposed penalty assessment. The proposed penalty
assessment is the multiple page form that MSHA sends to the operator proposing penalties for
alleged violations issued with the listed citation numbers. An operator may contest a proposed
penalty assessment simply by indicating on the assessment form which citation numbers it
chooses to contest. A citation is a document issued by an MSHA inspector to an operator
describing an alleged violation that gives rise to a proposed penalty assessment.

* On this date, we similarly deny without prejudice three other requests to reopen where
operators have failed to provide meaningful explanations for their failure to timely contest
proposed penalty assessments. In the event that Hamilton chooses to refile its request to reopen,
it should disclose with specificity its grounds for relief.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 16, 2008

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH :

ADMINISTRATION (MSHA) : Docket No. WEST 2008-375

: A.C. No. 05-03836-127865
V.

TWENTYMILE COAL COMPANY

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 31, 2008, the Commission received from
Twentymile Coal Company (“Twentymile”) a letter requesting that the Commission reopen a
penalty assessment that had become a final order of the Commission pursuant to section 105(a)
of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On October 2, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000127865 to Twentymile, proposing penalties for
18 citations, including Citation No. 7620939. Twentymile states that the mine promptly
processed and forwarded the assessment to Twentymile’s corporate office for payment, but that

I Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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due to a processing error, the penalties that Twentymile was not contesting were not paid until
November 2007. Twentymile requests reopening so that it can contest one of the penalties set
forth in Proposed Assessment No. 000127865.

The Secretary states that she does not oppose Twentymile’s request to reopen and notes
for clarity that the only penalty that is unpaid is for Citation No. 7620939. She submits that the
operator recently filed a motion in Docket No. WEST 2008-257 that was based on the same
grounds for relief as the subject request. The Secretary explains that the operator must take
different actions to either pay penalties or to contest proposed penalties, and that a delay in
payment should not result in the untimely contest of a proposed penalty.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR"). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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While Twentymile’s request for relief addresses the mistake that led to the late payment
of the uncontested penalties, it does not explain the company’s separate failure to return the
assessment form to MSHA in order to contest the penalty that it states it intended to contest.
Consequently, we deny Twentymile’s request without prejudice. See Twentymile Coal Co., 29
FMSHRC ___, slip op. at 2, Docket No. WEST 2008-257 (April 4, 2008) (citing Marsh Coal
Co., 28 FMSHRC 473, 475 (July 2006)).”

Michael F. Duffy, Chairman

? On this date, we similarly deny without prejudice three other requests to reopen where
operators have failed to provide meaningful explanations for their failure to timely contest
proposed penalty assessments. In the event that Twentymile chooses to refile its request to
reopen, it should disclose with specificity its grounds for relief.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 16, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) - Docket No. WEST 2008-547-M
: A.C. No. 02-03171-121951
V.

JAMES HAMILTON CONSTRUCTION

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On March 4, 2008, the Commission received from James
Hamilton Construction (“Hamilton) a motion by counsel seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On March 27, 2007, Hamilton received Citation No. 6415836 issued by the Department
of Labor’s Mine Safety and Health Administration (“MSHA”). Following receipt of the citation,
Hamilton states that it intermingled the citation with other citations and failed to contest it. On
November 1, 2007, Hamilton was notified that the civil penalty associated with the citation had

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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become delinquent. However, Hamilton notes that the delinquency notice was incorrectly filed
with other citations that have since been settled. According to Hamilton, upon review of the file,
it discovered that the matter had not been resolved. -

The Secretary states that she does not oppose the reopening of the assessments. However,
she further notes that Hamilton has filed another request to reopen, Docket No. CENT 2008-347-
M, that also involves misplacement of documents. The Secretary concludes that Hamilton
should take steps to ensure that it timely contests penalty assessments in the future.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Hamilton’s motion to reopen and the Secretary’s response thereto, we
conclude that Hamilton has failed to provide any specific explanation to justify its failure to
timely contest the proposed penalty assessment. Hamilton has attached, as an exhibit to the
motion, a notice of delinquency and in its motion provided an explanation of counsel’s
mishandling of that document. However, in order to lay the predicate for relief from default,
Hamilton needs to explain why it failed to respond to the proposed penalty assessment, rather
than addressing the delinquency notice. Accordingly, we deny without prejudice Hamilton’s
request. See James Hamilton Construction, 29 FMSHRC 569, 570 (July 2007).2

? On this date, we similarly deny without prejudice three other requests to reopen where
operators have failed to provide meaningful explanations for their failure to timely contest
proposed penalty assessments. In the event that Hamilton chooses to refile its request to reopen,
it should disclose with specificity its grounds for relief.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 16, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. Docket No. WEVA 2008-488

A.C. No. 46-05295-133374
EASTERN ASSOCIATED COAL, LLC

BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'

ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 31, 2008, the Commission received from Easten
Associated Coal, LLC (“Eastern”) a motion by counsel seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On December 5, 2007, the Department of Labor’s Mine Safety and Health Administration
issued Proposed Penalty Assessment No. 0000133374 to Eastern, which proposed civil penalties
for several citations. In its request, Eastern states that it intended to contest the proposed
penalties for five of those citations. It submits that “due to a clerical error,” it failed to timely file

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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its contest of the proposed penalties.

In response, the Secretary states that the operator failed to adequately explain its failure to
timely contest the proposed penalty assessment. She requests that the Commission direct the
operator to provide a detailed explanation as to why it believes that reopening is warranted.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Eastern’s motion to reopen and the Secretary’s response thereto, we
agree with the Secretary that Eastern has failed to provide a sufficiently detailed explanation for
its failure to timely contest the proposed penalty assessment. Eastern’s conclusory statement that
its failure to timely file was due to “clerical error” does not provide the Commission with an
adequate basis to justify reopening. Accordingly, we deny without prejudice Eastern’s request.
See James Hamilton Constr., 29 FMSHRC 569, 570 (July 2007).2
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? On this date, we similarly deny without prejudice three other requests to reopen where
operators have failed to provide meaningful explanations for their failure to timely contest
proposed penalty assessments. In the event that Eastern chooses to refile its request to reopen, it
should disclose with specificity its grounds for relief.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 19, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) - Docket No. PENN 2008-190-M
; A.C. No. 36-08895-129558
V.

H.B. MELLOTT ESTATE, INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On February 8, 2008, the Commission received from
H.B. Mellott Estate, Inc. (“Mellott”) a letter seeking to reopen a penalty assessment that may
have become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On October 18, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000129558 to Mellott, proposing penalties for
seven citations that had been issued to the operator earlier in the year. The company states that it
paid three of the penalties, and submits a copy of its canceled check to MSHA as proof. As for
the other four penalties, Mellott contends that it indicated on the assessment form that it was
contesting those penalties and includes a copy of the form showing as much. The operator states
that it does “not know why the Review Commission did not receive the hearing request.”

In response, the Secretary states that she does not oppose reopening the proposed
assessment as to the four penalties. She points out, however, that it is not clear from Mellott’s

30 FMSHRC 396



request to reopen where it sent the penalty contest. She restates from the assessment form the
different MSHA addresses to which contests and payments are to be sent.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Mellott’s request, in the interests of justice, we remand this matter to
the Chief Administrative Law Judge for a determination of whether Mellott timely contested the
penalty proposal and, if not, whether good cause exists for granting relief from the final order. If
it is determined that such relief is appropriate, this case shall proceed pursuant to the Mine Act
and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.
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Michael F. Duffy, Chairman
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 20, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH ¥
ADMINISTRATION (MSHA) : Docket No. CENT 2008-412-M
¢ A.C. No. 14-00894-118141
V.
. Docket No. CENT 2008-413-M
KAW VALLEY SAND & GRAVEL, INC. : A.C. No. 14-01667-118250

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”).! On March 20, 2008, the Commission received from Kaw
Valley Sand and Gravel, Inc. (“Kaw Valley”) a letter seeking to reopen two penalty assessments
that may have become final orders of the Commission pursuant to section 105(a) of the Mine
Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

Kaw Valley states that, on June 5, 2007, it submitted contests of two penalty assessments
that had been issued by the Department of Labor’s Mine Safety and Health Administration
(“MSHA”). The proposed penalty assessments were apparently issued to Kaw Valley on
May 16, 2007. With its request for relief, Kaw Valley submitted a Federal Express tracking

' Pursuant to Commission Procedural Rule 12, 29 C.F.R. § 2700.12, on our own motion,
we hereby consolidate Docket Nos. CENT 2008-412-M and CENT 2008-413-M, as both dockets
involve similar procedural issues and similar factual backgrounds.
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receipt that indicates that the contests were delivered on June 6 to MSHA’s Arlington, Virginia
office. Kaw Valley also states that it has been receiving unwarranted collection calls. In
response, the Secretary concedes that the contests were delivered to MSHA and signed for by an
MSHA employee; however, the Secretary further states that MSHA'’s Civil Penaity Compliance
Office has no record of having actually received the contest documents.

Having reviewed Kaw Valley’s request and the Secretary’s response, we conclude that
the proposed assessments at issue have not become final orders of the Commission because Kaw
Valley timely contested them. We deny Kaw Valley’s motion as moot and remand this matter to
the Chief Administrative Law Judge for further proceedings as appropriate pursuant to the Mine
Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700. See Lehigh Cement Co., 28
FMSHRC 440, 441 (July 2006).

Michael F. Duffy, Chairman

Wlaeey /o

Mary Lu J[rdan, C issioner

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 22, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) - Docket No. WEVA 2008-434

A.C. No. 46-08923-127245
V.

ELK RUN COAL COMPANY, INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 31, 2008, the Commission received from Elk
Run Coal Company, Inc. (“Elk Run”) a motion by counsel seeking to reopen a penalty
assessment that may have become a final order of the Commission pursuant to section 105(a) of
the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On September 13, 2007, the Department of Labor’s Mine Safety and Health
Administration (“MSHA?”) issued Proposed Assessment No. 000127245 regarding Citation Nos.
7268835, 7273090, and 7273091 to Elk Run. Elk Run states that it timely sent its contest of the
proposed penalties for all three citations on October 18, 2007, as indicated by an attached
certified mail receipt. However, Elk Run fails to state when it received the assessment. Elk Run
alleges that it intended to pay the assessment for Citation No. 7273090, but that it inadvertently
failed to pay the assessment. On a date unstated, Elk Run later received a delinquency notice for
payment of all three proposed penalties set forth on Proposed Assessment No. 000127245, The
operator submits that, upon investigating the matter, it discovered that MSHA did not have its
contest of Proposed Assessment No. 000127245. The Secretary states that she does not oppose
the reopening of the penalty assessment.
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We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the ments permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Elk Run’s request, in the interests of justice, we remand this matter to
the Chief Administrative Law Judge for a determination of whether Elk Run timely contested the
penalty proposal and, if not, whether good cause exists for granting relief from the final order. If
it is determined that such relief is appropriate, this case shall proceed pursuant to the Mine Act
and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 22, 2008

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH :

ADMINISTRATION (MSHA) S ‘Docket No. WEVA 2008-513

: A.C. No. 46-01437-112645
\2

MCELROY COAL COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners

ORDE

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On February 6, 2008, the Commission received from
McElroy Coal Company (“McElroy”) a motion made by counsel to reopen a penalty assessment
that may have become a final order of the Commission pursuant to section 105(a) of the Mine
Act, 30 US.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

In May 2006, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued six orders to McElroy, and on March 5, 2007, issued Proposed Assessment
No. 000112645, which proposed penalties for each of those orders. According to McElroy, by
letter dated March 16, 2007, a copy of which is attached to the motion to reopen, McElroy
notified MSHA that it was contesting all of the penalties.

While the Secretary states that she does not oppose McElroy’s request to reopen, she
notes that she has no record of receiving McElroy’s letter contesting the penalty assessment. She
further notes that MSHA notified McElroy by letter dated June 22, 2007, that it was delinquent in
paying the assessment. She states that McElroy sent a faxed contest to MSHA on August 31,
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2007, but the Secretary does not include a copy of that fax or address whether it was a new
contest or a copy of the March 16 contest letter McElroy has now submitted to the Commission.
The Secretary states that it sent a second delinquency letter to McElroy on October 4, 2007,
which explained that the August 31 contest was sent too late to be accepted.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

30 FMSHRC 406



Having reviewed McElroy’s request, in the interests of justice, we remand this matter to
the Chief Administrative Law Judge for a determination of whether McElroy timely contested the
penalty proposal and, if not, whether good cause exists for granting relief from the final order.
Before granting such relief, the judge should require McElroy to more fully explain its
communications with MSHA regarding this assessment between the time the assessment was
issued in March 2007 and its filing of the request to reopen in February 2008. After that, if it is
determined that relief from the final order is appropriate, this case shall proceed pursuant to the
Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 27, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. WEST 2008-383-M
V. : A.C. No. 45-03627-128809

AAA READY-MIX INC. II

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On February 1, 2008, the Commission received from AAA
Ready-Mix Inc. II (“AAA”) a motion by counsel seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

AAA states that it is a small operator that was first inspected by the Department of
Labor’s Mine Safety and Health Administration (“MSHA”) over the course of three days in April
2007. As aresult, MSHA issued 13 citations to AAA. The company states that it resolved to
seek review of all of the citations, and anticipated that the citations would be the subject of a
single case. However, only eight of the citations were the subject of the first penalty assessment,
issued by MSHA on June 6, 2007. AAA contested all eight of the penalties, but those penalties
became the subject of two dockets when the Secretary filed two petitions for assessment of
penalties, one for six of the penalties and another for the other two penalties.
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It was not until October 10, 2007, that MSHA issued Proposed Assessment No.
000128809, which proposed penalties for four of the five remaining citations. AAA states that it
never received that assessment and first learned that the assessment had been issued when it
received a delinquency notice with respect to those penalties in January 2008.

The Secretary states that she does not oppose the reopening of the assessment as to the
four penalties. Nevertheless, the Secretary attaches to her response documentation that Proposed
Assessment No. 000128809 was delivered to AAA on October 17, 2007, and signed for by “M.
Hansen.” On the initial proposed assessment that AAA timely contested, “Marilyn Hansen” is
shown as the AAA representative to whose attention that assessment was sent.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed AAA’s request, in the interests of justice, we remand this matter to the
Chief Administrative Law Judge for a determination of whether good cause exists for AAA’s
failure to timely contest the penalty proposal and whether relief from the final order should be
granted. If it is determined that such relief is appropriate, this case shall proceed pursuant to the
Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Michael Fﬁbuffy Chair

Doy Jo Vil
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION |
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
May 29, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH -
ADMINISTRATION (MSHA) : Docket No. WEVA 2008-510
4 A.C. No. 46-04387-121572
v.

DANA MINING COMPANY, INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On February 6, 2008, the Commission received from Dana
Mining Company, Inc. (“Dana Mining”) a motion made by counsel to reopen a penalty
assessment that may have become a final order of the Commission pursuant to section 105(a) of
the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On July 10, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000121572 to Dana, proposing penalties for 26
citations that had been issued to the company during the preceding months. Dana Mining states
that on July 23, 2007, its safety director, Gary Dixon, returned the contest form to MSHA
indicating its intent to contest 12 of the proposed penalties and that it paid the remainder of the
penalties on August 1, 2007. However, evidence of the alleged July 23, 2007, notice of contest
was not included in the motion. In addition, Dana Mining’s counsel separately submitted the
form to contest one of those 12 penalties, and the contest submitted by counsel is presently the
subject of Docket No. WEVA 2007-662. Dana Mining states that it subsequently began
receiving delinquency notices that included the 11 penalties it believes it had contested. The

30 FMSHRC 413



Secretary’s response does not state whether the initial notice of contest was received, but does
not oppose reopening this matter as to the 11 penalties.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Dana Mining’s request, in the interests of justice, we remand this matter
to the Chief Administrative Law Judge for a determination of whether Dana Mining timely
contested the penalty proposal and, if not, whether good cause exists for granting relief from the
final order. Before granting such relief, the judge should require Dana Mining to provide
evidence of the July 23, 2007, notice of contest by Mr. Dixon. After that, if it is determined that
such relief is appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s
Procedural Rules, 29 C.F.R. Part 2700.

Robert F. Cohen, Jr., Comnﬁssioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW -

SUITE 9500
WASHINGTON, DC 20001
June 6, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
. Docket No. CENT 2008-332-M
V. g A.C. No. 14-00413-122218
LYONS SALT COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On February 28, 2008, the Commission received from Lyons
Salt Company (“Lyons Salt””) a motion by counsel seeking to reopen a penalty assessment that
had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On July 17, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued a proposed penalty assessment to Lyons Salt for eight citations that had been
issued to the operator in March and May of 2007. Lyons Salt states that it intended to contest
three of the penalties, but that the form indicating that intent never reached MSHA’s Civil
Penalty Compliance Office in Arlington, Virginia, because the form was mistakenly included
along with Lyons Salt’s payment of the other five penalties that was sent to MSHA’s Pittsburgh
office.

The Secretary states that she does not oppose the reopening of the assessment as to those

three penalties. The Secretary notes that she notified Lyons Salt by letter dated October 26,
2007, that it was delinquent in paying the assessment at issue in full. Lyons Salt gives no
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explanation why it took four months to take action once it received the letter advising that it was
delinquent in paying the penalties.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Lyons Salt’s request, in the interests of justice, we remand this matter to
the Chief Administrative Law Judge for a determination of whether good cause exists for Lyons
Salt’s failure to timely contest the penalty proposal and whether relief from the final order should
- be granted. Ifit is determined that such relief is appropriate, this case shall proceed pursuant to
the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

MarylLu Wim‘l, Cor#:jssioner

v/ %A’(’“
Michz%/G. Yo %Woner

RAY F ol

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
June 6, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
5 Docket No. WEV A 2008-538
V. : A.C. No. 46-08582-118898
SIMMONS FORK MINING, INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On February 14, 2008, the Commission received from
Simmons Fork Mining, Inc. (“Simmons Fork™) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On May 29, 2007, the Department of Labor’s Mine Safety and Health Administration
issued a proposed penalty assessment to Simmons Fork for three citations that had been issued to
the operator in January and April of 2007. Simmons Fork had contested the citations, and the
three contest proceedings were stayed pending the assessment of penalties. Simmons Fork states
that, consequently, it expected that its counsel in the contest proceedings would be notified by the
Secretary when the assessments were issued, but its counsel was not notified. Simmons Fork
also states that it has no record of receiving the proposed penalty assessment.

The Secretary states that she does not oppose the reopening of the assessment. The

Secretary notes that proposed penalty assessments are always mailed directly to the operator, and
that it is the operator’s responsibility to forward the assessment to its counsel. The Secretary also
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attaches to her response documentation that the assessment was delivered on June 4, 2007, to
Charleston, WV, the city shown as Simmons Fork’s address on the proposed assessment. The
Secretary also states that she notified Simmons Fork by letter dated August 30, 2007, that it was
delinquent in paying the assessment at issue. Simmons Fork gives no explanation why it took
over five months to take action once it received the letter advising that it was delinquent in
paying the penalties.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Simmons Fork’s request, in the interests of justice, we remand this
matter to the Chief Administrative Law Judge for a determination of whether good cause exists
for Simmons Fork’s failure to timely contest the penalty proposal and whether relief from the
final order should be granted. If it is determined that such relief is appropriate, this case shall
proceed pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Michael F.

Maf'yL ordan, C issioner

Ly £ Gl

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
June 11, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. WEVA 2008-492
: A.C. No. 46-07009-127178
N

ELK RUN COAL COMPANY, INC.
BEFORE: Duffy, Chairman; Jordan and Young, Commissioners'

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 28, 2008, the Commission received from Elk
Run Coal Company, Inc. (“Elk Run”) a2 motion to reopen a penalty assessment that had become a
final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On July 24, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued citation numbers 7270248, 7270249, and 7270250 to Elk Run. On or about
September 13, 2007, MSHA issued a proposed penalty assessment to Elk Run, which included
proposed penalties for these citations. Elk Run states that soon after receiving the proposed

! Commissioner Robert F. Cohen, Jr., assumed office after this case had been filed. A
new Commissioner possesses legal authority to participate in pending cases, but such
participation is discretionary. Mid-Continent Res., Inc., 16 FMSHRC 1218 n.2 (June 1994). In
the interest of efficient decision making, Commissioner Cohen has elected not to participate in
this matter.
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penalty assessment, its safety director faxed the penalty assessment form to Elk Run’s counsel.
Elk Run explains that its counsel consulted with the mine foreman, who directed counsel to
contest the assessments for these three citations. Elk Run asserts that on or about October 18,
2007, its attorney timely contested the other penalties that the operator intended to contest, but
inadvertently failed to contest the penalties for these three citations, due to her clerical error.

Elk Run claims that this omission was discovered on October 22, 2007 and that it
immediately reported it to MSHA’s Office of Assessments. Elk Run asserts that “Citation
Number 7270248 is now closed, and Citation Numbers 7270249 and 7270250 are now
delinquent.” The Secretary states that she does not oppose Elk Run’s request for relief.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that defaultis a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Elk Run’s motion and the Secretary’s response thereto, in the interests
of justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for Elk Run’s failure to timely contest the penalty proposal and
whether relief from the final order should be granted. On remand, the judge should determine
the status of the three penalties at issue (including the penalty for the citation referred to as
“closed” by Elk Run’s counsel). Ifit is determined that such relief is appropriate, this case shall
proceed pursnant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

\M&@M

Michael F. Duffy, Chairman Q

Wb

Mary Lu Jofdan, Coﬁissioner

Hy

Micg{/cl G. You‘g((iyﬁmianer
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

June 18, 2008

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH .
ADMINISTRATION (MSHA) : Docket No. VA 2008-258
o A.C. No. 44-06199-135474
V.

RED RIVER COAL COMPANY, INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On May 1, 2008, the Commission received from Red River
Coal Company, Inc. (“Red River”) a letter seeking to reopen a penalty assessment that may have
become a final order of the Commission pursuant to section 105(2) of the Mine Act, 30 U.S.C.

§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On January 8, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000135474 to Red River, which proposed civil
penalties for several citations. Red River states that it mailed its contest of the proposed
assessment on February 5, 2008, but that it did not receive a response from MSHA until it
received a letter from MSHA dated April 9, 2008, stating that Red River had failed to timely
contest the proposed assessment. While the Secretary states that she does not oppose Red
River’s request to reopen, she notes that she has no record of receiving Red River’s contest of the
penalty assessment.
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We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Red River’s request and the Secretary’s response, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether Red River timely contested the penalty proposal and, if not, whether good cause exists
for granting relief from the final order. Ifit is determined that relief from the final order is
appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. Part 2700.

Qs € ot

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

June 18, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
:  Docket No. WEST 2008-997-M
V. :  A.C.No. 04-00743-139453

U.S. BORAX, INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On May 14, 2008, the Commission received from U.S.
Borax, Inc. (“U.S. Borax™) a motion by counsel seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(2) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On February 12, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000139453 to U.S. Borax, which proposed civil
penalties for several citations. U.S. Borax states that its safety manager timely filed a contest of
the proposed assessment on approximately February 22, 2008. The operator further submits that,
on approximately May 2, it called the Department of Labor’s Office of the Solicitor to determine
the location of the Petition for Assessment of Penalty related to the proposed penalties that it was
contesting. After being informed that the Solicitor’s office had no record of the matter, U.S.
Borax discovered, upon further investigation, that it had inadvertently sent its contest of the
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proposed assessment to “100 Wilson Boulevard,” rather than to “1100 Wilson Boulevard.” The
Secretary states that she does not oppose U.S. Borax’s request to reopen the proposed
assessment.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res.; Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed U.S. Borax’s request and the Secretary’s response, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for U.S. Borax’s failure to timely contest the penalty proposal and
whether relief from the final order should be granted. If it is determined that such relief is
appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. Part 2700.

Michael F-Duffy, Chairman

MMﬁw

- 'o dan, Co ssmner

Michge

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

June 18, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. . 2 Docket No. WEV A 2008-425
A.C. No. 46-05649-118643 C479
MASS TRANSPORT INC.

BEFORE: Duffy, Chairman; Jordan, Young, anﬂ Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On January 18, 2008, the Commission received from
“Delbarton Preparation Plant, Mass Transport Inc.” a motion from counsel requesting to reopen a
penalty assessment that had become a final order of the Commission pursuant to section 105(a)
of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On May 23, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA?”) issued Proposed Assessment No. 000118643 to Mass Transport Inc. for various
violations that allegedly occurred at the Delbarton Preparation Plant. The motion states that
Proposed Assessment No. 000118643 was not timely contested because MSHA mailed the
proposed penalty assessment to the wrong address. Although the Secretary does not oppose the
request to reopen, she notes that the proposed penalty assessment and the delinquency notice
were mailed to the address of record at the time of assessment. The Secretary states that Mass
Transport Inc. should check the mailing address it provided to MSHA to be sure that it is up-to-
date.
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The motion filed by counsel sets forth conflicting and confused information identifying
the movant in the motion to reopen and the facts of this case. In the caption of the motion,
counsel identify the respondent as “Delbarton Preparation Plant,” and identify the mine as “Mass
Transport Inc.” (The caption is wrong in both respects.) In the motion itself, counsel state that
the motion is brought by “Delbarton Preparation Plant, Mass Transport Inc. (‘Delbarton’),” and
note that “Mass Transport Inc. is owned and operated by Logan County Mine Services, Inc., but
is a contractor for Delbarton Preparation Plant and was doing work for Delbarton at the time the
citation was issued.” Counsel state that the proposed penalty assessment was issued to
“Delbarton” on about May 23, 2007, and that the Proposed Assessment “was mailed to Mass
Transport Inc.” at an address “which is not, and has never been, either the mailing address or
physical address of either Delbarton or Mass Transport.”

According to its terms, the proposed penalty assessment was 1ssued only to Mass
Transport Inc. Thus, the request to reopen should have been filed solely by Mass Transport Inc.
We deny the motion to reopen because counsels’ motion is unacceptably confused and erroneous
in several respects and does not even make clear what entity is actually filing the motion. In
particular, counsel have not established that the movant, as identified in the motion to reopen,
has standing to make this request. '

1 G.Y%t/f/fzi\oncr

Qv £ o~

Robert F. Cohen, Jr., Commissioner

! Although the caption of the motion to reopen identifies the respondent as “Delbarton
Preparation Plant,” the Commission’s Docket Office issued a docketing notice that correctly lists
Mass Transport Inc. as the respondent.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
June 18, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
Docket No. WEV A 2008-703

v , A.C. No. 46-02805-117438

U.S. SILICA COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On March 3, 2008, the Commission received from U.S.
Silica Company (“U.S. Silica”) a letter in which it requested to reopen a penalty assessment that
had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

‘Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On May 8, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued a proposed assessment to U.S. Silica. According to U.S. Silica, it then
checked the boxes by two of the citations listed on the assessment form and returned it to MSHA
by certified mail. However, U.S. Silica states that subsequent assessments indicated that the
contested citations still had outstanding penalties.

In response, the Secretary states that the tracking report from the U.S. Postal Service
indicates that the notice of contest was sent to MSHA’s payment processing office in Pittsburgh,
Pennsylvania. The Secretary further states that all notices of contest must be sent to MSHA’s
Civil Penalty Compliance Office in Arlington, Virginia. The Secretary concludes by stating that
she does not oppose the reopening of the assessment.
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We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed U.S. Silica’s request and the Secretary’s response, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for U.S. Silica’s failure to timely contest the penalty proposal and
whether relief from the final order should be granted. If it is determined that such relief is
appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural

Rules, 29 C.F.R. Part 2700.

Mar'_v Lu Co: ssioner
Mic] IG%?J?/ issioner
DAt £ ¢

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
June 23, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
- Docket No. WEST 2008-473-M
V. : A.C. No. 05-00790-131007

CLIMAX MOLYBDENUM COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act™). On February 22, 2008, the Commission received from
Climax Molybdenum Company (“Climax”) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On November 7, 2007, the Department of Labor’s Mine Safety and Health
Administration issued a proposed penalty assessment to Climax for 31 citations that had been
issued to the operator in June and September of 2007. Climax states that it intended to contest
the penalty for Citation No. 6416449, but failed to do so in a timely manner because of mistake
and inadvertence on its part.

The Secretary initially responded to the motion by noting that Climax’s motion failed to

explain what the “mistake and inadvertence” was or why it occurred, and also did not identify
facts, which, if proven on reopening, would constitute a meritorious defense to the citation or the
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penalty proposed. Climax thereupon filed a motion for extension of time to supplement its
motion to reopen. That motion is hereby granted.

Climax later filed a response to the Secretary’s response to the motion to reopen.'
Therein, Climax explained, in an affidavit, that, when its Safety Specialist who processed the
proposed penalty assessment was told by the Climax Safety Manager not to pay the penalty
proposed for Citation No. 6416449, he believed that the Safety Manager would file the contest
form for that penalty. The Safety Manager did not do so, however. Climax did not furnish
evidence of why the safety manager failed to contest the penalty. The Secretary thereafter filed a
letter stating that she does not oppose reopening the case as to the penalty proposed for Citation
No. 6416449.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

! The Commission encourages parties seeking reopening to do as Climax has done, and
provide further information in response to pertinent questions raised in the Secretary’s response.
Otherwise, the Commission may have no choice but to deny those motions to reopen.
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Having reviewed Climax’s request and the Secretary’s responses, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for Climax’s failure to timely contest the penalty proposal and whether
relief from the final order should be granted. The Chief Administrative Law Judge should obtain
from Climax evidence as to the circumstances concerning why the Safety Manager did not
contest the penalty assessment. If it is determined that relief from the final order is appropriate,

this case shall proceed pursuant to the Mine Act and the Commission’s Procedural Rules, 29
C.F.R. Part 2700.

Mary Lu/jprdan, Comfiissioner

Michgel G. Yofézéfmﬁ?cmer

DAY E0- s

Robert F. Cohen, Jr., Commissioner

o,

30 FMSHRC 441



Distribution:

Timothy R. Olson, Esq.
Jackson Kelly PLLC
1099 18 Street

Suite 2150 -

Denver, CO 80202

W. Christian Schumann, Esq.
Office of the Solicitor

U.S. Department of Labor
1100 Wilson Blvd., Room 2220
Arlington, VA 22209-2296

Myra James, Chief.

Office of Civil Penalty Compliance
MSHA

U.S. Department of Labor

1100 Wilson Blvd., 25th Floor
Arlington, VA 22209-2296

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021

30 FMSHRC 442



ADMINISTRATIVE LAW JUDGE DECISIONS



"
L



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1244 SPEER BOULEVARD #280
DENVER, CO 80204-3582
303-844-3577/FAX 303-844-5268
May 8, 2008
SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDINGS
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), g Docket No. CENT 2006-205-M
Petitioner - A.C. No. 14-01597-77364-01
: Plant 4
V. 4 Docket No. CENT 2006-209-M
: A.C. No. 14-01277-80289-01
Plant 3
NELSON QUARRIES, INC., g Docket No. CENT 2006-236-M
Respondent : A.C. No. 14-01277-80289-02
. Plant 3
DECISION
Appearances: Jennifer Casey, Esq, and Kristi Henes, Esq., Office of the Solicitor, U.S.

Department of Labor, Denver, Colorado, and Ronald Pennington,
Conference & Litigation Representative, Mine Safety and Health
Administration, Denver, Colorado, for Petitioner;

Paul M. Nelson, Nelson Quarries Inc., Gas, Kansas, for Respondent.

Before: Judge Manning

These cases are before me on three petitions for assessment of civil penalty filed by the
Secretary of Labor, acting through the Mine Safety and Health Administration (“MSHA”),
against Nelson Quarries, Inc. (“Nelson Quarries™) pursuant to sections 105 and 110 of the
Federal Mine Safety and Health Act of 1977, 30 U.S.C. §§ 815 and 820 (the “Mine Act”). The
cases involve 50 citations issued under section 104(a) of the Mine Act. An evidentiary hearing
was held in Topeka, Kansas. These cases were heard along with 16 other Nelson Quarries cases.
My decision in the other cases was issued on April 7, 2008, 30 FMSHRC - (April 2008).
The parties engaged in settlement discussions following the issuance of that decision. These
discussions successfully resolved all remaining issues in the present cases. A discussion of the
events leading up to the issuance of the citations in these cases can be found in my April 2008
decision, which is incorporated herein by reference. '
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I. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. CENT 2006-205-M, Plant 4.

1. On November 16, 2005, Inspector Dustan Crelly issued Citation No. 6291255 alleging
a violation of section 56.14107(a). (Ex. G-57). The alternator on a Caterpillar 773B haul truck
was not guarded. Inspector Crelly determined that an injury was unlikely but that any injury
would likely be permanently disabling. He determined that the violation was not S&S and that
the negligence was moderate. The safety standard provides that “[m]oving machine parts shall
be guarded to protect persons from contacting gears, sprockets, chains, drive, head, and takeup
pulleys, flywheels, coupling, shafts, fan blades, and similar moving parts that can cause injury.”
The Secretary proposes a penalty of $60.00 for this citation.

Inspector Crelly testified that he issued the citation because a miner could contact the fan
on the alternator and other moving parts. (Tr. 921). He believed that people could enter this area
when the engine were running, such as when checking for oil leaks. (Tr. 923, 991). A miner will
also often perform his preshift examination with the engine running. /d. He admitted that a
miner could look at the ground under the vehicle to see if oil were leaking.

Mine Superintendent Michael Peres testified that, during a previous inspection, Inspector
Crelly told him that alternator belts on Dresser and Euclid trucks needed to be guarded but not on
Caterpillar trucks because the operator does not need to place himself near the alternator when
checking fluid levels. (Tr. 1025-26).

For the reasons set forth with respect to Citation No. 6317432 in Docket No. CENT
2006-203-M in my April 2008 decision, this citation is affirmed. A penalty of $60.00 is

appropriate.

2. On November 16, 2005, Inspector Crelly issued Citation No. 6291256 alleging a
violation of section 56.14107(a). (Ex. G-58). The alternator on a different Caterpillar 773B haul
truck was not guarded. Inspector Crelly determined that an injury was unlikely but that any
injury would likely be permanently disabling. He determined that the violation was not S&S and
that the negligence was moderate. The Secretary proposes a penalty of $60.00 for this citation.
Inspector Crelly’s testimony with respect to this citation is the same as with respect to the
previous citation.

My findings and conclusions are the same as they were for Citation No. 6291255, above.
A penalty of $60.00 is appropriate.

3. On November 16, 2005, Inspector Crelly issued Citation No. 6291258 alleging a
violation of section 56.14107(a). (Ex. G-59). The citation alleges that the guard on the south
side of the tail pulley on Belt 13A was not adequate. Inspector Crelly determined that an injury
was unlikely but that any injury would likely be fatal. He determined that the violation was not
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S&S and that the negligence was moderate. The Secretary proposes a penalty of $60.00 for this
citation.

Inspector Crelly testified that the self-cleaning tail pulley was accessible through a hole
on the top that was 6 inches wide and 33 inches long. The tail pulley was about 14 inches from
the edge of the guard. (Tr. 928, 995). Someone could come in contact with the moving parts
during maintenance, cleanup, or inspection of the area. Other areas on the equipment were
adequately guarded. Peres testified that the cited area was very small and that other structures
were in the way. (Tr. 1030, Ex. R-205b).

I agree with Mr. Peres that the evidence shows that the opening is small and not easily
accessed. I affirm the citation but find that it was not serious and that the company’s negligence
was low. A penalty of $40.00 is appropriate.

4. On November 16, 2005, Inspector Crelly issued Citation No. 6291261 alleging a
violation of section 56.14107(a). (Ex. G-60). The citation alleges that the tail pulley on the belt
under the 602 screen was not adequately guarded. Inspector Crelly determined that an injury was
unlikely but that any injury would likely be fatal. He determined that the violation was not S&S
and that the negligence was moderate. The Secretary proposes a penalty of $60.00 for this
citation. :

Inspector Crelly testified that the smooth tail pulley was not completely guarded. The
inspector believed that the guard was not high enough to completely protect the area. (Tr. 996).
Mr. Peres testified that the distance between the ground and the top of the existing guard was
almost seven feet. (Tr. 1037; Ex. R-205¢c). He also testified that the structure surrounding the
cited opening provided some guarding. Peres helped build this screen and he testified that it had
been in this condition since 1995 and had been inspected by MSHA many times. (Tr. 1038). No
citations have been previously issued for this condition.

I credit the testimony of Mr. Peres that the opening was not easily reached and it had not
been previously cited. I affirm the citation but find that it was not serious and that the company’s
negligence was low. A penalty of $40.00 is appropriate.

5. On November 16, 2005, Inspector Crelly issued Citation No. 6291263 alleging a
violation of section 56.14107(a). (Ex. G-61). The citation alleges that the guard on the self-
cleaning tail pulley on the belt under the 611 screen was not adequately guarded. Inspector
Crelly determined that an injury was unlikely but that any injury would likely be fatal. He
determined that the violation was not S&S and that the negligence was moderate. The Secretary
proposes a penalty of $60.00 for this citation.

He testified that the opening was about 16 inches wide and 24 inches high. The fins of

the tail pulley were recessed about 15 inches from the existing gnard. (Tr. 634). Peres testified
that, as with the previous citation, this screen has been in service for many years without

30 FMSHRC 445



receiving a citation for the condition cited by Inspector Crelly. (Tr. 1041-42; Ex. R-205d). The
screen has not been modified since it was built and it is placed in the same configuration
whenever it is moved to a new location.

I credit the testimony of Mr. Peres that the opening was not easily reached and that it had
not been previously cited. I affirm the citation but find that it was not serious and that the
company’s negligence was low. A penalty of $40.00 is appropriate.

6. On November 16, 2005, Inspector Crelly issued Citation No. 6291265 alleging a
violation of section 56.14112(b). (Ex. G-62). The citation alleges that the guard on the east side
of the self-cleaning tail pulley on belt No. 7 was not secured. Inspector Crelly determined that an
injury was unlikely but that any injury would likely be fatal. He determined that the violation
was not S&S and that the negligence was moderate. The safety standard provides that “guards
shall be securely in place while machinery is being operated, except when testing or making
adjustments which cannot be performed without removal of the guard.” The Secretary proposes
a penalty of $60.00 for this citation.

Inspector Crelly testified that the bolts used to secure the guard were missing. (Tr. 936).
The area was 12 inches high, 16 inches long and the area was 28 inches above the ground. (Tr.
936, 997). Peres did not observe the loose guard. (Tr. 1070; Ex. R-205¢).

I find that the Secretary established a violation. A penalty of $60.00 is appropriate.

7. On November 16, 2005, Inspector Crelly issued Citation No. 6332080 alleging a
violation of section 56.12004. (Ex. G-63). The citation alleges that the female end of the yellow
extension cord in the main generator trailer had the outer jacket pulled out exposing the inner
conductors to mechanical damage. These conductors did not appear to be damaged. Inspector
Crelly determined that an injury was unlikely but that any injury would likely be fatal. He
determined that the violation was not S&S and that the negligence was moderate. The safety
standard provides, in part, that “electrical conductors exposed to mechanical damage shall be
protected.” The Secretary proposes a penalty of $60.00 for this citation.

Inspector Crelly testified that the extension cord was being stored in the generator trailer.
It was not being used at the time of the inspection, but he believed that it had been previously
used. (Tr. 938). The electrical cord was subject to mechanical damage where the outer jacket
had been pulled back.

I find that the Secretary established a ﬁolation. A penalty of $60.00 is appropriate.
8. On November 16, 2005, Inspector Crelly issued Citation No. 6332081 alleging a
violation of section 56.12004. (Ex. G-64). The citation alleges that the male end of the black

extension cord in the main generator trailer had the outer jacket pulled out exposing the inner
conductors to mechanical damage. These conductors did not appear to be damaged. Inspector

30 FMSHRC 446



Crelly determined that an injury was unlikely but that any injury would likely be fatal. He
determined that the violation was not S&S and that the negligence was moderate. The Secretary
proposes a penalty of $60.00 for this citation. The inspector’s testimony with respect to this
citation is the same as above.

I find that the Secretary established a violation. A penalty of $60.00 is appropriate.

9. On November 16, 2005, Inspector Crelly issued Citation No. 6332082 alleging a
violation of section 56.14107(a). (Ex. G-65). The citation alleges that the external accessory
drive, alternator, and the bottom of the cooling fan on the front of the main generator engine were
not guarded. People are not in the area when the generator is running. Inspector Crelly
determined that an injury was unlikely but that any injury would likely be permanently disabling.
He determined that the violation was not S&S and that the negligence was moderate. The
Secretary proposes a penalty of $60.00 for this citation.

Inspector Crelly testified that only part of the cooling fan and other moving parts was
guarded. (Tr. 946-48, 998). There was limited space in the generator trailer so that someone’s
clothing could get pulled into the moving parts. Peres estimated that the cited opening was about
three to four inches wide. (Tr. 1044).

I find that the Secretary established a violation. A penalty of $60.00 is appropriate.

10. On November 16, 2005, Inspector Chrystal Dye issued Citation No. 6291658
alleging a violation of section 56.14107(a). (Ex. G-68). The citation alleges that the fan belts for
Caterpillar engine No. 111 needed additional guarding on the back side and that the alternator
needed a complete guard to prevent persons from becoming entangled in moving machine parts.
She noted that the trailer door is kept closed during operation. Inspector Dye determined that an
injury was unlikely but that any injury would likely be fatal. She determined that the violation
was not S&S and that the negligence was moderate. The Secretary proposes a penalty of $60.00
for this citation.

The parties agreed that I should base my decision for this citation on the evidence
presented with respect to Citation No. 6317432 in Docket No. CENT 2006-203-M in my April
2008 decision. The exposure was not great for this engine because it was inside a trailer. Based
on that evidence, I find that the Secretary established a non-serious violation. A penalty of
$40.00 1s appropriate.

11. On November 16, 2005, Inspector Dye issued Citation No. 6291659 alleging a
violation of section 47.41(a). (Ex. G-73). The citation alleges that the diesel tank for the
Caterpillar engine No. 111 was not labeled for its contents. Inspector Dye determined that an
injury was unlikely but that any injury would likely be fatal. She determined that the violation
was not S&S and that the negligence was moderate. The safety standard provides that a mine
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“operator must ensure that each container of a hazardous chemical has a label . . . with the
appropriate information.” The Secretary proposes a penalty of $60.00 for this citation.

The parties agreed that I should base my decision for this citation on the evidence
presented with respect to Citation Nos. 6291573, 6291636, and 6291639 in Docket Nos. CENT
2006-200-M and CENT 2006-202-M in my April 2008 decision. Based on that evidence, I find
that the Secretary established a non-S&S violation of the safety standard. A penalty of $60.00 is
appropriate.

12. Prior to the hearing, the Secretary agreed to vacate Citation Nos. 6291268, 6291661,
and 6291663. After the hearing, the parties agreed to settle Citation Nos. 6291651, 6291652,
6291653, 6291656, 6291657, and 629164 for a total penalty of $252.00.

B. CENT 2006-209-M, Plant 3.

1. On November 2, 2005, Inspector Dye issued Citation No. 6291599 alleging a violation
of section 56.14100(b). (Ex. G-84). The citation alleges that there were several safety defects on
the Caterpillar 796C haul truck exposing persons to safety and health hazards. The tether strap
for the door was not being used and the window would not roll up. Inspector Dye determined
that an injury was unlikely but that any injury would likely be fatal. She determined that the
violation was not S&S and that the negligence was moderate. The safety standard states that
damaged windows shall be replaced if the absence of a window would expose the equipment
operator to hazardous environmental conditions which would affect the ability of the equipment
operator to safely operate the equipment. The Secretary proposes a penalty of $60.00 for this
citation.

Inspector Dye testified that the operators of this truck were exposed to dust, rain, snow,
wind, noise, and flying rocks. (Tr. 1388). She asked the equipment operator to move the
window up and he could not do it. (Tr. 1410). The window was fixed and a door stop was
installed to abate the citation. She has observed rocks flying off belts and other equipment at
other operations. MSHA has not issued citations for excessive noise at the plant. Mr. Peres
testified that the windows slide up and down. (Tr. 1442). Rocks do not fly off conveyor belts or
the crusher except when rock is being dumped. A truck would have to be passing by for that to
happen.

I credit Inspector Dye’s testimony that, when she asked the truck driver to close the
window, he could not do so. The Secretary established a non-S&S violation. The driver was
exposed to dust. A penalty of $60.00 is appropriate.

2. On November 2, 2005, Inspector Dye issued Citation No. 6291603 alleging a violation
of section 56.12002. (Ex. G-96). The citation alleges that there were seven knock-outs missing
on the distribution boxes in the electrical trailer which exposed persons to electric shock hazards.
Inspector Dye determined that an injury was unlikely but that any injury would likely be fatal.
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She determined that the violation was not S&S and that the negligence was moderate. The safety
standard states that electric controls and switches shall be of approved design and construction
and shall be properly installed. The Secretary proposes a penalty of $60.00 for this citation.

Because the knock-outs were missing there were holes in the distribution boxes. (Tr.
1393; Ex. G-96¢). The boxes were in the motor control room. The knock-outs were on the top
of the distribution boxes so the hazard was not great. Nevertheless, lime dust, which is
corrosive, can get into the boxes and small animals can attempt to nest in the boxes. Small
animals can also chew on conductors that are outside of the boxes. (Tr. 1414). Mr. Peres
testified the holes created by the knock-outs were about six feet above the floor. (Tr. 1444). Any
electrical components are six to eight inches inside the holes. The distribution boxes are cleaned
of dust and dirt about every other month. Small animals have not built nests inside distribution

boxes at the plant.

The hazard created by having holes in the top of the distribution boxes in the electrical
trailer were minimal given their height. The controls in the distribution boxes were not properly
installed in violation of the standard. ‘The gravity and negligence were very low. A penalty of
$10.00 is appropriate.

3. On November 2, 2005, Inspector Dye issued Citation No. 6291608 alleging a violation
of section 56.11002. (Ex. G-97). The citation alleges that 10 of the 24 steps going up to the
crusher shack were bent and broken, which exposed miners to trip and fall hazards. Inspector
Dye determined that an injury was unlikely but that any injury would likely be permanently
disabling. She determined that the violation was not S&S and that the negligence was moderate.
The safety standard provides “crossovers, elevated walkways, elevated ramps, and stairways shall
be of substantial construction provided with handrails, and maintained in good condition.” The
Secretary proposes a penalty of $60.00 for this citation.

The mspector was concemed that someone could trip and fall ascending or descending
the stairs. (Tr. 1397; Ex. G-97d). The staircase was sixteen feet high. The stairs were made of
angle iron and expanded metal. She believed that some of the welds on the stairs had come
loose. (Tr. 1416). The areas where the steps had separated had never been welded. (Tr. 1448).

The hazard created by this violation was minimal, as demonstrated by the photographs
taken by the inspector. (Exs. G-97c & 97d). The gravity and negligence were low A penalty of
$10.00 is appropriate.

4. On November 7, 2005, Inspector Dye issued Citation No. 6291612 alleging a violation
of section 56.12040. (Ex. G-98). The citation alleges that there were exposed energized
components in the 14 distribution boxes in the electrical trailer. The citation was modified to
indicate that an injury was not likely and that the violation was not S&S. The negligence was
designated as moderate. The safety standard states that operating controls shall be installed so
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that they can be operated without danger of contact with energized conductors. The Secretary
proposes a penalty of $60.00 for this citation.

The inspector testified that when the doors to the distribution boxes were opened, the
components within the boxes were exposed. (Tr. 1401; Ex. G-98c). Breakers and motor starters
were in these boxes. The plant was not energized at the time of the inspection. These conditions
created an electrocution hazard. There may be instances where a paramedic or fireman could be
required to enter the electrical trailer. (Tr. 1417). Peres testified that the power would be shut
down in the event of an accident. (Tr. 1449). He also stated that the motor control center has
been used for 15 years in this condition and it has never been cited. He stated that he has even
discussed the distribution boxes with MSHA inspectors during previous inspections.

This citation is similar to Citation No. 6317446 issued by Inspector Thomas Barrington in
Docket No. CENT 2006-203-M in my April 2008 decision. For the same reasons, I find that the
Secretary established a violation. Anyone who opened the cabinets to test a circuit breaker, for
example, faced a risk of an electric shock hazard. The wires and terminals for the circuit
breakers were totally exposed. Circuit breakers are operating controls. The fact that the
company had never been cited for this condition simply reflects that its plants had never been
subject to a rigorous electrical inspection. A penalty of $60.00 is appropriate.

5. On November 8, 2005, Inspector Dye issued Citation No. 6291628 alleging a violation
of section 56.9300(a). (Ex. G-99). The citation alleges that berms on the west side of the crusher
were not maintained at mid-axle height for the largest piece of equipment in the area. The
citation was modified to indicate that an injury was not likely and that the violation was not S&S.
The negligence was designated as moderate. The safety standard provides that “berms or
guardrails shall be provided and maintained on the banks of roadways where a drop-off exists of
sufficient grade or depth to cause a vehicle to overturn or endanger persons in equipment.” The
Secretary proposes a penalty of $60.00 for this citation.

The inspector testified that the road is used for mobile equipment to travel to and from
the crusher and the pit. (Tr. 1404). She estimated the drop-off to be about 10 to 20 feet. The
berms were between 26 and 28 inches high while some of the equipment using the road,
including front end loaders, had mid-axle heights of 36 to 38 inches. (Tr. 1406). She took
several measurements. (Tr. 1421). The violation was serious because, if a vehicle were to roll
down the embankment, the operator could sustain serious injuries. She observed tire tracks
within nine feet of the berm. Mr. Peres testified that driving nine feet away from a berm does not
create a hazard. (Tr. 1452).

The safety standard applies to the cited roadway despite its width. The Secretary
established a violation, but it was not serious. A penalty of $60.00 is appropriate.

6. On November 2, 2005, Inspector Dye issued Citation No. 6291600 alleging a violation
of section 56.14107(a). (Ex. G-86). The citation alleges that the alternator and fan belts were not
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guarded on the Caterpillar 773B haul truck to prevent persons from becoming entangled in
moving machine parts. Inspector Dye determined that an injury was unlikely and that any injury
would likely be fatal. She determined that the violation was not S&S and that the negligence was
moderate. The Secretary proposes a penalty of $60.00 for this citation.

The parties agreed that I should base my decision for this citation on the evidence
presented with respect to Citation No. 6317432 in Docket No. CENT 2006-203-M in my April
2008 decision. Based on that evidence, I find that the Secretary established a non-S&S violation
of the safety standard. Alternator and fan belts on trucks are required to be guarded, but the
violation was not serious because the chance of accidental contact was not very great. A penalty
of $60.00 is appropriate.

7. On November 2, 2005, Inspector Dye issued Citation No. 6291602 alleging a violation
of section 56.12018. (Ex. G-95). The citation alleges that the distribution boxes for the
crossover conveyor belts were not labeled to identify which units they control. Inspector Dye
determined that an injury was unlikely and that any injury would likely be fatal. She determined
that the violation was not S&S and that the negligence was moderate. The safety standard
requires that principal power switches be labeled to show which units they control unless
identification can be made readily by location. The Secretary proposes a penalty of $60.00 for
this citation.

The parties agreed that I should base my decision for this citation on the evidence
presented with respect to Citation No. 6317443 in Docket No. CENT 2006-228-M in my April
2008 decision. Based on that evidence, I find that the Secretary established a non-S&S violation
of the safety standard. I credit the evidence presented by the Secretary with respect to citations
alleging a violation of section 56.12018. A penalty of $60.00 is appropriate.

- 8. On November 8, 2005, Inspector Dye issued Citation No. 6291629 alleging a violation
of section 56.4501. (Ex. G-100). The citation alleges that there was no shutoff valve on the 80-
gallon diesel fuel tank on the north side of the mine road near the lake. The inspector determined
that an injury was unlikely but that it could lead to a fatal accident. She determined that the
violation was not S&S and that the negligence was moderate. The safety standard provides that
“fuel lines shall be equipped with valves capable of stopping the flow of fuel at the source. . ..”
The Secretary proposes a penalty of $60.00 for this citation.

The parties agreed that I should base my decision for this citation on the evidence
presented with respect to Citation No. 6291580 in Docket No. CENT 2006-200-M in my April
2008 decision. Based on that evidence, I find that the Secretary established a non-S&S violation
of the safety standard. A penalty of $60.00 is appropriate.

9. On November 8, 2005, Inspector Dye issued Citation No. 6291631 alleging a violation

of section 56.4101. (Ex. G-101). The citation alleges that the company failed to provide a sign
prohibiting smoking or an open flame at the 80-gallon diesel fuel tank at the six-inch water pump
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on the north side of the mine road. The inspector determined that an injury was unlikely but that
it could lead to a fatal accident. She determined that the violation was not S&S and that the
negligence was moderate. The safety standard provides that “readily visible signs prohibiting
smoking and open flames shall be posted where a fire or explosion hazard exists.” The Secretary
proposes a penalty of $60.00 for this citation.

The parties agreed that I should base my decision for this citation on the evidence
presented with respect to Citation No. 6291588 in CENT 2006-200-M in my April 2008
decision. Based on that evidence, I find that the Secretary established a non-S&S violation of the
safety standard. The safety standard is clear on its face. Because of the actions of the Kansas
Fire Marshal and the fact that previous MSHA inspections had not identified the violation, I
reduce the negligence to low. A penalty of $40.00 is appropriate.

10. Nelson Quarries withdrew it contest of Citation No. 6291596 at the hearing. (Tr.
1146). Afier the hearing, the parties agreed to settle Citation Nos. 6291598, 6291605, 6291606,
6291609, 6291616, 6291617, 6291622, 6291624, and 6291626 for a total penalty of $378.00.

C. CENT 2006-236-M, Plant 3.

1. On November 8, 2005, Inspector Dye issued Citation No. 6291627 alleging a violation
of section 56.9301. (Ex. G-125). The citation alleges that the stop block at the dump site, which
is 17 inches tall, had been compromised by a buildup of material, exposing truck operators to
overtraveling hazards. After a conference, it was determined that an injury was unlikely but that
any injury would likely be fatal. The negligence was moderate. The safety standard provides, in
part, that berms or bumper blocks shall be provided at dumping locations where there is a hazard
of overtravel. The Secretary proposes a penalty of $60.00 for this citation.

Inspector Dye testified that trucks back up to dump rock into the crusher and the stop
block was not effective because loose rock had filled up the area. (Tr. 1425-26; Ex. G-125c¢).
The material that had been allowed to build up formed a little ramp. She determined that there
was a danger of overtravel. The citation was abated by removing the loose rock. The trucks
back up the ramp at a slow speed. (Tr. 1435). Mr. Peres testified that the purpose of the stop
block was not compromised by the material on the ramp. (Tr. 1453). A truck operator could still
determine that he should not back any further when he reaches the stop block.

The purpose of a stop block is to let the truck driver know that he is at the end of the
ramp. Although there was an accumulation of material, an experienced driver would still be able
to determine that he was at the end of the ramp. (Ex. G-125c). Although it was unlikely that a
driver would travel too far, the stop block was compromised to a certain extent. I find that the
Secretary established a violation but that it was not serious. A penalty of $40.00 is appropriate.

2. On November 8, 2005, Inspector Dye issued Citation No. 6291634 alleging a violation
of section 56.12034. (Ex. G-128). The citation alleges that the fluorescent bulbs in the scale
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house were not guarded to prevent persons from being exposed to shock and burn hazards. The
lights were within seven feet of the floor. She determined that an injury was unlikely and that the
negligence was moderate. The safety standard provides that portable extension lights and other
lights that, by their location present a shock or burn hazard, shall be guarded. The Secretary
proposes a penalty of $60.00 for this citation.

The cited fixture had two bulbs. Inspector Dye could reach up and touch them. (Tr.
1432). It was not likely that anyone would be carrying anything in the scale house that would hit
or break the lights. I find that the fluorescent bulbs in the scale house did not present a shock or
burn hazard. This citation is vacated.

3. On November 8, 2005, Inspector Dye issued Citation No. 6291630 alleging a violation
of section 47.41(a). (Ex. G-126). The citation alleges that the 80-gallon fuel tank at the 6-inch
water pump on the north side of the mine road was not labeled for its contents. Inspector Dye
determined that an injury was unlikely but that any injury would likely be permanently disabling.
She determined that the violation was not S&S and that the negligence was moderate. The
Secretary proposes a penalty of $60.00 for this citation.

The parties agreed that I should base my decision for this citation on the evidence
presented with respect to Citation Nos. 6291573, 6291636, and 6291639 in Docket No. CENT
2006-200-M and CENT 2006-202-M in my April 2008 decision. Based on that evidence, I find
that the Secretary established a non-S&S violation of the safety standard. A penalty of $60.00 is
appropriate.

4. Prior to the hearing, the Secretary agreed to vacate Citation Nos. 6291601 and
6291632. Nelson Quarries agreed to withdraw its contest of Citation No. 6291633. (Tr. 1423).
After the hearing, the parties agreed to settle Citation Nos. 6291613, 6291615, 6291620,
6291621, and 6291623 for a total penalty of $210.00.

II. APPROPRIATE CIVIL PENALTIES

Section 110(i) of the Mine Act sets out six criteria to be considered in determining
appropriate civil penalties. Plant 3 had a history of 6 paid violations in the two years prior to
June 28, 2005, Plant 4 had a history of 21 paid violations in the two years prior to November 16,
2005. (Ex. G-136). Most of these previous violations were non-S&S. Nelson Quarries is a
rather small operator and its quarries are small. All of the violations were abated in good faith.
Nelson Quarries did not establish that the penalties assessed will have an adverse effect on its
ability to continue in business. My gravity and negligence findings are set forth above. If1 did
not discuss gravity or negligence with respect to a citation, then the inspector’s determinations
are affirmed. Based on the penalty criteria, I find that the penalties set forth below are
appropriate.
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III. ORDER

Based on the criteria in section 110(i) of the Mine Act, 30 U.S.C. § 820(i), I assess the
following civil penalties:

Citation No. 30CFR. § Penalty

CENT 2006-205 -M, Plant 4

6291255 56.14107(a) $60.00
6291256 56.14107(a) 60.00
6291258 56.14107(a) 40.00
6291261 56.14107(a) 40.00
6291263 56.14107(a) 40.00
6291265 56.14112(b) 60.00
6291268 47.44(b) Vacated
6291651 56.14107(a) 42.00
6291652 56.14112(b) 42.00
6291653 56.14112(a)(1) - 42.00
6291656 56.14112(b) 42.00
6291657 56.14107(a) - 4200
6291658 56.14107(a) 40.00
6291659 47.41(a) 60.00
6291661 47.44(b) Vacated
6291663 56.14107(a) Vacated
6291664 56.14107(a) 42.00
6332080 56.12004 60.00
6332081 56.12004 60.00

6332082 56.14107(a) 60.00

CENT 2006-209-M, Plant 3

6291596 56.14100(b) 60.00
6291598 56.14107(a) 42.00
6291599 56.14100(b) 60.00
6291600 56.14107(a) 60.00
6291602 56.12018 60.00
6291603 56.12002 10.00
6291605 '56.14112(b) 42.00
6291606 56.14107(a) 42.00
6291608 56.11002 10.00
6291609 56.14112(b) 42.00
6291612 56.12040 60.00
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6291616 56.14107(a) 42.00

6291617 56.14107(a) 42.00
6291622 56.14107(a) 42.00
6291624 56.14107(a) 42.00
6291626 56.14107(a) 42.00
6291628 56.9300(a) 60.00
6291629 56.4501 60.00
6291631 56.4101 40.00

CENT 2006-236-M, Plant 3

6291601 47.44(b) Vacated
6291613 56.14112(b) 42.00
6291615 56.14107(2) 42.00
6291620 56.14112(b) © 42.00
6291621 56.14107(a) 42.00
6291623 56.14112(b) 42.00
6291627 56.9301 40.00
6291630 47.41(a) 60.00
6291632 56.18002(a) Vacated
6291634 56.12034 Vacated
6291633 56.30(a) 60.00
TOTAL PENALTY $2,060.00

Accordingly, the citations contested in these cases are AFFIRMED, MODIFIED, or
VACATED as set forth above and Nelson Quarries, Inc., is ORDERED TO PAY the Secretary
of Labor the sum of $2,060.00 within 40 days of the date of this decision. Upon payment of the
penalty, these proceedings are DISMISSED.

Richard W. Manning
Administrative Law Judge

Distribution:

Jennifer Casey, Esq., and Kristi Henes, Esq, Office of the Solicitor, U.S. Department of Labor,
1999 Broadway, Suite 1600, Denver, CO 80202 (Certified Mail)

Ronald Pennington, Conference & Litigation Representative, Mine Safety and Health
Administration, P.O. Box 25367, Denver, CO 80225-0367 (First Class Mail)
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Paul M. Nelson, P.O. Box 334, Jasper, MO 64755 (Certified Mail)

Kenneth L. Nelson, President, Nelson Quarries, Inc., P.O. Box 100, Gas, KS 66742-0100
(Certified Mail)

RWM
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE N.W., SUITE 9500
WASHINGTON, D.C. 20001

May 13, 2008

WEBSTER COUNTY COAL, LLC, - CONTEST PROCEEDING

Contestant -

- Docket No. KENT 2008-469-R

V. : Citation No. 6696632; 01/04/2008
SECRETARY OF LABOR, :
Mine Safety and Health - Dotiki Mine
Administration, MSHA, . Mine ID 15-02132

Respondent :

SUMMARY DECISION

On March 12, 2008, Respondent, Webster County Coal, LLC, (WCC) filed a motion for
summary decision in the captioned proceeding, seeking vacation of Citation No. 6696632. The
citation alleges a violation of the standard at 30 C.F.R. § 50.20(a) and charges as follows:

The company failed to complete and submit an MSHA # 7000-1 (Mine Accident, Injury, and
Iliness Report) for the roof fall that occurred at crosscut #63 of the 3™ South East Sub-Mains
cut through. The fall was found on December 4, 2007, by MSHA inspector.

30 C.F.R. § 50.20(a) provides, in relevant part as follows:

Each operator shall maintain at the mine office a supply of MSHA Mine Accident, Injury,
and Illness Report Form 7000-1. ... The principal officer in charge of health and safety at the
mine or the supervisor of the mine area in which an accident... occurs,... shall complete or
review the form in accordance with the instructions and criteria in §§ 50.20-1 through 50.20-
7.

An “accident”, as relevant hereto, is defined as “[a]n unplanned roof fall at or above the
anchorage zone in active workings where roof bolts are in use; or, an unplanned roof or rib fall in
active workings that impairs ventilation or impedes passage.” 30 C.F.R. § 50.20(h)(8). “Active
workings” are defined by the Secretary as “[a]ny place in a coal mine where miners are normally
required to work or travel.” 30 C.F.R. § 75.2. WCC argues that it is entitled to summary decision
because the cited roof fall was not, in any event, a reportable accident under Section § 50.20(a) since
the area in question was not part of the mine’s “active workings” as defined in Section 75.2.

Under Commission Rule 67, 29 C.F.R. § 2700.67, a summary decision may be granted if
the entire record, including the pleadings, depositions, answers to interrogatories, admissions, and
declarations, shows: (1) that there is no genuine issue as to any material fact; and (2) that an that the
moving party is entitled to summary decision as a matter of law. I find that WCC is entitled to
summary decision because the undisputed facts do not establish as a matter of law that a violation
existed as charged.

30 FMSHRC 457



In this regard, it is undisputed that the area of the mine where the subject roof fall occurred
had previously been “dangered off” by WCC on November 13, 2007, because of bad roof conditions.
There is no dispute that miners were therefore not permitted as of that date to work or travel in the
dangered off area. See Cypress Empire Corporation 12 FMSHRC 911, 917 (May 1990).
Accordingly miners would not be “normally required to work or travel” in such an area. Thus, the
area at issue was not, as of November 13, 2007, within the “active workings” of the mine under 30
C.F.R. § 75.2 and the roof fall that subsequently occurred was therefore not an “accident” within the
meaning of 30 C.F.R. § 50.2(b)(8). Moreover the roof fall was accordingly not reportable under 30
C.F.R. § 50.20(a). There was therefore no violation of 30 C.F.R. § 50.20(a). The motion for
summary decision must therefore be granted and Citation No. 6696632 must be vacated. Under the
circumstances there is no need to discuss WCC’s alternative argument for vacating the citation.

In reaching this conclusion I have not disregarded the Secretary’s argument that, under the
foregoing analysis, the operator could avoid reporting any roof fall simply by subsequently dangering
off the affected area. The facts herein are distingnishable however in that it is undisputed in t‘ms case
that the subject area was dangered off before, not after, the roof fall occurred.

ORDER

Contest Docket No. KENT 2008-469-R is granted and Citation No. 6696632 is hereby
vacated.

Administrative Law J udgc
(202) 434-9977

Distribution: (Certified Mail)

Daniel W. Wolff, Esq., Crowell & Monng LLP, 1001 Pennsylvania Avenue NW, Washington,
DC. 20004-2595

Christian P. Barber, Esq., Office of the Solicitor, U.S. Department of Labor, 618 Church Street,
Suite 230, Nashville, TN 37219-2456

/Th
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
601 NEW JERSEY AVENUE, N.W., SUITE 9500
WASHINGTON, D.C. 20001

May 19, 2008
SECRETARY OF LABOR, :  DISCRIMINATION PROCEEDING
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), on :  Docket No. KENT 2006-506-D
behalf of LAWRENCE L. PENDLEY, :  MADICD 2006-02
Complainant :
V.
HIGHLAND MINING COMPANY, LLC; ‘Mine ID 15-02709
Respondent :  Highland No. 9 Mine
SECRETARY OF LABOR, DISCRIMINATION PROCEEDING
MINE SAFETY AND HEALTH -
ADMINISTRATION (MSHA), on :  Docket No. KENT 2007-383-D
behalf of LAWRENCE L. PENDLEY, :  MADICD 2007-05
Complainant :
V.
HIGHLAND MINING COMPANY, LLC; :  Mine ID 15-02709

DAVID WEBB, LARRY MILLBURG and :  Highland No. 9 Mine
SCOTT MAYNARD as AGENTS, 3
Respondents

INTERIM DECISION ON LIABILITY

Before: Judge Barbour

These consolidated cases are before me on discrimination complaints brought by the
Secretary of Labor, acting through her Mine Safety and Health Administration (MSHA), on
behalf of Lawrence Pendley. The Secretary filed the complaints against Highland Mining
Company, LLC (Highland) and its alleged agents, David Webb, Larry Millburg, and Scott
Maynard, pursuant to section 105(c) of the Federal Mine Safety and Health Act of 1977, as
amended. 30 U.S.C. § 815(c) (“Mine Act or Act”). Pendley is a miner who works in
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maintenance and parts supply at the Highland No. 9 Mine.! Tr. 60. On December 21, 2005,
Pendley was suspended from work for three days without pay (Docket No. KENT 2006-506-D).
After the suspension had run its course, he returned to the mine and continued to work until
March 21, 2007, when he again was suspended. He was discharged on March 24, 2007 (KENT
2007-383-D). In her complaints, the Secretary charges Pendley was suspended and discharged
because of numerous safety complaints he made to mine management and to MSHA. The
Secretary seeks, inter alia, the expungement of Pendley’s employment records; Pendley’s
permanent reinstatement to the same position he held prior to his discharge or to a comparable
position; payment to Pendley of the back wages, benefits, and expenses lost due to his discharge;
payment of interest; and the assessment of an aggregate civil penalty of $60,000 against
Highland.

Following Pendley’s discharge, the Secretary petitioned for his temporary reinstatement,
which I granted. Secretary on behalf of Lawrence Pendley v. Highland Mining Company, LLC,
29 FMSHRC 424 (May- June 2007). Pendley has since worked at the mine. However, the
Secretary alleges the company has continued to violate section 105(c) by subjecting him to
ongoing harassment and disparate treatment (Docket No. KENT 2007-383-D). The Secretary
requests an order directing the company to cease its unlawful actions. She also requests any
agent found to have committed violations of section 105(c) be ordered to cease the same. Sec.
Br. 57-60.

For its part, Highland admits Millburg and Maynard are its agents, but denies Webb is.’
Highland acknowledges it was aware Pendley filed complaints with MSHA about various

'Prior to March 2007, Pendley worked for 25 years in the mining industry, the last four
years at the Highland No. 9 Mine, where he started as a roof bolter. After six months, he
switched to the maintenance and supply position he has held since. Tr. 61. Pendley’s position is
commonly referred to as “maintenance parts runner.” Tr. 62.

?The Secretary requests $20,000 be allocated to any violation of section 105(c) found in
Docket No. KENT 2006-506-D and $40,000 be allocated to any violation found in Docket No.
KENT 2007-383-D. Sec. Br. 59-60.

3At relevant times Larry Millburg was the superintendent of the mine and Scott Maynard
was the assistant superintendent. During part of those times, David Webb was the operations
manager of the mine. As such, he was the mine’s highest ranking officer and the person in
charge of approving disciplinary actions, although he usually “delegate[ed] out” implementation
of the discipline. Tr. 605. However, after May 2006, Webb became director of Kentucky
operations for Peabody Energy Company. As the director, Webb is in charge of three deep mines
Peabody controls in Kentucky, one of which is the Highland Mine. With the change in jobs has
come a change in duties. Since May 2006, Webb has not been involved directly in disciplinary
actions at the Highland Mine, although he has been made aware of “anything . . . other than
standard normal disciplines.” Tr. 607-608.
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conditions and incidents at the mine. It also agrees Pendley was suspended on December 21,
2005, and on March 21, 2007, and was discharged on March 24, 2007. However, it denies
Pendley was suspended and discharged because he made safety-related complaints or otherwise
exercxsed his section 105(0) rights. Rather, the company asseﬁs it acted for Iegltlmate business

reasoms.

The cases were heard in Evansville, Indiana. For the reasons set forth below, I find the
Secretary has established Highland and David Webb discriminated against Pendley when they
suspended him for three days on December 21, 2005 (Docket No. KENT 2006-506-D), but I also
find that Pendley was properly suspended on March 21, 2007, and that his subsequent discharge
did not violate the Act (Docket No. KENT 2007-383). In addition, I find the Secretary did not
establish Pendley has been discriminated against since his discharge (Docket No. KENT 2007-
383-D).

BACKGROUND

As indicated, the cases arise from a series of complaints filed by Pendley with the
Secretary and by the Secretary with the Commission. The Secretary’s first complaint, Docket
No. KENT 2006-506-D, was filed on September 22, 2006. Subsequently, it was settled, and I
approved the settlement and dismissed the case. However, on April 3, 2007, the Commission
vacated my actions because Pendley was not a party to the settlement. The Commission returned
the case to me. In the meantime, Pendley had been discharged, and the Secretary filed the
application for Pendley’s temporary reinstatement, which was docketed as KENT 2007-265-D.
After a hearing on the merits of the temporary reinstatement proceeding. The Secretary filed the
second discrimination complaint, KENT 2007-383-D. A hearing then was convened on the
merits of Docket No. KENT 2006-506-D and KENT 2006-383-D. The hearing also involved the
temporary reinstatement proceeding, in that the parties agreed the written record of the temporary
reinstatement proceeding would be considered part of the record of the hearing on the Secretary s
discrimination complaints.® Tr. 8-9.

Subsequent to Pendley’s reinstatement and prior to the hearing on the merits of the
complaints, the Secretary supplemented her allegations of discrimination in Docket No. KENT
2007-383-D by filing an amended complaint asserting Highland continued to discriminate
against Pendley by shifting his work assignments, by assigning work he could not complete, by
applying different overtime rules to him, and by failing to reinstate his full benefits. Not
surprisingly, Highland disagreed with the Secretary’s allegations.

“In this decision the transcript of the hearing on the temporary reinstatement application is
designated as “TRH Tr.” and the transcript of the hearing on the discrimination complaints is
designated as “Tr.”
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THE DECISION’S ANALYTICAL FRAMEWORK

The Secretary’s complaints are based on various incidents, most of which involve
Pendley and a fellow miner, Jack Creighton®; and Pendley and mine office personnel. Numerous
witnesses testified about the incidents. Some of the testimony overlapped. A lot of it conflicted.
The chronology of events frequently was not specific and — to my mind at least — Pendley’s and
the Secretary’s allegations were not always clear, making it difficult to get a “handle” on the
case.

This stated, a reasonable way to sort through the conflicting and overlapping record is
chronologically to describe the incidents and the responses of the company and MSHA, to review
the legal principles governing the resolution of discrimination allegations, to summarize the
parties’ arguments, to apply the principles and arguments to the record, and to determine if the
record supports finding the company’s reactions to the incidents violated the Act.

THE INCIDENCES OF ALLEGED DISCRIMATION
AND
THE COMPANY’S AND MSHA’S RESPONSES THERETO

I. THE PARTS DELIVERY INCIDENT

As a maintenance and parts runner at the mine, Pendley was responsible for stocking the
underground maintenance shack with needed parts and supplies. According to Pendley, trouble
with Creighton began in May 2005, when Creighton used “foul language” to tell Pendley
management, not Pendley, was responsible for selecting the materials to be delivered to the
underground supply shack. Tr.66. Pendley believed Creighton was angry because Creighton felt
Pendley was making work for him. /d. Creighton maintained Pendley wanted him to load boxes
of Pendley’s food (cookies, potato chips and popcorn) and to send the boxes into the mine.
Creighton refused. (“[I]fIsend ... [Pendley’s] food in, I'd have to send 200 mens[’] food in.”
Tr. 761.) Creighton testified he asked Pendley, “[D]o you want me to supply coal mines or do
you want me to supply a snack bar?” Tr. 761.

Pendley reported the incident to supervisor Rodney Baker and to other management
officials. Baker said he would talk to Creighton. Tr. 67. As Pendley recalled, the management
officials emphasized it was Pendley’s job to order parts and supplies, and it was Creighton’s job
to deliver and send them. Tr. 66-67. A few days later, Baker told Pendley he had spoken with

SAccording to Steven Tramel, a maintenance worker who worked with both Pendley and
Creighton, Creighton was “a little different.” Tr. 505. Tramel described Creighton as having “a
smart attitude.” Id. He also was given to playing practical jokes on other miners — things like
tying miners’ boots together. Tr. 506. In addition, Bernard Alvey, who went to high school with
Creighton, described him as having a “sharp tongue.” Tr. 525.
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Creighton.

II. THE TRUCK INCIDENT

Pendley maintained shortly after the May 2005 incident Pendley’s truck was damaged in
the mine parking lot. Pendley reported the incident to Highland shift foreman Steve Bockhomn
and to operations’ manager Scott Maynard. Tr. 74, 80. Pendley testified the truck exhibited a
“very large” dent. Tr. 262. The estimated repair cost was $900. Tr. 262. Pendley recalled
Maynard telling him the damage appeared to be the result of vandalism.® Jd. According to
Pendley, after he reported the incident, Webb told him not to take anything into his own hands
and to report further incidents.

Webb testified he first met Pendley when Pendley came into Webb’s office and told him
about the truck. Webb asked Pendley if Pendley had any thoughts about who might have
damaged it. Pendley responded he did, but he did not want to state names because he did not
know for sure. Pendley just wanted Webb to be aware of what happened on mine property. Tr.
609. Webb told Pendley mine employees would “keep a lookout,” and if the damage continued,
the company would consider putting a security camera in the parking lot. Tr. 609-610.

III. THE BLEACH INCIDENT

Pendley testified around the same time someone opened his locker in the bathhouse and
poured bleach on his clothing. Tr. 68. Pendley thought it was Creighton, a charge Creighton
denied. Id., 807; see also Tr. 261-262. Pendley testified he again complained to Baker.
Creighton told fellow miners Pendley was “crying,” and, according to Pendley, Creighton said,
“I’ll give you something to cry about.” Id.

The incident was known to Scott Maynard, the assistant superintendent, who testified
Pendley spoke with him about someone “put[ting] bleach on his clothes.” Tr. 933. Maynard
discussed the incident with Creighton, who told Maynard he had no idea what Maynard was
talking about. Tr. 934; see also Tr. 955. Maynard asserted he “never could
find . . . anyone to confirm the story.” Tr. 934.

- IV. THE DIRT INCIDENT

Subsequently, another incident occurred in the bathhouse. James Allen, the mine safety
manager, testified Pendley told him dirt was swept intentionally in front of his locker. Allen
believed the incident could have been safety-related if the dirt was “enough that . . . [Pendley]

“There was a dispute over the extent of the “damage.” Maynard testified the “damage”
looked like rose bush scratches, and other witnesses supported this view. See Tr. 263, 932-933;
see also Tr. 513-514, 704.
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could have tripped and stumbled.” Tr. 704.

According to Creighton, it was not dirt, but rather muck that was left in front of Pendley’s
locker. Although Creighton usually hosed down the bathhouse floor, he was sure he did not
leave the muck, because on the day of the incident someone else hosed the floor. Tr. 766.

V. THE HOSE INCIDENT

Another incident followed. Steve Storm, a belt splicer, was in the bathhouse with
Pendley when Creighton was hosing down the floor. According to Storm, Creighton was moving
toward Pendley when Pendley walked between Creighton and a row of lockers and “got his feet
and probably pants legs sprayed a little bit.” Tr. 743. (In Creighton’s version, Pendley had “a
little [water] splashed on his boots.” Tr. 762.) Creighton maintained Pendley walked toward
him even though he could have gone another way.” Tr. 765.

VI. THE “GUN” INCIDENT

The “gun” incident came next. Creighton testified he knew Pendley had gone to
Creighton’s supervisor and complained. “So” said Creighton, one day in the bathhouse “after I
heard [about] him complaining, I walked halfway back [to Pendley’s locker] . . . thr[ew] a piece
of paper towel on the floor and told him there is something to cry about . . . [and] that’s when he
reached up in his locker in his hard hat and pulled out what I perceived to be a weapon.” Tr. 767.
Creighton continued, “I told him . . . * * . * 1[will] shove it down . . . [your]
throat or make . . . [you] eat it, something on that order.” Tr. 769. Creighton maintained Pendley
“started mouthing” at him, but Creighton walked away. /d.

Creighton did not complain to Webb about the incident until two or three weeks after it
happened. Tr. 818. When he ultimately spoke with Webb about it, Webb remembered him
saying Pendley either threatened he had a gun or acted as though he had a gun in his locker. Tr.
612, 616.

VII. THE CAP LAMP INCIDENTS

Throughout the summer of 2005, Pendley testified he experienced more incidents of what

"Pendley was not the only one who sometimes got wet when Creighton hosed the floor.
Storm also was sprayed on occasion. He testified Creighton did not stop for anyone. Tr. 746.
As Creighton saw it, if others got wet, it was because he had “a quitting time and . . . [he]
want[ed] to get out.” Tr. 809. Creighton denied the way he hosed down the floor lead to
altercations with others, although he admitted when miners got wet, they “bark[ed] a little bit.”
Id.
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he believed might be Creighton inspired harassment. Pendley had trouble with his cap lamp. At
times he felt “bad” bulbs purposely were put in his lamp. Tr 72. He testified it was “very
uncommon’ to have as much trouble with a lamp. Tr. 230. At one point, he stored his lamp and
locked it in place. Later that night or during the following day, someone cut the lock and took

the lamp. Tr. 231.

VIII. THE NONSPECIFIC HOIST INCIDENTS

At the mine, men and supplies were lowered underground via the hoist. The miners rode
in and out on man load cars, which usually were coupled in a series. One of the cars (the brake
car) contained the brakes for the man load cars. One group of controls for the hoist was located
on a control panel which was in a shed (the “slope shack™) on the surface. The slope shack was
some distance from the portal. Tr. 70-71. Another group was located in the hoist house, which

was
uphill from the slope shackand further from the portal.

Among the controls at the slope shack and the hoist house was an “E-stop” button (an
emergency stop button), which, if pushed, brought the man load cars to an abrupt halt. Tr. 70.
There were other E-stop buttons in the front compartment of some man load cars and
underground at the bottom of the slope. See Tr. 938. '

Pendley maintained when Creighton was at the controls of the hoist and Pendley was
waiting to board the man load to ride into the mine, Creighton sometimes would send in the cars
without Pendley. Or, sometimes Creighton would stop the man load, and Pendley would have to
get out and restart it. Tr. 70. Pendley did not identify the specific dates and/or times when the
incidents happened; rather, he referred them as a “continuous thing.” Tr. 81. Maynard
confirmed Pendley spoke with him about “numerous incidents [of] the slope car being stopped
and started.” Tr. 933.

IX. THE MOTORIZED EQUIPMENT INCIDENTS

Pendley further asserted there were occasions when Creighton traveled close to him on a
motorized cart (a “golf cart”). Pendley testified Creighton told him to watch out or he would be
run over. Tr. 74; see also 78-79. Pendley stated he was “on guard pretty well continuously”
when around Creighton. /d.; see also Tr. 78. Pendley added, once when Creighton “ran right
past me real close at a pretty good speed,” another miner, Lap Lewis, saw the incident and said
he did not understand why management failed to do something about Creighton’s “close calls.”
Tr. 78-79.

Maynard testified Pendley spoke with him about Creighton trying to run him over. Tr.

933. According to Maynard, he checked the complaints, but “never could find any witnesses to
anything or anyone to confirm the stor[ies].” Tr. 934
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X. THE FO IFT INCIDENT

Pendley also asserted there was a specific incident when Creighton threatened to run him
over with a fork lift. The incident occurred when Creighton was operating a fork lift on the
surface. There was a pallet of materials on the fork lift which had to be loaded onto one of the
man load cars. Pendley stated Creighton pulled the fork lift up to the man load, and Lap Lewis
stood in front of the fork lift and loaded the materials directly off the fork lift onto the man load
car. Then, according to Creighton, Pendley, who was waiting to board the man load car to go
underground, noticed Lewis loading the materials on one of the cars. Rather than wait at the man
load area to board the man car, Pendley decided to “just . . . walk up [to where the car was being
loaded] and sit down on . . . [the car] until they released [it] to go in the [mine].” Tr. 1064-65.

In Pendley’s version of the incident, he “just walked up there and stopped at the edge . . . .
[where Lewis] was . . . unloading [supplies from the fork lift]. When [Lewis] got done unloading
. . . [Lewis] walked back up towards [Creighton],” and Pendley then walked behind Lewis. Tr.
1067-68. Pendley was adamant he only walked where Lewis walked. Tr. 290, 1087. Although
he agreed he could have walked around the fork lift and entered the car from the other side, he
believed it would have involved stepping over the hoist rope, something he maintained was a
safety hazard. Tr. 1086-87. In any event, he “felt like either way they would have accuse[d him]
. . . of going the wrong way.” Tr.1090. As Pendley remembered, when he “walked through
where . . . Lewis had been standing,” Creighton threatened to run him over. Tr. 209.

Creighton remembered the incident differently. Creighton testified he pulled up to within
a foot or two of the car and “all of a sudden here appears Pendley . . . where he ha[d] no business
being.” (Tr. 777), between the car and fork lift. Creighton maintained he said to Pendley, “[H]ey,
get the hell out of the way before you get run over.” Id. Pendley backed out and then again
“placed himself between the forklift and . . . [another] car.” Id. Creighton testified Pendley
called him “yellow” and then “called [him] out.” Tr. 777-778. Creighton stated he, “just grinned
and flipped . . . [Pendley] off . . . [and] then . . . left.” Tr. 778.

Creighton was certain Pendley walked between the fork lift and the car. In Creighton’s
view, by placing himself between the fork lift and the car, Pendley risked serious injury in the
event the fork lift’s brakes failed or its throttle stuck. Tr. 822; see also Tr. 208.

For his part, Pendley was sure Creighton said a lot more than he testified to. Pendley
recalled Creighton’s “open[ing] the door [of the fork lift] and . . . yelling and cussing.” Tr. 1068.
Pendley avoided making eye contact with Creighton. Id. He was “absolutely” concerned for his
safety, because “whenever someone tells you . . . that would be a good way to get run over or I’'m
going to run over you, with all that had went on concerning the statements that he made against
me in the past, it’s . . . a continuous concern.” Tr. 1069.

Maynard leamed of the forklift incident and discussed it with Creighton, who told
Maynard he had no idea what Maynard was talking about. Tr. 934; see also Tr. 955. Webb, then
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the operations manager, also leamed of the incident, although he could not recall who told him.
Tr. 664. James Allen, the mine safety manager, also remembered hearing about it and speaking
with Creighton and another miner, perhaps Lewis. Tr. 704, 721-722. Allen determined Pendley
had passed between the forklift and the man load car. He also determined Pendley did not have
to walk where he did. He could have sat in another seat in the man load and avoided passing
between the forklift and the man car. Tr. 704-705. Allen remembered Creighton stating he never
came “dangerously close” to Pendley. Tr. 723.

XI. HIGHLAND’S INITIAL PONS

As a result of Pendley’s complaints (primarily about Creighton), and Creighton’s
complaints about the “gun incident,” management officials held a meeting at which both men
were present.® Pendley remembered the meeting as occurring around the late summer or early
fall of 2005, as did Webb. Tr. 78, 613. Maynard was present, as was Jesse O’Rourke, who was
the mine superintendent before Larry Millburg took the position. The union was represented by
Ron Shaffner, the president of the union local; and “Shug” Dyer, the union safety committee
chairman. Tr. 76.

According to Creighton, he and Pendley were talked to separately and then were brought
together. Webb testified both men were asked what was going on between them and what their
problems were. The “gun incident” and others were discussed, including Pendley’s assertion
Creighton was trying to run him over.” Tr. 615, 770, 772-773.

Management officials told Pendley they would look into his complaints. They also
asked Pendley if they could check his locker for a gun.'® Tr. 76, 1206. At the close of the
meeting, Webb told Pendley and Creighton he was giving each of them a written warning. Tr.
177; 199,

Webb testified, after Pendley and Creighton left, management and union officials agreed
the warning should be strong and it should put Pendley and Creighton on notice that future
incidents would not be tolerated and future altercations were not acceptable. Tr. 617. Asa

*It was not only mine management officials who knew of the conflicts involving Pendley
and Creighton, mine mechanic Clarence Powell testified “everyone” at the mine knew about
them. Tr. 491.

?According to Pendley, at some point during the discussion of the gun incident, Creighton
again said he was going to “shove a gun down . . . [Pendley’s] throat.” Tr. 77; 205. Pendley said
to Webb, “[N]ow, do you see what I'm dealing with.” Id.

""Pendley’s locker was checked, as was Creighton’s, and no guns were found. Tr. 77, 207,
612..
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result, the warning letters were issued. The letters, which were dated October 7, 2005, were
identical. They stated “verbal abuse, disregard for safety rules and threatened violent behavior to
a co-miner” would not be tolerated. Tr. 621; Resp. Exhs. 9 and 10. The letters also stated they
were a “last and final written warning” and “[a]ny further abuse, altercations or violations of
Company Safety and Work Rules may lead to . . . suspension with intent to discharge.” Resp.
Exhs. 9 and 10.

Pendley testified, after leaving the meeting, he went to Jesse O’Rourke’s and Dave
Webb’s offices, shook hands with each and told them “I don’t feel like I deserve this . . .
warning but if that’s what it takes to solve this problem I'll accept it.”” Tr. 201. Webb believed
Pendley “just wanted to kind of reaffirm . . . that things had . . . gotten out of proportion and he
just wanted everything to settle down.” Tr. 618. Webb stated he told Pendley, “that’s all we
want, too.” Tr. 618.

Creighton took a different and more pragmatic course. On October 10, Creighton met
with Webb and requested his letter have a “sunset date.” Tr. 623-624. Webb agreed if Creighton
did not engage in any of the conduct mentioned in the letter for six months, the letter would be
removed from Creighton’s personnel file. /d., Tr. 785; see also Tr. 625. Pendley made no such
request of Webb, or of anyone else.

XII. THE MAN LOAD INCIDENT OF NOVEMBER 29

After the October meeting and letters, more than a month came and went without
another incident, but the lull was broken on November 29, 2005. On that date, a man load car
was sitting on a side track waiting to have a supply car attached before being sent into the mine.
Once the cars were coupled, they were brought to the man load area, the point where miners
usually got on. Tr. 83-84. Pendley, who was waiting to go underground, proceeded to the area.
The cars arrived and Pendley climbed aboard. To send the cars into the mine, someone had to
pull a cord adjacent to the cars. Pendley was the only miner aboard. He pulled the cord, the
hoist started, and the man load cars moved down the slope into the mine. Pendley was sitting in
the front seat of the middle car. Tr.1072.

Creighton was working in the yard. He had dropped a load of supplies at the slope shack.
Creighton saw Pendley get onboard and go underground. Tr. 786. Asked what he did after
Pendley went underground, Creighton responded, “I might have went in and ate. I might have
went to the supply house. . . . I probably got on a forklift.” Tr. 787. Asked if he went to the
hoist house where a hoist control panel was located, Creighton said “No.” Id. Asked if he went
to the slope shack, the site of another control panel, Creighton replied, “Not that I recall.” 7d.

The particular car on which Pendley was riding did not have a radio to communicate
with the surface. Tr. 1072. Therefore, when the cars came to a lurching stop a third to a half of
the way down the slope, Pendley could not call for help. Tr. 210. As the cars halted, Pendley
was thrown forward. He leaned to his right in order not to fall out of the car. He testified he felt
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his back muscles and neck muscles “pull.” Tr. 86. Then, he “gathered [himself] together” and
waited. Id. He stated, “I didn’t know when . . . [the cars] would start again or if . . . [the hoist]
was broke[n] or what happened . . . so . . . I just stayed in the car.” Tr. 86-87. He estimated five
or ten minutes passed as he “held on in case something else . . . happen[ed].” Tr.1075. Pendley
did not leave the car. Tr. 87, 98, 211. Then, the cars resumed their descent, and at the bottom
they came to a slow and normal stop. Tr. 87, 218, 1074.

Pendley asked Brian Phillips, who was working at the bottom, if he stopped the cars.
Phillips said, “no.” Tr. 87, 318, 1074; see also Tr. 310. Phillips told Pendley no one at the
bottom had stopped them. Id., Tr. 287-288.

Whether or not the cars stopped as Pendley claimed was a subject of much conjecture.
Pendley suspected Creighton caused the cars to stop by pushing an E-stop button, but Creighton
denied it. In fact, Creighton did not believe the cars stopped suddenly. He thought the brakes on
the brake car would have set if the cars stopped and, according to Pendley, they had not set. Tr.
788; see also Tr. 793.

Scott Maynard was more specific in expressing his doubts. While he conceded
“[sJomeone could [have] stop[ed] the brake car from the hoist house and restart[ed] it without
setting the brakes on the . . . [brake]car” (Tr. 964), he maintained there was a “roll back
mechanism” on the man load cars and if the man load stoped abruptly, the hoist cable would
stretch and then contract causing the cars to “spring back.” Tr. 975. He maintained, “[a]ny
change in direction when the car[s are] in motion will automatically set your emergency brakes.
It’s called a roll back safety device.” Tr. 975-976. Once the brakes set, a person had to get out of
the man load and release the brakes on the brake car. Like Creighton, Maynard noted Pendley
stated he did not leave the car. Tr. 976.

Michael Moore, the MSHA inspector who conducted quarterly inspections of the hoist
and man load mechanisms, questioned Maynard’s opinion that a roll back would set the brakes
on the brake car. He testified “the ability of a roll back to set the brakes on the brake car was
taken out [of the system] in the early 1980s.” Tr. 1045. If Pendley was traveling down the slope
and someone pushed an E-stop button in the hoist house or at the slope shed, the cars would halt
suddenly, but the brakes on the brake car would not necessarily be affected. Tr. 323-324; see
also Tr. 336, 1042. Thus, Moore believed Pendley might well have been able to remain in the
car afer the man load came to an abrupt stop.

Moore also explained why Pendley was thrown forward. In Moore’s opinion, when the
cars came to a sudden stop, “it would give you a jolt . . . and your body would try to move.” Tr.
324-325. Moreover, if, as was the case, the man load contained a car carrying supplies, the
added weight on the supplies would make the “jolt” even stronger. Tr. 325-326. Moore
believed a stop such as that described by Pendley easily could injure a miner. Tr. 324.

After Phillips assured Pendley no one on the bottom pushed the E-stop, Pendley went to
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work. Tr. 91. However, his back bothered him. Greg Moody was Pendley’s supervisor that day.
Pendley told Moody what happened, and he described the problem with his back. Moody said
Pendley “ought to have it checked.” Id. Pendley then noticed his left arm was “tingling.” Id.
Moody asked Pendley to help him complete an accident report, and Moody took Pendley to the
surface, to the commons area room adjacent to the mine offices. Pendley again told Moody
about the man load stopping abruptly, about being thrown forward and to the right, and about the
subsequent pain in his back and the tingling in his arm. After Moody transcribed what Pendley
said, he asked Pendley to read and sign the report if he agreed with it, which Pendley did."" Tr.
91-92.

Other miners were in the area when Pendley and Moody were working on the report,
including Creighton and Randy Wolfe. Wolfe worked in Highland’s safety department. Tr. 92-
93. According to Pendley, Creighton said of Pendley, “[A]in’t nothing wrong with him. He ain’t
hurt or nothing.”"* Tr. 93. At that point, Wolfe suggested Pendley move to the safety
department, which Pendley did. Others came to the safety department and inquired how Pendley
felt. Wolfe, too, asked Pendley how he felt. Tr. 93-94. Pendley maintained he told Wolfe he
“pulled” his back when he was thrown forward and to the right, but he first felt back pain when
he reached over to retrieve items from the car floor once the car reached the bottom of the
slope.” Tr. 216.

A short while later Pendley was taken by ambulance to a hospital, where x-rays were
taken and pain medication was administered. At the hospital, Pendley was told he should see a
doctor at a specific clinic in Henderson, Kentucky. Tr. 95. Pendley did as directed. The doctor
told him to take a few days off work and then go back. He also instructed Pendley to come back
to the clinic if he had more back trouble. Tr. 98-99.

As a result of this advice, Pendley stayed off work for several days. Tr. 99. When he
returned he asked Lap Lewis if Lewis was in the man load control area on November 29. Lewis,
said he was not, but that Creighton was in the area. Lewis thought Creighton sent Pendley
underground. Pendley responded, “no . . . I sent myself underground.” Tr. 100. Pendley knew
of no reason why Creighton was in the control area.

""Pendley testified, when he later asked for a copy of the report, the mine safety manager,
Jim Allen, told him the report was “company material” and Pendley could not have a copy. Tr.
96, 224. In addition, Pendley maintained Allen said more than once what Pendley said had
happened could not be accurate. /d. Pendley stated Allen told him the hoist was checked out by
“the hoist people,” who concluded the accident “hadn’t happened.” Tr. 218, 222. According to
Pendley, Allen added cryptically, “[W]e’ve all got good jobs here.” Tr. 222, 224.

"?Creighton did not recall saying anything. Tr. 824.
3He denied he told Wolfe the car “didn’t rapidly stop.” Tr. 216.
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Webb heard about the incident the next morning. As he recalled, “one of the theories . . .
being kicked around” was someone hit the E-stop button causing the incident. Tr. 628. Webb
and the company decided to have the hoist inspected by contract electricians to ascertain if the
hoist and its safety features had worked properly. Tr. 629, 669. The electricians tried, but were
unable to find out whether an E-stop had been pushed, causing the man load cars to stop. Tr.
629. However, they found all of the hoist system’s safety and other features were functioning as
they should. Tr. 966. The electricians reported to mine safety manager Allen the host had not
malfunctioned and, in fact, could not have malfunctioned as Pendley claimed. Tr. 692.

After the electricians reported their findings, Webb learned there was an allegation
Creighton had pushed an E-stop button. Tr. 628; see also Tr. 669-670. He stated if he had been
sure Creighton had caused the hoist to stop he would have considered Creighton’s action to be a
“bad safety offense” and he would “probably [have] taken very strong disciplinary action.” Id.
Webb could not recall whether or not he spoke with Creighton about it. Tr. 669-670. However,
based on the electricians’ report, he doubted an E-stop button had been pushed. He took no

action against Creighton. -

XIII. PENDLEY’S DECEMBER 2005 COMPLAINT TO MSHA

Following the incident, Pendley filed a complaint with MSHA. Kirby Smith, an MSHA
senior special investigator, was assigned to investigate the complaint. Smith testified, when
Pendley came to MSHA on December 15, he spoke with Smith and others about “a whole list of
things.”" Tr. 45. According to Smith, Pendley expressed concern about “the operation of
the. .. hoist and . . . an accident that occurred to him on . . . [November 29].” Tr. 27. He also
complained of “harassment . . . at the [mine] that he had been reporting to management with no
effect.” Id. Pendley asked for a copy of Highland’s report of the November 29 incident, but
MSHA officials had not received a report.”® Tr. 47.

MSHA then sent Inspector Michael Moore to inspect the hoist. Tr. 326. Like the
electricians hired by Highland, Moore found nothing wrong with it. He also found nothing
wrong with the brake car. Id. Unlike the electricians, Moore concluded “the incident could have
occurred just as . . . Pendley described.” Tr. 32.

Smith, who accompanied the inspector, believed it was “common knowledge” that

'“Five months prior to that, Pendley started keeping detailed notes ébout what happened
at the mine. Tr.196. He did so because of problems he was having with Creighton. Tr.198.

PWebb stated the company had not filed a report because Highland officials were not
sure the hoist stopped suddenly and an accident “actually occurred.” Tr. 629. Allen maintained
the company was not neglecting its reporting duties. Rather, it was in the process of
investigating the incident in order to complete the report if one was required. Tr. 684.
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Pendley had gone to MSHA and, thus, had initiated Moore’s inspection.'® Tr. 48, see also Tr.
28, 47. However, when Pendley was asked by a miner if he had spoken with MSHA about the
hoist, Pendley said he had not. He was afraid if he said he talked to MSHA, the information
would be conveyed promptly to mine management. Tr. 102-103.

During the inspection, Moore asked about the November 29 incident and whether or not
Highland filed an accident report. Allen produced an intra-company memo which stated the
company had not yet determined if the incident was an accident. Tr. 684. Nonetheless, on
December 20, MSHA cited Highland for a Part 50 violation. The citation alleged Highland
failed to report the November 29 incident within 10 days of its occurrence."” Tr. 28; Gov’t
Exh.1. MSHA was concerned Highland was not reporting all accidents as required. So, the
agency conducted an audit of the company’s compliance with the Part 50 requirements and
issued four more citations, each charging instances where accidents were not reported.

XIV. THE SIGN-IN IDENT
AND

THE SECRETARY’S FIRST DISCRIMINATON COMPLAINT

No sooner had Pendley complained to MSHA than another incident occurred, one which
lead directly to Pendley’s first suspension from work. Pendley testified in the latter part of 2005,
he regularly worked 12-hour days, his usual eight-hour shift, plus four hours of overtime (two
hours before his shift and two hours at its end). Tr. 108-109. On December 21, his shift started
at 3:00 p.m, but Pendley got to the mine at approximately 12:30 p.m. because he intended to go
to work at 1:00 p.m. The sign-in book was kept in the commons area room. Pendley signed in
between 12:50 p.m. and 12:55 p.m., went to the bathhouse, got some materials and headed for
the man load boarding area. He intended to go underground. Tr. 108, 111-112. When he signed
in, Pendley indicated the time was 1:00 p.m."

On the way to the man load area, Pendley saw Lap Lewis, who told Pendley the cars were
underground and it would be “a few minutes” before they retummed. Tr. 113-114. It was cold,
and Pendley did not want to wait outside. He and Lewis walked into the commons area room to

'*Pendley testified a fellow miner overheard Shug Dyer and Ron Shaffner saying he had
“gone to the federal about the hoist situation.” Tr. 101.

'"Mandatory reporting regulations at 30 C.F.R. Part 50 require an 6perator to report
certain accidents within a prescribed period.

"*The chairman of the union safety committee, Shug Dyer, explained under the
company/union contract, a miner’s pay began once he or she signed in. Tr. 446. According to
Pendley, almost everyone rounded his or her sign-in time to the nearest hour.
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wait.'” Tr.114. Miner Joe Adamson came into the room and signed in. According to Adamson,
it was around 1:00 p.m. Pendley had signed in immediately before Adamson. Tr. 368.

Prior to signing in, Adamson saw Webb walking up and down a hallway outside the
room. He testified Webb “looked weird.” Tr. 369. Pendley testified Adamson asked if he,
Pendley, was getting ready to go underground. When Pendley stated he was, Adamson said he
wanted to go underground with Pendley. Adamson left the commons area room, went to the
supply area, and then returned. /d. Pendley was sitting in a chair against the wall, and Lewis and
Adamson were in front of him, about six to eight feet away. Tr. 116. According to Adamson, if
the weather was cold, miners usually waited inside the commons area room, where they could see
the man load cars through a window.”® Tr. 377. However, Pendley was sitting in such a way he
could not see through the window. Tr. 243.

Pendley testified, Webb walked into the room and asked Pendley if he was paying
Pendley “to sit there.”' Tr. 245; see also Tr. 1062. Adamson stated he and Lewis did not speak
to Webb, but Pendley testified he told Webb he was waiting for the man load so he could go
underground. Id., 244, 245, 374, 1062. According to Pendley, Webb responded, “Not on my
time[,] you’re not.” Tr. 117. Then, Webb turned and walked away. Id.

Pendley, Lewis and Adamson left the commons area room and walked outside to the man
load area. Pendley estimated the cars came up at about 1:30 p.m. Pendley and Adamson
boarded, and they road underground. Tr. 117-118.

Webb had a different version of events. He testified between 1:15 p.m. and 1:30 p.m., he
waked through the commons area room and saw Pendley sitting on a chair against the wall.
Pendley was four or five feet away from Webb, and Webb did not recall anyone else in the
room.”? Tr. 631-632, 639; See Resp. Exh.11. Webb intended to go to the mine manager’s office

Pendley described the commons area room as “wide open.” He estimated it measured
20 feet by 30 feet. Tr. 115-116.

Shug Dyer termed it “standard practice” for miners to sign in and wait in the room. Tr.
446.

' Adamson’s description of what Webb said was somewhat different. He testified Webb
told Pendley “he didn’t pay . . . him to sit and drink coffee and all like that.” Tr. 370. Adamson
claimed he was “stunned” by Webb’s remarks because Pendley was doing a normal thing by
waiting in the commons area room. 7d.

2 As previously noted, the sign-in incident ultimately lead to Pendley’s suspension by -
Webb. After Pendley was suspended, Webb was reminded by Ron Shaffner that other miners
were in the room with Pendley. Webb told Shaffner he did not see the others, but if Shaffner
would give him their names, he would suspend them too. Tr. 645. Not surprisingly, neither
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to check maps, but when he saw Pendley, Webb decided to look at the sign-in book because he
“wanted to see what Pendley was doing sitting there.” Tr. 636. Webb - maintained, it was “kind
of odd to see a guy sitting there at that time of day.” Id.

Webb testified he asked Pendley why he was sitting in the room. He said to Pendley, “I
don’t think you should be sitting here on my time. I think you ought to be heading towards the
hoist, toward the underground.” Tr. 637. Webb maintained Pendley did not respond.”® Rather,
Pendley got up and walked to the sign-in book and leaned over it. Webb assumed Pendley was
changing his time. Tr .638. At that point, Webb turned and left the room to go to his office. /d.

- Webb stayed in his office for about an hour. Then, he walked back to the commons area
room where he checked the sign-in book to determine if Pendley had in fact changed his time.
The book still showed Pendley signed in at 1:00 p.m. In Webb’s opinion, by not changing his
time, Pendley was being insubordinate. Tr. 639. He had falsified a company record. Webb
called underground, and told a management official he wanted to see Pendley in his office.* Tr.
640.

After working up to two hours, Pendley was notified to return to the surface, where he
was directed to report to Webb’s office. At the office, Pendley found Webb; Shug Dyer, the
safety committee chairman; Ron Shaffner, the union local president; and Scott Maynard, the
assistant superintendent.

As Dyer remembered the meeting, Webb spoke with Pendley about why Pendley had not
caught the man load cars to go underground. Then, he asked Pendley for his side of the story.
Pendley looked at Dyer and Shaffner and told Webb he had “nothing further to say until . . . [he
got] better representation.” Tr. 444.

As Pendley recalled the meeting, Webb also said Pendley would be suspended for three

Shafiner, nor anyone else, gave the names. Tr. 647. Webb admitted the room was “an open area
. . . [with] no obstructions.” Tr. 651. He did not know why he saw only Pendley. Tr. 650-652.

#0On cross-examination Webb agreed Pendley might have said he was waiting for the
man load cars. In any event, Webb was adamant he “told [Pendley] he need[ed] to be out . . . [at
the man load area] ... not inside the room.” Tr. 655; see also Tr. 656.

»*Webb agreed, as a general rule, if a miner signed in at 1:00 p.m. and waited outside for
the hoist to come up, the miner would be paid for the time he waited. Tr. 653. Webb stated he
“had an objection with . . . Pendley [on December 21] . . . because after he signed the book, he
should have been out at the hoist. There’s a shelter there to wait for the hoist . . . that’s where he
should have been waiting . . . not inside the building . . . . especially after 20 minutes.” Tr. 654-
655.

30 FMSHRC 474



days for falsifying a company record (i.e., the sign-in book). Tr. 247. Webb then handed
Pendley a suspension letter.”® Id. Pendley testified far from remaining silent, he told Webb he
denied the charges and that he did not falsify the sign-in book. Tr.119, 244. Dyer told Pendley
he should tell Webb more. Tr. 120, 456. So, according to Pendley, he stated again he did not
falsify anything and he felt he needed representation. Tr.120. Shaffner told Pendley he and Dyer
were all the representation Pendley had, and Pendley responded, “I feel . . . I need better because
I’ve denied what I’ve been accused of.” Tr. 122.

Webb’s version of the meeting was not too different from Pendley’s. Webb remembered

telling the group why he felt Pendley was insubordinate, and asking Pendley if he had a
“different version.” Tr. 641. Pendley responded, “I’m not going to talk to you or say anything
until I get better representation.” Tr. 641, see also Tr. 642. Webb explained to Pendley, under
the union contract, the union representatives had to be there and had to represent him. Tr. 642-
643. Webb then read to Pendley Webb’s version of the events of the day and explained he was
suspending Pendley because of insubordination. He added, he asked Pendley, “Am I wrong in
my decision? Tell me where I’'m off.” Tr. 643. Pendley did not reply.

Webb then issued Pendley the suspension letter he had prepared before the meeting. Tr.
643-644; Resp. Exh. 13. Even though the letter was written before the meeting, Webb
maintained Pendley “absolutely had a last chance . . . . [I]f he had any objections to . . . [the
letter] he needed to respond . . . we could have either modified . . . [the] letter or thrown it away.”
Tr. 657. However, Pendley’s only response was he wanted to know the dates when the
suspension would take effect. Tr. 644.

After the meeting concluded, the union officials and Pendley left Webb’s office. Dyer
urged Pendley to return to return and speak with Webb about the suspension, but Pendley would
not.”® Tr. 247-248. Rather than explain why he had not, as Webb thought, falsified his time,
Pendley went home. He then saw a doctor, who suggested he take a full week off. Pendley
returned to work during the first week in January. Tr. 124.

B As far as Pendley knew, no one had ever been suspended for waiting for the man load
cars in the commons area room. Tr. 195. Pendley maintained the “real” reason he was
suspended was because Webb thought he complained to MSHA about Highland’s failure to
report the November 29 incident. In fact, Pendley claimed a miner named Troy Cowan told him
he heard Webb say he knew Pendley was the one who complained to MSHA about Highland’s
failure to file an accident report and that MSHA came to the mine and cited the company because
of Pendley. Tr. 237-239; 283. However, Cowan, the second shift production supervisor, denied
he told Pendley any such thing or said the company was going to “get” Pendley because he
complained. Tr. 848. '

*Dyer testified that Shaffner also urged Pendley to go back and speak with Webb
(“[L]et’s go back in there and . . . get it straightened out right now.” Tr. 456).
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Once back, Pendley maintained he was given different and increased duties. Tr.126. In
fact, he testified, by the end of 2006, he had been assigned almost entirely different duties than
those he held prior to being suspended. Tr. 136. For instance, he was asked to hand load a pallet
and move it, rather than to use a fork lift. Tr. 131-132. Although he admitted moving the pallet
did not create a safety issue, he felt there were “a lot of things that could have been shared with
other employees that were being put on me.” Tr. 132.

Pendley again went to MSHA and complained he was suspended because he requested a
copy of the company’s accident report. Pendley also said he intended to have the union file a
grievance for him. According to Pendley, Shaffner told Pendley he would file it, but never did.
Tr. 248-239. Rather, Pendley quoted Shaffner as stating Webb threatened to suspend the other
miners who were in the commons area room with Pendley if Shaffner filed a grievance. Tr. 250.

- On September 25, 2006, the Secretary, after having investigated Pendley’s allegations,
filed her first discrimination complaint on Pendley’s behalf (Docket No. KENT 2006-506). The
Secretary asserted Pendley was suspended “for making safety complaints.” Complt. 2.

XV. THE OFFICE EMPLOYEES INCIDENT

While Docket No. KENT 2006-506-D was pending before the Commission, two
incidents occurred that lead to the company’s subsequent decision to suspend and discharge
Pendley. One of the incidents was triggered by yet another problem with overtime.

On or just before March 19, 2007, Pendley learned Fay Hubbert, who was in charge of
payroll at the mine, questioned overtime pay Pendley believed he was owed. Pendley was upset.
He went to the office of Sheila Gaines, Hubbert’s supervisor. Pendley and Gaines discussed the
situation. Gaines described Pendley as agitated and “very upset” because of what he perceived to
be Faye Hubbert’s unauthorized questioning of his pay.”’ TRH Tr. 232. As it turned out,
Hubbert was doing her job. Gaines, Hubbert’s supervisor, explained, among Hubbert’s duties
was a requirement to review all claims for overtime and make sure they were accurate. TRH Tr.
232-233, 246. According to Gaines, Pendley argued Hubbert had no such right. TRH Tr. 234.
He told Gaines, Hubbert was doing things that were not “right,” that Gaines would be held
accountable. Id.; see also TRH Tr. 235. Gaines remembered Pendley saying, “You’re going to
take the fall.” TRH Tr. 235. What Pendley said and the way he said it made Gaines feel “very
nervous.” TRH Tr. 235. An employee who worked down the hall told Gaines she was ready to
bring in another miner because Pendley was “getting so loud” the employee thought Gaines
“might need some help.” TRH Tr. 236. Pendley left, but Gaines “felt like [the dlscussmn]
wasn’t over.” TRH 235. Gaines was right.

Two days later Pendley returned to continue the discussion. Gaines heard “loud voices,

“Pendley was, in fact, subsequently paid for the subject overtime. Tr. 235.
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in the payroll office.” TRH Tr. 239. She heard Hubbert tell Pendley he needed to speak with
Millburg. Millburg now was handling all questions regarding overtime pay.*® Tr. 239. She
described the conversation as “heated.” Id. It was just before 1:00 p.m., and Pendley had not yet
signed in. Tr. 144. Pendley then appeared at the door of Gaines’s office. He wanted to speak
with her, but Gaines explained she was busy. TRH Tr. 239-240. Pendley entered the office
anyway. He was carrying a copy of a mine sign-in sheet and his pay stub. Pendley told Gaines
he was not being paid properly. Gaines told him if he would leave the sheet and stub she would
look into the matter, but Pendley kept insisting his pay was inaccurate. He finally left when
Gaines received a telephone call. TRH Tr. 240. '

Pendley then looked for Millburg. Millburg was unavailable, and Pendley headed for the
bathhouse to get ready to go to work. Pendley got dressed, donned his hard hat and light, and
traveled toward the man load area. The man load cars were moving toward the area, and Pendley
waited for them. However, instead of stopping for Pendley, the cars continued past him into the
mine. Tr. 150-151. Lewis explained the cars did not stop because “the federal people have been
called to go . . . in the [mine]” for a section 103(g) inspection.”? Tr. 152.

Pendley noticed an MSHA inspector, as well as union and company personnel, sitting in
one of the cars.’® Tr. 152. Pendley maintained Lewis told him he would have to wait for the next

Millburg testified, after he began working at the mine in March 2006, he limited miners
to one hour of overtime at the beginning of the shift and one hour at the end of the shift. He did
so because miners were coming and going at all hours and the company needed to keep better
track of the hours worked. Millburg described the situation at the mine as one in which overtime
was “being abused,” and “everybody was doing whatever they wanted.” Tr. 1025.

PUnder section 103(g) of the Act, a miner who believes a particular condition at a mine
violates the Act or regulations may request an inspection, and the inspector is required to keep
confidential the miner’s name. 30 U.S.C. § 813(g).

*The MSHA inspector was Anthony Fazzolare. Tr. 344. He testified the section 103(g)
complaint that triggered the inspection concerned allegedly hazardous accumulations of
combustible materials along a belt line. Tr. 344. Fazzolare leamed of the complaint after he
completed a regular inspection of the mine. He notified mine safety supervisor Randy Duncan
and union safety committee chairman Shug Dyer, and he went to the man load area with Duncan
and Dyer. Tr. 2 347. It was around 1:00 p.m. Tr. 355; see also Tr. 458. Dyer did not recall
anyone being around when Fazzolare told him about the complaint. Tr. 459. Nor did Fazzolare
recall seeing Pendley near the man load area, although Dyer did. Tr. 459. Dyer thought Pendley
could have gotten on their man car if he had wanted to. Certainly, no one told Pendley not to
board the car. Tr. 460-461. Lap Lewis lowered the inspection party underground, and the three
men traveled to the subject belt line, where Fazzolare found what he believed were prohibited
accumulations of combustible coal and coal dust. He orally issued a citation to the company for
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man load. Tr.1050. Rather than wait, Pendley walked to the office area to again look for
Millburg. Tr. 152; 1053. (Pendley knew it would be 15 to 20 minutes before the man load
returned and he could board a car. Id.)

In the meantime, Gaines had called Hubbert and asked her to come to Gaines’s office.
TRH Tr. 140. Hubbert arrived, and a short time later so did mine office employee Roger Wise.
TRH Tr. 240-241. Suddenly, Pendley reappeared, and began discussing the company’s rules for
overtime pay and how they should be applied. TRH Tr. 241, 264. Gaines described Pendley as
“agitated” and “very loud.” Tr. 241. Hubbert agreed he was “loud.” TRH Tr. 264. Wise
testified Pendley “kept getting louder and louder and louder.” TRH Tr. 278. Hubbert stated she,
Gaines and Wise “kept trying to explain [the overtime rules] to [Pendley] ... and he. ..
questioned it. And of course, he was told we didn’t make the rules, that Larry Millburg [did] —
[and] he needed to go to see Larry Millburg.” TRH Tr. 264-265. But, according to Gaines,
Pendley insisted over and over the rules were “illegal.” TRH Tr. 242. As the situation
continued, everyone began speaking at once. TRH Tr. 281. According to Hubbert, Pendley “just
kept on and on.” TRH Tr. 265; see also TRH Tr. 278. Gaines stated, “it just didn’t appear like
we were getting through to him, and I thought it was going to go on forever . . . . it was just out
of control.” Id. Wise described Pendley as not being able to “listen to reason.” TRH Tr. 278.
Pendley came over to Wise and “got in [Wise’s] face.” TRH Tr. 279. Hubbert felt very
uncomfortable. TRH Tr. 265. Gaines finally said, “that’s enough. We don’t have time for this
conversation anymore. You need to talk to Larry [Millburg] if you’ve got a problem . . . [T]his is
over.” TRH Tr. 242; see also TRH Tr. 265. Hubbert then left the office. Pendley pressed the
discussion with Wise, who told Pendley he was not “going to stand . . . and listen to [it].” TRH
Tr. 242. Then, Wise left. His intention was to find Millburg and have him handle the situation.
TRH Tr. 280. As Wise explained, “Normally, we don’t have that type of aggression . . . in the
office.” Id.

Left alone with Pendley, Gaines testified, although she did not believe he would hit her,
she felt intimidated. Pendley was “mad” and “upset.”” TRH Tr. 243. He continued to talk to her
about his pay situation, and Gaines continued to tell him he should speak with Millburg. She
then turned her back on Pendley, and he finally left. 7d.

Wise and Hubbert returned to Gaines’ office, and they locked the doors. Hubbert stated,
“[W]e didn’t want him coming back.” TRH Tr. 266. Wise told the others he would get
Millburg and have Millburg “take control of the situation.” TRH Tr. 244. However, Millburg
was underground. /d. Later that afternoon Gaines reported the incident to Millburg. TRH Tr.
280. )

a violation of 30 C.F.R. § 75.400, which prohibits accumulations of combustible materials.
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XVI. THE FINAL -IN WITH CREIGHTO

After the incident, Pendley returned to the man load area to go underground. Lap Lewis
was waiting to “hook a car up.” Tr. 156. The man load in which Pendley was supposed to ride
was located at the charger, above the spot where Pendley was waiting. Creighton was sitting on a
golf cart in the slope shack where controls to the man load were located on an electrical control
panel.®! The cart was parked very close to the controls. Rather than walk up to where
Creighton was, Pendley testified he “just stood there waiting
for . . . [Creighton] to bring the car{s] down.” Tr. 156.

Pendley waited for “quite a period of time.” Tr. 157. When the cars didn’t come,
Pendley walked toward Creighton. Pendley intended to use the controls to send the cars to the
man load area because he believed Creighton had no intention of sending them to him. 7d.

Pendley testified, as he walked toward the slope shack, he had one hand up. Tr. 1054.
Pendley reached the shack and leaned into the narrow space between the cart and the controls.
He intended to push the man load button and send the cars to the man load. Pendley stated, “I
leaned over . . . to where the control panel was . . . . and there was no alarm on it . . . or no tag or
anything, so . . . . I punched the man load [button]. . . [and] Creighton . . . . put his arm against
me pushing my [right] arm away from . . . where I had punched [the button].”** Tr. 159-160; see
also Tr. 1054-55, 1070. Pendley stated, “When he put his arm against me, I just took my arm
and raised his arm up away from me.” Tr. 160. Pendley added, Creighton “started hollering. . . .
for [foreman] Rodney Baker.” Tr. 160-161; see also Tr. 1055. Pendley maintained he did not
contact Creighton except to touch his arm. He did not “even make eye contact” with him. Tr.
160. Pendley also testified, after he punched the man load button, Creighton said to him there

*'The slope shack was open-ended. The hoist control panel contained about 15 buttons,
including an E-stop button and call buttons that could send the cars to the charger or to the man
load area. Tr. 556, 579. The control panel was on the wall closest to the mine opening and
adjacent to the shack opening furthest from the hoist house. Tr. 556. To push the man load call
button, a person had to be in front of the control panel. Tr. 556-557. In addition to the control
panel, the shack usually contained a golf cart, which was primarily used to transport supplies. Tr.
554, 572. There was a man load call button outside the slope shack and a person did not have to
go inside the shack to hit the call button unless the man load cars were at the charger, which they
were when Pendley was waiting for them. Tr. 571, 586-587.

By looking for an alarm indicator or a tag, Pendley maintained he was checking to see if
a test of the hoist was underway. Tr. 1093. There was conflicting testimony as to whether these
indicators always were used to indicate a test. Outside maintenance man Joseph Courtney
testified, normally they were. Tr. 295. MSHA Inspector Michael Moore testified he had
conducted an examination of the hoist system with Courtney when they were not. Tr. 329; see
also Tr. 330.
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was a hoist test going on. Tr. 1055.

Creighton offered a different version of the events. He testified he was in the slope shack
looking at the control panel. The cab of the golf cart was aligned with the panel. Tr. 796. There
was a distance of approximately two feet between the cart and the wall of the shack. According
to Creighton, the man load was underground when the surface foreman and the outside mechanic
came to the slope shack to tell him they were on their way to the hoist house. They added when
the man load came out of the mine, they would conduct a safety test of the hoist. Tr. 797. After
they left, the only other miner in the area was Lap Lewis. Lewis was at the switch about 30 to 35
feet from Creighton. Upon completion of the hoist test, Lewis, who, according to Creighton,
knew about the test, was going to hook up another man load to drop supplies into the mine. Tr.
798-799. Creighton’s role in the test was to monitor the slope shack control pannel.

The man load came out from underground and the test commenced. Creighton waited for
a call from the hoist house to tell him the test was completed. Tr. 801-802, 829. Creighton
described what happened next: “Here comes Pendley . . . . I'm at the controls. The test is going
on. ....I’m leaning against the golf cart.” Tr. 803. According to Creighton, Pendley stood five
to eight feet from him, Pendley waited a minute and twenty seconds, then he “charge[d] in . ..
and shoved me out of the way.” Tr. 804. Creighton maintained Pendley used both arms.

Creighton testified he yelled, “[H]ey, G_d damn it. They’re doing a test at the hoist
house. They’re doing a test.” Tr. 805. Pendley, having pushed Creighton beyond the end of the
golf cart, did not respond. He just stood in front of the control box. Creighton stated he could
tell Pendley was not going to let him back in front of the controls, so Creighton went to the
telephone next to the control box and called the surface foreman and reported what had
happened. Id., Tr. 806.

Rodney Barker, the foreman, came in his truck. As Creighton described it, Barker
stopped, got out and tried to reason with Pendley, but Pendley, in Creighton’s opinion was “not
going to listen to anybody.” Tr. 806. Barker asked the men to separate. /d.

Lewis confirmed Creighton’s assertion a hoist test was underway when the confrontation
occurred. Tr. 543. “[Tlhe test . . . was still in process . . . then Pendley turned around and
shoved [Creighton] out of the way and scootched his self in there where Jack couldn’t get to the
controls. So Jack started hollering for Barker . . . and Barker . . . [came] over there and talked to
[them].” Id.; see also Tr. 552, 580. **

#Creighton knew exactly how long Pendley waited, because Creighton reviewed
Highland’s surveillance tape. Tr. 804.

#Lewis’s version of events also was informed by watching the video surveillance tape.
He did so at Millburg’s direction and with Millburg. Tr. 494; see also Tr. 495. Lewis stated he
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After Barker arrived, Pendley testified, he told Barker his version of what happened.
Creighton told Barker that Pendley interfered with the hoist and put miners in danger. Tr. 163;
see also Tr.174. According to Pendley, several times Creighton put his finger in Pendley’s face.
Pendley asked Barker to tell him to stop. Tr. 163-164.

Meanwhile, the man load cars had come down to the man load area. Creighton continued
to point at Pendley, and Pendley again asked Barker to instruct him not to. Barker said Pendley
should get on a car and Creighton should move away. He also again instructed both to stay away
from one another. Tr. 166. Pendley boarded a car as directed and proceeded underground. Tr.
166.

Millburg, who had been underground, came out of the mine. It was 2:01 p.m. (Millburg
knew the time from viewing the surveillance tape.) Tr. 1004-05, 1013. As soon as he was on the
surface, Creighton saw him and motioned to him. Millburg asked Creighton what he wanted.
Creighton was “upset,” according to Millburg. Tr.1005. Creighton told Millburg “they [were]
making a safety check on the hoist and [Pendley came] out . . . and just pushed me out of the way

. He just shoved me out of the way and tried to take control of the hoist.” Tr. 1005-06.

To Millburg, the important thing was Pendley shoved Creighton and interfered with the
test. Tr. 1007. Millburg then spoke with Lap Lewis, who confirmed what Creighton said. 7d.
Millburg also spoke with Barker, who told him the test was just finishing when the incident
happened. Tr.1029-30. Millburg went to his office. There, Sheila Gaines told him about the
incident with the office employees. Millburg drafted a letter suspending Pendley, subject to
discharge. Tr. 1010, Resp. Exh. 26.

While this was happening on the surface, Pendley was working underground. Shortly
after beginning work, he received a call from Steve Bockhorn, his foreman, instructing him to
come out of the mine and report to Millburg’s office. It was between 3:00 p.m. and 4:00 p.m,
Pendley met Shaffner and Dyer who told him they were going with him.** Tr. 170.

and Millburg reviewed the tape “a week or two” after the incident. Tr. 563. The pertinent
portion of the video was played in the courtroom as Lewis watched. Lewis described the scene
depicted on the video. It showed Pendley standing some distance from the shack and then
advancing toward the slope shack. Although Lewis maintained the video showed Pendley
pushing Creighton, I found it to be inconclusive as to who pushed first. Tr. 561.

3Prior to this, Millburg consulted with Webb and explained to Webb what he believed
Pendley had done. Because of the argument with the office staff, because of the altercation with
Creighton and because Pendley interfered with the hoist test, Millburg told Webb “he was going
to discharge [Pendley].” Tr. 674. Webb agreed discharge was an appropriate discipline. Id.
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When the three reached the office, in addition to Millburg, they found assistant
superintendent Scott Maynard and union safety committee member David Acker. According to
Pendley, Millburg told him he would be given a letter of suspension with intent to discharge, and
then Millburg handed him the letter. Tr. 171; Gov’t Exh. 4. Pendley testified he responded by
denying the accusations. Tr. 172; see also Tr. 3.

However, Millburg testified Pendley did not say anything.

Q.: [W]hen you saw . . . Pendley at 3:45 [p.m.] and gave him
the letter, you didn’t talk to him about what happened, did
you?

A:No. Iread him exactly what the charges [were] on the letter,
and then . . . I gave him a copy of the letter and then I sat
there and waited for him to make his statement and anything
he wanted to say. He got up and walked out of the room.

Tr. 1015.

Millburg also testified that at the close of the meeting Shaffner asked Pendley if he had anything
to say, and Pendley did not respond. After Pendley walked out, Acker asked if Pendley could
come back and say something later. (Acker speculated Pendley had gone to call his lawyer.)
Millburg said Pendley could return.

Once Pendley, Shaffner, and Dyer left Millburg’s office, they headed for the bathhouse.
Shaffner told Pendley he should go back and speak with Millburg, which Pendley did. Tr.176-
177. Pendley maintained he fully discussed the “accusations” with Millburg and Maynard.
(Maynard was still in the office.) With regard to harassing the office staff, he emphasized the
meeting in the mine office earlier in the day involved a discussion of his pay. With regard to
interfering with the hoist safety check, he emphasized he looked for indicators a test was in
progress and there were none. With regard to assaulting Creighton, he denied it happened.
Tr.177; see also Tr. 1032-33. Pendley left Millburg’s office, changed his clothes, and went
home. Tr. 178.

Prior to and during all of this, Fazzolare had conducted the section 103(g) inspection and
found conditions he believed violated section 75.400.% Fazzolare did not come up from

Webb told Millburg, “You do what youneed to do . . . . I'm leaving it up to you.” Tr. 1029.

%Contrary to MSHA’s usual practice, before going underground Fazzolare did not give
Highland management officials a copy of the section 103(g) complaint. Smith explained
Fazzolare had inadvertently written the complainant’s name on the complaint, and he did not
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underground until 2:40 p.m (Tr. 1013), after which he reduced the orally issued citation to
writing. Millburg gave Pendley the letter stating he was suspended, with intent to discharge, at
about 3:45 p.m. or 3:50 p.m. Tr. 1014; Gov’t Exh. 4. Millburg stated he was given the citation
Fazzolare had written around 4:45 p.m. /d. Thus, at the time he decided to suspend and
discharge Pendley, he did not know Fazzolare had issued a citation to Highland. However,
MSHA investigator Smith believed the section 103(g) complaint, inspection, and subsequent
citation of Highland were a reason for Pendley’s suspension and subsequent discharge, because
the “time line of events” were “just too close to be coincidental.” Tr. 39.

The day following his suspension, Pendley filed a complaint with MSHA. As previously
mentioned, the complaint lead to MSHAs filing of a second complaint of discrimination (KENT
2007-265-D). Pendley’s suspension and discharge also lead to the Secretary’s successful petition
to temporarily reinstate Pendley (KENT 2007-383-D). However, far from putting an end to
Pendley’s and the Secretary’s complaints, Pendley’s reinstatement triggered more Secretarial
allegations of discrimination.

XVII. THE EVENTS SUBSEQUENT TO REINSTATEMENT

According to Smith, following his reinstatement Pendley complained to the Secretary
about numerous incidences of discrimination. He charged his supervisors were “bird-dogging”
him, in that he was being “supervised real close . . . to see that he [was] actually doing what . . .
[mine management] told him to do.” Tr. 40. He also charged he was given work assignments
that differed from those he held before he was suspended and discharged and that his workload
had increased to the point he could not complete his assigned tasks.”” Tr. 184. He further
complained his job duties were posted on a mine bulletin board for all to see. See Tr. 189-190.

Mechanic Clarence Powell agreed Pendley was closely supervised. He stated, “[