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JULY

The following cases were Directed for Review during the month of July:

Secretary of Labor, MSHA v. Richard Klippstein and W.0. Pickett, Jr., Docket
No. WEST 81-383. (Judge Merlin, Default Decision, June 3, 1982)

Secretary of Labor, MSHA v. United States Steel Corporation, Docket Nos.
LAKE 81-116-M, 81-77-RM. (Judge Vail, May 27, 1982)

Secretary of Labor, MSHA on behalf of John Cooley v. Ottawa Silica Company,
Docket No. LAKE 81-163-DM, (Judge Koutras, June 3, 1982)

Secretary of Labor, MSHA v. United States Steel Corporation, Docket Nos.
LAKE 82-6-RM, 82-35-M. (Judge Broderick, June 8, 1982)

Secretary of Labor, MSHA v. Mathies Coal Company, Docket Nos. PENN 82-3-R,
82-15. (Judge Lasher, June 8§, 1982)

Review was Denied in the following case during the month of July:

Gerald D. Boone v. Rebel Coal Company, Docket No. WEVA 80-532-D. (Judge Melick,
January 11, 1982)






FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

July 2, 1982

SECRETARY OF LABOR :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

B we ee

v, : Docket No. VA 80-145

EASTOVER MINING COMPANY :
DECISION

In this case we are called upon again to interpret the cab and
canopy standard for underground coal mines, 30 C.F.R. § 75.1710-1(a). 1/
This mandatory standard requires installation of cabs and canopies on
self~propelled electric face equipment pursuant to a staggered schedule
coordinated with progressively descending "mining heights.” In section

1/ Section 75.1710-1(a) states in part:

[A]ll self-propelled electric face equipment ... which is em-
ployed in the active workings of each underground coal mine
on and after January 1, 1973, shall, in accordance with the
schedule of time specified in subparagraph (1), (2), (3), (4),
(5), and (6) of this paragraph (a), be equipped with substan-
tially constructed canopies or cabs located and installed in
such a manner that when the operator is at the operating
controls of such equipment he shall be protected from falls
of roof, face, or rib or from rib and face rolls. The re-
quirements of this paragraph (a) shall be met as follows:

(1) On and after January 1, 1974, in coal mines
having mining heights of 60 inches or more;

(2) On and after July 1, 1974, in coal mines having
mining heights of 60 inches or more, but less than
72 inches;

(3) On and after January 1, 1975, in coal mines having
mining heights of 48 inches or more, but less than 60
inches;

(4) On and after July 1, 1975, in coal mines having
mining heights of 36 inches or more, but less than

48 inches;
(footnote 1 continued)
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317(j) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. §
801 et seq. (Supp. III 1979), the statutory standard that section
75.1710-1(a) implements, the Secretary is authorized to require cabs and
canopies for such equipment "where the height of the coalbed per-

mits." 2/ The central issues in this case are the meaning and relation-
ship of the key phrases, "height of the coalbed” and "mining heights."
For the reasons that follow, we hold that "height of the coalbed” in
section 317(j) refers to actual mined height, and that section 75.1710-
1(a) therefore properly keys compliance to "mining height.” We accor-
dingly reverse the judge's decision, which is premised on a contrary
view of the meaning of the statutory language. 3/

footnote 1 cont'd.
(5) (i) On and after January 1, 1976, in coal mines
having heights of 30 inches or more, but less than
36 inches;

(ii) On and after July 1, 1977, in coal mines
having mining heights of 24 inches or more,
but less than 30 inches:

(6) On and after July 1, 1978, in coal mines having
mining heights of less than 24 inches.

In Sewell Coal Company, 3 FMSHRC 1402 (June 1981), we rejected a challenge
to the validity of section 75.1710-1(a). We concluded that in promulgating
this standard the Secretary had "acted properly procedurally in availing
himself of the option to improve the statutory cabs and canopies standard
(section 317(j)) under the authority of section 101(a) of the Act." 3
FMSHRC at 1408.

2/ Section 317(j) of the Mine Act, 30 U.S.C. § 877(j), states:

An authorized representative of the Secretary may require in
any coal mine where the height of the coalbed permits that
electric face equipment, including shuttle cars, be provided
with substantially constructed canopies or cabs to protect the
miners operating such equipment from roof falls and from rib
and face rolls.

This language was originally contained in section 317(j) of the
Federal Coal Mine Health and Safety Act of 1969, 30 U.S.C. § 801 et seq.
(1976) (amended 1977), and was unchanged when the Mine Act was enacted.

3/ The judge's decision is reported at 3 FMSHRC 1155 (April 1981).
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1.

The facts of this case are not disputed. On April 10, 1980, an
MSHA inspector observed a continuous mining machine being operated
without a canopy in Eastover's No. 1 mine. 4/ A continuocus mining
machine is "self-propelled electric face equipment' within the meaning
of the standard. The machine was being used in the entry of a section
where the coal seam had narrowed due to a roll condition. In order to
give the machine sufficient space in which to operate, approximately 15
inches of top and bottom rock were being extracted along with the coal.
The floor-to-roof extracted height, or actual mined height, of the entry
in question was 53 inches; the height of the coal seam at its lowest
point in the entry was 38 inches. 3 FMSHRC at 1155. The inmspector
cited Eastover for a violation of section 75.1710-1(a), and the Secre-—
tary subsequently sought a civil penalty for the alleged violation.

Following a prehearing conference, Eastover moved for summary judg-—
ment. The company contended the Secretary had exceeded his authority in
promulgating section 75.1710-1 and that as a consequence the standard
was without force and effect. The judge issued an order to show cause
why the Secretary's penalty petition should not be dismissed. The
Secretary responded, asserting the validity of his promulgation of the
standard. However, prior to a ruling on the show cause order or a
hearing on the merits, the parties agreed to a settlement which the
Secretary, on behalf of the parties, moved the judge to approve. 5/ The
judge denied the settlement motion and granted Eastover's prior motion
for summary judgment.

In his decision, the judge concluded that no violation of section
75.1710~1(a) existed at the time the citation was issued and that,
pursuant to our decision in Co-op Mining Co., 2 FMSHRC 3475 (December
1980), the proposed settlement had to be rejected and the case dis-
missed. In reaching this result, the judge construed the phrase "height
of the coalbed" in section 317(j) of the Mine Act to mean height of the
coal seam. 3 FMSHRC at 1156. He noted that the Bureau of Mines'
Dictionary of Mining, Mineral, and Related Terms defines a coalbed as "a
bed or stratum of coal.," Id. Although the actual extracted height,

4/ Eastover had initially operated the machine with a canopy, but had
removed it after MSHA alleged that the canopy configuration being used
made the machine unsafe for the equipment operator.

5/ Eastover did not expressly withdraw its previous summary judgment
motion. The settlement motion does not contain any express admission or
denial by Eastover of the alleged violation. However, the settlement
motion contains references to the seriousness and good faith abatement
of the "violation."”
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floor to roof, in the mine entry in question was 53 inches, the height
of the coalbed or coal seam was 38 inches. Taking 38 inches as "the
controlling height for determining the requirement for canopies," the
judge stated that the Secretary had suspended the cab and canopy re-
quirement in "coalbed heights below 42 inches'" and concluded that no
violation existed at the time the citation was written. Id. at 1155. 6/

6/ Enforcement of some of the standard's requirements was suspended in
1976 and 1977. 1In order to place the suspension in proper prospective,

we briefly review the history of the standard, both under the Coal Act
when the standard was promulgated by the Secretary of Interior, and since
the enactment of the Mine Act. 1Imn 1971, acting under the authority of
section 101{a) of the 1969 Coal Act, the Secretary of Interior proposed

an improved mandatory canopy standard that made no reference to mining
height or coal seam height. 36 Fed. Reg. 5244 (1971). Based on objections
received, the Secretary scheduled a hearing to determine whether there
should be a "staggered installation schedule ... dependent upon the

mining height of the particular mine." 37 Fed. Reg. 12643 (1972).

After the hearing, the Secretary concluded that technological problems
mandated a staggered schedule of compliance keyed to descending "mining
heights." 37 Ped. Reg. 20689 (1972). The latter phrase was not defined
in either the Secretary's notice of the hearing or his subsequent findings.
Section 75.1710-1(a) was thereafter published with the compliance schedule
contained in subparagraphs (1) through (6). In an internal memorandum
dated September 20, 1973, the Secretary for the first time expressly
defined "mining height," and described it as '"'the distance from the

floor to finished roof less 12 inches."

During the early enforcement history of section 75.1710-1(a), it
was discovered that certain human engineering problems arose when canopies
were installed at the lower mining heights. Accordingly, on June 9,
1976, the Secretary of Interior extended the dates for compliance with
regard to "mining heights" of less than 30 inches--that is, the heights
covered in section 75.1710-1(a)(5)(ii) and (6). 41 Fed. Reg. 23200
(1976). 1In this suspension notice, the Secretary retained the definitional
approach to "mining height" set forth in his 1973 memorandum. Application
of that definition meant that the suspension was directed to heights of
less than 42 inches, since the 30 inches referred to in the standard was
a remainder after subtraction of 12 inches. On July 7, 1977, the dates
for compliance in sections with mining heights of less than 30 inches
(that is, 42 inches from floor to finished roof) were indefinitely
suspended to allow time to develop specifications for cab and canopy
compartment configurations at those lower heights. 42 Fed. Reg. 34876
(1977).

After the Mine Act became effective, the Secretary of Labor con~
tinued in effect the Secretary of Interior's suspension notice and
adopted (with minor refinements) his definitional approach to "mining
height." MSHA Policy Memorandum No. 80-4C (August 22, 1980).
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The judge rejected the Secretary's various arguments that "mining
height" as used in the standard, meant the actual extracted or mined
height-~that is, the distance from the roof to the floor. 3 FMSHRC at
1156-58. The judge reviewed the record of rulemaking as reported in the
Federal Register and found nothing to show that the "plain meaning" of
the statutory term coalbed height had been revised or amended. The
judge acknowledged that the Secretary of Interior's enforcement in-—
structions 1ssued on September 30, 1973, and his suspension of the
enforcement of section 75.1710-1(a) (5) (ii) and (6) {(n. 6 above) in-
dicated that "mining height" meant actual mined height. However, the
judge found that neither was issued in accordance with substantive or
procedural rule making requirements. Consequently, he concluded,
neither effected a "legally binding change' in the authority, granted by
section 317(j), to require canopies on the basis of the "height of the
coalbed." 1Id. Thus, the judge determined that the interpretation
presently contended for by the Secretary had no valid legal basis, and
that the Secretary of Interior, in promulgating the standard, ''must be
taken to have ascribed the same meaning to the term 'mining height’ as
Congress had ascribed to the term ‘coalbed height’." Id. at 1157 n. 6.

IT.

The two central issues in this case are the meaning of the phrase,
"height of the coalbed" in section 317(j), and whether "mining height” in
section 75.1710-1(a) is consistent with that statutory language. To
understand the meaning of section 317(j) we look not only to its words,
but also to the intent underlying the words.

The statutory canopy standard first appeared in the Senate and
House bills that ultimately became the 1969 Coal Act. 7/ A prime motive
in enactment of the 1969 Coal Act was to "[i]mprove health and safety
conditions and practices at underground coal mines" in order to prevent
death and seriocus physical harm. Legis., Hist. at 128. One of the
problems that greatly concerned Congress was the high fatality and
injury rate due to roof falls. The legislative history is replete with
references to roof falls as the prime cause of fatalities in underground
mines. 8/

7/ Section 217(f) of S. 2917 and section 317(k) of H.R. 13950 stated:

An authorized representative of the Secretary may require in
any coal mine where the height of the coalbed permits that
face equipment, including shuttle cars, be provided with
substantially constructed canopies or cabs to protect the
operator of such equipment from roof falls and from rib and
face rolls.

Senate Subcommittee on Labor, Senate Committee on Labor and Public Wel-

fare, 94th Cong., lst Sess., Part 1 Legislative History of the Federal

Coal Mine Health and Safety Act of 1969 as Amended Through 1974, at

79 and 1013 (1975) ("Legis. Hist.').

8/ See Legis. Hist. at 134, 136, 148, 149, 210, 538-547, 610, 1125~
1126.
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To combat the roof fall problem, Congress devised a two pronged
plan. One remedial course of action was aimed at reducing the number of
falls by requiring operators to adopt various roof control practices,
including comprehensive roof control plans. 9/ The second important
remedial provision authorized the Secretary to protect miners from those
falls that did occur by requiring the installation of cabs or canopies
on electric face equipment. In the express words of sectiom 317(j), the
devices were to be installed ''to protect the miners operating such
[electric face] equipment from roof falls and from rib and face rolls."
The devices were to be installed where 'the height of the coalbed permits."”

As the judge noted, the word "coalbed" may be used in mining par-
lance to mean bed or stratum of coal. We conclude, however, that when
the drafters used the word 'coalbed" as a benchmark for the canopy
requirement, they were not referring literally to the height of the coal
bed, but were conditioning installation on the actual height of the
material being extracted. Although the legislative history does not
contain an express explanation as to why the phrase was used, Congress
was concerned with protecting miners under actual mining conditioms. In
practice, sound mining methodology and safety considerations often
dictate extraction of more or less than the entire coal seam itself.
Common sense suggests that in practice it is the actual extracted height
in the entry rather than the coal seam height that provides the space in
which to accomodate a canopy. Thus, given Congress' expressed desire to
protect life and limb, we conclude that the drafters used the term
"height of the coalbed" to indicate that the Secretary could require
canopies where the actual extracted or mined height permitted. 10/

This conclusion is reinforced by examining the practical consequences
of interpreting “"height of the coalbed" in its technical sense, for such
an interpretation yields results that impair the protection Congress so

9/ See Legis. Hist. 150, 1125-1126.

10/ The House Committee on Education and Labor in its report on H.R.
13950 stated that section 317(k) of that bill, which is identical to
section 317(j) of the Act: '

authorize[d] the inspector to require protective cabs on

face equipment where the height of the coal permits in-

stallation of such cabs to protect the operator from roof

falls, and from rib and face rolls.
Legis, Hist. at 1103. The judge cited to this statement in support of
his conclusion that Congress intended the phrase ''where the height of
the coalbed permits" to mean that canopies would be required where the
height of the stratum of coal permits. 3 FMSHRC at 1156. We are not
convinced. The lack of consistency in the use of terms emphasizes to us
that the drafters were not using 'height of the coalbed” in its techni~
cal, geoclogic sense, but rather in a colloquial fashion to indicate the
Secretary could require canopies where the extracted height provided
sufficient room for their use.
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urgently sought to provide. For example, because of adverse top or
bottom conditions an operator may be compelled to take top or bottom
rock when extracting coal. 1If the coal seam height were lower than that
at which canopies were required but the extracted height were higher, no
canopy protection would be mandated. The same result would follow if,
as here, an operator took top or bottom rock because the mining equip-
ment was higher than a thin coal seam which was being mined.

In mines where it is good practice not to mine the entire coal seam
but to leave top or bottom coal, the judge's interpretation could also
lead to a literal requirement that canopies be provided although the
floor to ceiling space could not safely accommodate them. This could
subject miners to the danger of the canopies striking roof support or to
the danger of being crushed while trying to see around too low a canopy.
In short, we conclude that the phrase "height of the coalbed" refers to
the actual mined or extracted height from floor to roof, rather than to
the height of the coal seam itself.

The Secretary’s use of the phrase "mining height" in section
75.1710-1(a) is thus entirely consistent with Congress' intent. The
plain meaning of the term "mining height" connotes extracted height —-
that is, the height mined. Thus, the phrase fulfills the intent of its
authorizing provision, section 317(j). We accordingly reject the judge’s
suggestion (3 FMSHRC at 1156-57) that the Secretary revised or amended
the meaning of the statutory term "height of the coalbed'" when he pro-
mulgated the regulation. 11/

IIT.

In light of the foregoing, we cannot affirm the judge's conclusion
that the record on which the parties' proposed settlement is premised
shows that no violation occurred. There is no dispute that the cited
continous miner lacked a canopy and that the actual extracted or mined
height in the entry where the machine was being used was 53 inches.
Such a height would be subject to the non-suspended provisions of
section 75.1710-1(a). In short, the judge's conclusion that no vio-—
lation occurred cannot stand.

11/ We likewise reject the judge's suggestion of procedural infirmities
in the standard's promulgation.  The judge takes issue with what he
perceives to be a lack of notice to operators of the meaning of the term
"mining height." 3 FMSHRC at 1157-58. Yet, as we have concluded

above, that term in and of itself connotes extracted height. Further-
more, the chief issue discussed at the public hearing on the proposed
canopy standard (n. 6 above) was whether "substantially constructed
canopies [should] be required on a staggered installation schedule,
dependent upon the mining height of the particular mine." (Emphasis
added) 37 F.R. 11779 (1972). Eastover participated in this hearing, and
has never argued in the present case that it was misled by the Secre-
tary's use of this phrase. The Secretary, in using a term which faith-
fully reflected what Congress intended and which itself gave notice of
its meaning, did not act in violation of substantive or procedural rule-
making requirements,
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For the foregoing reasons, we reverse the judge's rejection of the
proposed settlement and his granting of the earlier summary judgment
motion., In the interest of judicial economy, we have considered the
parties' settlement motion at this time. 29 C.F.R. § 2700.30. The
Secretary originally proposed a penalty of $150 for the violation. The
parties have proposed that a $75 penalty would be appropriate. The
settlement motion and the stipulation to which it refers set forth
reasons in support of the proposed settlement and information relevant
to the six statutory penalty criteria in section 110(i) of the Mine Act.
We have examined the reasons proffered by the parties and have weighed
the statutory criteria. We conclude that the settlement agreement com—
ports with the purposes and policies of the Act, and the motion for
approval of the settlement is granted.

osemary MJfCollyer, Chaérman

A. E. Lawsod, Commfissioner

ot
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Distribution

Leslie J. Canfield, Esq.
Office of the Solicitor
U.8. Department of Labor
4015 Wilson Blvd.
Arlington, Virginia 22203

Karl S. Forester, Esq.

Forester, Forester, Buttermore & Turner. P.S.C.
P.0. Box 935

Harlan, Kentucky 40831

Administrative Law Judge Joseph Kennedy
FMSHRC

5203 Leesburg Pike, 10th Floor

Skyline Center #2

Falls Church, Virginia 22041
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

July 6, 1982

SECRETARY OF LABOR, MINE . SAFETY
AND HEALTH ADMINISTRATION (MSHA)

“e 85 €=

v, : Docket No. WEST 81-383

as

RICHARD KLIPPSTEIN and
W. 0. PICKETT, JR.

ae 00

DIRECTION FOR REVIEW AND ORDER

Respondent, who is pro se, has petitioned for review under the
provisions of section 113 of the Federal Mine Safety and Health Act of
1977, 30 U.s.C. § 823, claiming that the administrative law judge erred
in defaulting him.

Upon reviewing the entire record in this matter, we find that under
our rules of procedure the administrative law judge had a sound basis for
entering the default judgment. 29 C.F.R. § 2700.63, 2700.28 and
2700.7(b). However, because respondent is not represented by counsel,
and because his petition presents a question of jurisdiction under the
Act that has not been presented to the judge below, equitable application
of our rules and the Act in this case persuades us to afford the respond-
ent opportunity to be heard on his claim, It is expected, however, that
from here on the respondent will follow closely the instructions of the
judge and the Commission's rules of procedure. A copy of these rules is
enclosed.

Accordingly, the petition for review received from respondent
Klippstein is granted. The default judgment is vacated and the case
is remanded for further proceedings.

@Mw% L
osemary M. /Collyer, Chafrman

7 =~

7
Richard fackle gomissipner

) /

-~} ,J
,/<;{/ éfjj7732% Sav

A. E. Lawson, Commiésioner

1216 82-7-3



Distribution

Richard M. Klippstein

c¢/o Power Controllers, Inc.
P.0. Box 466

Rifle, Colorado 81650

Michael McCord, Esq.
Office of the Solicitor
U.S. Department of Labor
4015 Wilson Blvd.
Arlington, Virginia 22203

Chief Administrative Law Judge Paul Merlin
Fed, Mine Safety & Health Rev., Commission
1730 K Street, N.W.

Washington, D.C. 20006
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

July 15, 1982

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA) : Docket No. VINC 77-164

o .

X3

oo

v, IBMA No. 77-66

oo ao

INLAND STEEL COAL COMPANY

DECISION

This proceeding arose under the Federal Coal Mine Health and
Safety Act of 1969, 30 U.S.C. §801 et seq. (1976) (amended 1977). 1/ The
central issue is whether 30 C.F.R. § 75.1712-1 requires bathing facilities
to be provided for construction employees who perform work on the surface
of an underground coal mine. The administrative law judge concluded
that the standard did not require bathing facilities for such workers,
and, for the reasons that follow, we reverse.

In 1977 Inland Steel Coal Company was developing a new underground
coal mine in Illinois, and emploved several contractors for the work.
A major component of the mining complex was a coal preparation plant
being constructed on the surface of the mine by the Roberts and Schaefer
Company, one of Inland's chief contractors. Roberts and Schaefer provided
its employees with changing facilities, but not a bathhouse. A different
contractor was building bathing facilities for the miners Inland would
employ when the mining complex was opened. This building was scheduled
for completion in May 1978, although Inland did not plan to make the
bathing facilities available to the employees of the various construc-
tion contractors. 2/

1/ The appeal was pending befoxe the Interior Department Board of Mine
Operations Appeals as of March 8, 1978. Accordingly, it is before us
for decision. 30 U.S.C. § 961 (Supp. IV 1980). (The Mine Safety and
Health Administration has been substituted for its predecessor agency,
the Mining Enforcement and Safety Administration (MESA)). This pro-
ceeding originally arose on review of an unabated notice of violation
issued under section 104(b) of the 1969 Coal Act. For the reasons
stated in our decision in Eastern Associated Coal Corp., 4 FMSHRC 835,
835-36 (May 1982), we will review the merits of the notice at this time.
2/  Among the other contractors involved in the development of the mine
was the Zeni, McKinney and Williams Corporation, which was sinking the
shaft. Zeni provided its employees with a temporary bathhouse. 1In

(Footnote continued)
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In August 1977, a MESA inspector ascertained that there was no
bathhouse for the Roberts and Schaefer employees and that a number of
those employees wanted bathing facilities. Subsequently, MESA issued
a section 104(b) notice of violation to Inland for failure to comply
with 30 C.F.R. § 75.1712~1. Section 75.1712-1 provides:

Availability of surface bathing facilities; change
rooms; and sanitary facilities.

Except where a waiver has been granted ...,
each operator of an underground coal mine shall
... provide bathing facilities, clothing change
rooms, and sanitary facilities, as hereinafter
prescribed, for the use of the miners at the mine. [3/]

Section 75.1712-1 in turn implements 30 C.F.R. § 75.1712, which states:

The Secretary may require any operator to provide adequate
facilities for the miners to change from the clothes worn
underground, to provide for the storing of such clothes from
shift to shift, and to provide sanitary and bathing facil-
ities., Sanitary toilet facilities shall be provided in the
active workings of the mine when such surface facilities are
not readily accessible to the active workings.

Section 75.1712 mirrors section 317(1l) of the 1969 Coal Act and was
carried over intact as section 317(1) of the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. § 801 et seq. (Supp. IV 1980).

Section 75.1712-1 permits operators to seek waivers from the
standard’'s requirements, and after receiving the notice of violation,
Inland applied to the MESA District Director of District Eight for a

fn. 2/ continued

support of a contention that it was not an industry practice to provide
bathhouses for surface construction workers, Inland argues that Zeni's
provision of a bathhouse to its shaft sinking employees and Roberts and
Schaefer's provision only of changing facilities to its construction
employees were consistent with the collective bargaining agreement that
both contractors had with the United Mine Workers. We need not attempt
to resolve this question of contYactual interpretation since this case
does not require it. This case concerns only the language of regulatory
standards and, in addition, the Zeni employees are not involved in the
present litigation. See generally Loc. Union No. 781, etc. v. Eastern
Assoc. Coal Corp., 3 FMSHRC 1175, 1179 (May 1981).

3/ The original notice, which was issued on August 23, 1977, alleged a
violation of 30 C.F.R. § 71.400. Section 71.400 notes that "[s]anitary
facilities at surface work areas of underground coal mines are subject
to the provisions of [30 C.F.R.] § 75.1712 ... et seq." Relying on this
language, MESA modified the notice of violation on September 30, 1977,
to allege a violation of section 75.1712-1 on the grounds that the con-
struction work in question was being performed on the surface of an
underground coal mine.
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waiver from the bathhouse requirements. 4/ District Eight denied the
waiver in accordance with its policy of denying waivers unless a survey
of the miners indicated they would not use a bathhouse. é/ Inland also
applied for review of the notice of violation. 6/ In his decision, the
administrative law judge vacated the notice of violation, concluding
that section 75.1712-1 required bathing facilities only for miners
working underground. We disagree.

This case turns on the meaning of section 75.1712~1's provision
that the various facilities to be supplied are "for the use of the
miners at the mine" (emphasis added). The underscored language raises
two questions: whether the Roberts and Schaefer construction workers
were '"miners'" within the meaning of the 1969 Coal Act and, if so,
whether the provisions regarding bathing facilities applied to them.

With respect to the first question, we agree with the judge that
there is "no doubt that the broad definition of miners in the Act includes
construction workers such as those employed by Roberts and Schaefer in
this case." Dec. at 9. Section 3(g) of the Coal Act, 30 U.S.C., §

802(g) (1976) (amended 1977), defined a miner as "any individual working
in a coal mine." Section 3(h) of the Coal Act, 30 U.S.C. § 302(h)
(1976) (amended 1977), defined a coal mine as:

4/ Section 75.1712-4 sets forth relevant procedures for such waiver
applications:

The Coal Mine Safety District Manager for the district in
which the mine is located may, upon written application by the
operator, waive any or all of the requirements of §§ 75.1712-1
through 75.1712-3 if he determines that the operator of the
mine cannot or need not meet any part or all of such require~
ments, and, upon issuance of such waiver, he shall set forth
the facilities which will not be required and the specific
reason or reasons for such waiver.

In applying for the waiver, Inland did not concede the applicability of
section 75.1712-1 to the Roberts and Schaefer construction employees.

5/ On appeal, Inland does not argue that a waiver should have been
granted. Accordingly, although we might question the wisdom of the
waiver denial, that issue is not before us. We note that District
Eight's use of surveys on waiver applications was solely its own policy,
and was not advocated or suggested by MESA headquarters.

6/ Pending disposition of Inland’'s applications for waiver and review,
MESA extended the time for abatement of the noticed violation. As of
the issuance of the judge's decision vacating the notice, the alleged
violation remained unabated.
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an area of land and all structures, facilities ... placed
upon, under, or above the surface of such land by any person,
used in, or to be used in ... the work of extraecting ... coal
... from its natural deposits in the earth ... and the work of
preparing the coal so extracted, and includes custom coal
preparation facilities.

(Emphasis added.) The surface coal preparation plant being constructed
here was "to be used ... in the work of ... preparing coal," and thus
would clearly qualify as part of a coal mine. Therefore, the construc-
tion workers in this case were miners. See Bituminous Coal Operator’s
Ass'n, Inc. v. Secretary of Interior, 547 F.2d 240, 244-25 (4th Cir.
1977).

Despite his conclusion that the construction workers were miners
within the meaning of the 1969 Coal Act, the judge reasomed that not
every standard necessarily applies to all miners and determined that the
bathing facility requirements of section 75.1712-1 covered only miners
working underground. Based on the standard's broad language and deri-~
vation, we conclude that the bathing facility provisions extended to the
surface construction workers in this case.

The plain language of the regulation expressly states that bathing
facilities shall be provided for "miners at the mine." The regulation
does not limit its coverage only to underground miners, but rather ex-
pressly requires bathing facilities for "miners." We cannot discern
from the face of the standard an intent to exclude miners such as the
surface construction workers involved here from the broad sweep of the
standard's coverage. Although the judge focused on the fact that the
standard is contained in safety regulations for underground coal mines,
the location of the standard is explicable and is not legally signi-
ficant in this case. 1Indeed, the relevant history of the standard
reinforces our conclusion as to its broad meaning.

To understand the scope of section 75.1712~1, it is necessary to
examine a related standard in Part 71. A bathing facility requirement
for surface miners of underground coal mines was originally contained in
30 C.F.R. § 71.400, the standard under which MESA first cited Inland.
The proposed rules for Part 71 were entitled "Mandatory Health Stan-
dards~~Surface Work Areas of Underground Coal Mines and Surface Coal
Mines." Subpart E of the proposed rules was entitled "Surface Bathing
Facilities, Change Rooms, and Sdnitary Toilet Facilities." 1In its
original proposed form, section 71.400 provided:

~ On and after June 30, 1971, each operator of an underground
coal mine and each operator of a surface coal mine shall
provide bathing facilities, clothing change rooms and adjacent
sanitary facilities as hereinafter prescribed, for the use of
miners emploved in surface installations and at surface work
sites of such mines.
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36 Fed. Reg. 254 (1971) (emphasis added). This language and the relevant
titles indicate that bathing facilities were contemplated for the
surface work areas of both underground and surface mines.

After public hearings on the proposed regulations, the Secretary
deleted the reference in section 71.400 to underground coal mines. He
specifically found:

With respect to surface bathing facilities, change rooms, and
sanitary flush toilet facilities, that: '

Operators of underground coal mines are presently
required by 30 C.F.R. Part 75 to provide surface
bathing facilities, change rooms, and sanitary
flush toilet facilities for the use of miners.

36 Fed. Reg. 20127 (1971). As already noted, section 71.400 as finally
promulgated applies only to miners at surface mines and states that
"[s]anitary facilities at surface work areas of underground coal mines”
are subject to 30 C.F.R. § 75.1712 et seq. 7/ 1In short, what the Secre-
tary left out of section 71.400 is precisely what he found was already
covered by section 75.1712~-namely a requirement for provision of
sanitary facilities for the use of miners employed in surface installa-~
tions and at surface work areas of underground coal mines. Thus, section
75.1712-~1 was intended to apply to surface miners, as well as underground
miners, at underground coal mines. Since the construction employees in
this case were employed at a surface installation and surface work area
of an underground mine, we conclude that the regulation applied to them.

For the foregoing reasons, the judge's decision is reversed and the

notice of violation is reinstated. W

Rosemary M{ Collyer, CWairman
Y

CeofQevocci | Sedc

Ri% ﬁ Commigsionep~)

a L]
Ffank F. J Commiissiomer

A. E. Lawsofi, Commissioner

7/ The judge expressed his view that the note in section 71.400 that
"sanitary facilities" at surface work areas were subject to section
75.1712 et seq. referred only to sanitary toilet facilities. In light

of the history of section 71.400 set forth above, we conclude that the
term was used broadly in this instance to cover various types of sanitary
facilities, including those for bathing.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

July 15, 1982
SECRETARY OF LABOR, :
MINE SAFETY' AND HEALTH
ADMINISTRATION (MSHA)

..

Docket No. PITT 76X241-P
v. '
IBMA 77-60

es vk wR we w4

PENN ALLEGH COAL COMPANY, INC.

DECISTON

This penalty proceeding arose under section 109 of the Federal Coal
Mine Health and Safety Act of 1969, 30 U.S.C. § 801 et seq. (1976)
(amended 1977)("the Coal Act"). 1/ The administrative law judge con-
cluded that Penn Allegh Coal Company, Inc., violated 30 C.F.R. § 75.1403
and assessed a penalty of $7,500 for that violation. We affirm the
judge.

Section 75.1403 is contained in 30 C.F.R. Part 75, Subpart 0. Part
75 sets forth mandatory safety standards for underground coal mines.
Subpart O contains mandatory standards applicable to hoisting and haul-
age equipment used to transport men and materials. Section 75.1403
reiterates section 314(b) of the Coal Act and provides:

Other safeguards adequate, in the judgment of an authorized
representative of the Secretary, tco minimize hazards with
respect to the transportation of men and materials shall be
provided.

The administrative procedures by which a representative of the Secretary
advises an operator of other safety devices or practices required to be
provided are found in 30 C.F.R. § 75.1403-1. This section in pertinent
part provides:

1/ On March 8, 1978, this case was pending before the Department of
Interior's Board of Mine Operations Appeals. Accordingly, it is before
the Commission for disposition. 30 U.S.C. § 961 (Supp. IV 1980). The
Mine Safety and Health Administration (MSHA) has been substituted for
its predecessor agency, the Mining Enforcement and Safety Administration
(MESA).
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The authorized representative of the Secretary shall in

writing advise the operator of a specific safeguard which is
required pursuant to § 75.1403 and shall fix a time in which
the operator shall provide and thereafter maintain such

safeguard. If the safeguard is not provided within the time
fixed and if it is not maintained thereafter, a notice shall
be issued to the operator pursuant to section 104 of the Act.

On March 5, 1973, a representative of the Secretary issued the following
"notice to provide safeguards" to Penn Allegh:

The two overcasts crossing No. 2 entry where the mantrip
passed under were not posted with signs to warn of the low
overhead clearance in the lst right section.

Abrupt changes in vertical clearance that present a hazard to
persons riding on mobile equipment shall be eliminated where
possible. Otherwise, signs, preferably luminous, shall be
posted to warn of the change in clearance.

On March 1, 1975, a haulage accident occurred in Penn Allegh's mine in
which a miner was fatally injured while operating a battery powered
scoop in an entry. The evidence indicates that the lamp cord from the
miner’s battery lamp caught on a roof bolt or the roof itself. The
miner was lifted out of the wvehicle, and apparently squeezed between the
vehicle and the roof. The normal floor to ceiling height of the entry
in which the accident occurred was 48 inches. The judge found, however,
that beginning 24 feet outby the site of the accident the floor of the
entry gradually rose until, at the point of impact, the floor level had
risen 8 inches. Two inches of the buildup occurred near the point of
impact. The judge also found that beginning 10 feet outby the accident
site, the roof of the entry rose 6 inches and then, one foot before the
accident site, the roof dropped down 6 inches. He concluded that the 6
inch drop in the roof together with the 8 inch rise in the floor resulted
in a reduction in clearance at the point of impact from the normal 48
inches to 40 inches,

The judge's findings further revealed that the 6-inch rise in the
roof was caused by a cut into the roof above the normal roof line made
in June 1972, and that the floor buildup resulted from slag being
placed on the floor during the summer months prior to the March accident.
Moreover, he found that the entdy where the accident occurred was the
mine's main haulage entry and was traveled daily by miners and management
personnel. Although Penn Allegh's general manager testified that
"everyone" knew of the reduced entry height at the point of the accident,
neither reflectors nor other devices were posted to warn of the reduced
height.

Immediately after the accident, MESA conducted an investigation

which resulted in the issuance of the notice of violation of section
75.1403 at issue. The notice of violation stated:
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During the investigation of a fatal accident, March 1, 1975,
it was observed warning lights or other approved devices were
not installed along unit tractor haulage road No. 2 main entry
indicating the change in overhead clearance.... [Nlotice to
provide safeguard No. 1 H.0.W. March 5, 1973.

In finding that the alleged violation occurred, the judge concluded that
the lowering of the roof and the corresponding rise in the floor con-
stituted an abrupt change in vertical clearance which presented a hazard
to persons riding on mobile equipment, and that Penn Allegh's failure to
eliminate the abrupt change or to post warning devices violated the
notice to provide safeguards. The judge further found that the viocla=-
tion was extremely serious and that Penn Allegh was "grossly negligent"
in allowing it to exist.

Penn Allegh argues that the judge erred in concluding it violated
the proscriptions of the safeguard notice. The essence of its argument
is that the condition for which it was cited in the notice of wviolation
is not encompassed by the safeguard notice. Penn Allegh asserts that
the notice of violation addresses only overhead clearance, whereas the
notice to provide safeguards is concerned with vertical clearance. We
disagree. The judge found, and Penn Allegh does not dispute, that
vertical clearance is the distance between the mine floor and the mine
roof. It is beyond question that changes in the roof, floor, or both
affect that distance. Here 6 inches of the reduction in the floor to
roof distance was directly attributable to the 6 inch change in roof
height. We agree with the judge that citation of the roof condition in
the notice of violation was encompassed by the reference to vertical
clearance in the notice to provide safeguards.

Penn Allegh also challenges the judge's conclusion that the clear-
ance change was "abrupt" within the meaning of the safeguard notice. We
reject this semantic challenge and affirm the judge's conclusion. The
judge based his conclusion upon findings that at the point of impact the
roof dropped 6 inches and the floor rose 2 inches out of a total 8 inch
rise, and as a result, the entry height was reduced from 48 to 40 inches
within the span of a foot. The element of abruptness also existed in
view of the speed at which a miner was likely to approach that change.
In this regard, we note the unrefuted testimony of one of the inspectors
who issued the safeguard notice that equipment like that involved in
the accident travels 300 to 400 feet a minute and would traverse the 24
feet before the point of impact!in 3 or 4 seconds. Thus, we agree with
the judge that the change in clearance at issue was abrupt.

Penn Allegh next disputes the judge's determination that the
reduction in clearance constituted a hazard to persons riding on mobile
equipment. This argument does not warrant extended discussion. We have
found that the change in clearance was abrupt. The record establishes
that in travelling the entry, a miner was fatally injured at the point
of the clearance change. We find that the record amply supports the
judge's conclusion that the abrupt clearance change posed a hazard to
miners.
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Accordingly, we conclude that the judge properly found all elements
required to establish a violation of the notice to provide safeguards
and, consequently, the cited standard.

Penn Allegh also takes issue with the judge's findings that it was
"grossly negligent" and that the violation was extremely serious.
Without engaging, as did the judge, in a quantification of degrees of
negligence, we find that Penn Allegh failed to exercise that care
required by the circumstances. The conditions which constituted the
violation had existed for some time and were known to Penn Allegh. The
evidence also establishes that the change in clearance was observable by
section foremen who traveled the haulageway on a regular basis. Indeed,
as we have noted, Penn Allegh’s own witness stated that evervone knew
about the "squeeze." Thus, we conclude that the record establishes Penn
* Allegh's negligence. 2/

Regarding the gravity of the violation, the notice to provide safe-
guards sought to eliminate the hazard posed to miners riding on mobile
equipment by abrupt changes in clearance. In such a situation, should
an accident occur, the resulting injury clearly could be serious, even
fatal., The record establishes that the probability of such an accident
occurring was heightened by the fact that the haulageway where the
violation occurred was frequently traveled by management personnel and
miners. Therefore, we find that the gravity of the violation was serious.

In light of our conclusions that the violation existed, Penn Allegh
was negligent, and the hazard presented was serious, we find that the
penalty assessed by the judge was appropriate and consistent with the
statutory penalty criteria. Accordingly, the judge's decision is affirmed.

Rosemary M, fCollyer, Charman

9

A. E. Lawson ommissioner

2/  Although two of the Secretary's witnesses testified that they did
not believe the operator was negligent, the judge was not bound by their
opinion. Rather, he was required to draw his own legal conclusion based
upon the evidence of record considered as a whole. In our view, that
evidence establishes the company's negligence.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH. FLOOR
WASHINGTON, D.C. 20006

July 16, 1982
SECRETARY OF LABOR, :

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

an  ew

oo

. Docket No. HOPE 76-197-P

oo

ITMANN COAL COMPANY IBMA No. 77-58

DECISION

This case arose under the Federal Ccal Mine Health and Safety Act of
1969, 30 U.S.C. § 801 et seq. (1976)(amended 1977)("the Coal Act'). 1/
The administrative law judge concluded that Itmann Coal Company committed
two violations of section 103(e) of the Coal Act and regulations implement-
ing that section (30 C.F.R. §§ 80.10 and .11 (1975)). The judge assessed
a penalty of $7,500 for each violation.

Itmann appealed the judge's decision and argues that in both instances
the judge erred in finding violations. In the alternative, Itmann
argues that proper application of the gravity and negligence penalty
assessment criteria requires penalties "substantially less' than those
assessed by the judge.

We have reviewed the judge's decision and the record in this case
in view of the arguments presented by Itmann on appeal. Based on our
review, we conclude that the judge's findings of two violations of
section 103(e) of the Coal Act are supported by the evidence. To the
extent that the judge made credibility findings to resolve conflicting
testimony, we find no basis for disturbing those findings.

We also find that the judge. correctly ruled upon the questions of
law raised by the operator. In particular, we agree that the acquittal
and dismissal of criminal charges brought against Itmann and several of
its employees do not bar the present civil action. The e¢riminal pro-
ceedings involved charges that the defendants conspired "to impede the
due and proper administration of law" by fabricating a story about the

1/ On March 8, 1978, this case was pending on appeal before the
Department of Interior's Board of Mine Operations Appeals. Accordingly,
it is before the Commission for disposition. 30 U.S.C. § 961 (Supp. IV
1980). The Mine Safety and Health Administration (MSHA) has been sub-

stituted for its predecessor agency, the Mining Enforcement and Safety
Administration (MESA).
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methane ignition at issue and by giving false testimony during the
investigation thereof, and that Itmann willfully vioclated mandatory
safety and health standards. The violations of the Coal Act at issue in
the instant civil proceeding concern Itmann's failure to properly notify
the Secretary of an accident and to prevent the destruction of evidence
that would assist in the investigation of the accident. Apart from the
differences in the nature of the allegations at issue in the criminal
and civil proceedings, different standards of proof apply, i.e., proof
beyond a reasonable doubt and proof by a preponderance of the evidence.
Therefore, we agree with the judge that the present civil proceedings
are not barred. United States v. Nat'l Assoc. of Real Estate Bds., 339
U.S. 485, 94 L.Ed 1007, 70 S.Ct. 711 (1950).

We also affirm the judge's conclusion that a civil penalty could be
assessed for the failure to immediately notify MESA of the ignition. As
the Board of Mine Operations Appeals held: "[Tlhe element of immediacy
is to be comnstrued as an integral part of the notification and preserva~
tion of evidence obligation of section 103(e) [of the Coal Act].”

U.S. Steel Corp., 8 IBMA 230, 236-37 (1977). Therefore, by failing to
comply with 30 C.F.R. § 80.11 (1975), Itmann violated section 103(e) of
the Coal Act and a penalty must be assessed for this violation. 2/

Finally, based on our review of the record, and in light of the
circumstances of this case, we conclude that the penalties assessed by
the judge reflect consideration of the statutory penalty criteria, are
appropriate for the viclations and should not be disturbed.

Accordingly, the decision of the administrative law judge is
affirmed.

Richard V. Back y Aetmig&ioney

,/// A//ﬂ//, ///’

f ;’flf frab / Chfmdssioner
7

| [ 4 4-},
,-'/,, f Lrdbann

A. E. Lavyso Commissioner

2/ Thus, we need not decide whether sectién 80.11 was, in and of
itself, a mandatory safety and health st ard,
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

July 16, 1982

GERALD D. BOONE :
Ve : Docket No. WEVA 80-532-D

REBEL COAL COMPANY

e

ORDER

On June 1, 1982, counsel for Rebel Coal Company filed a petition
for discretionary review and a "Motion to Permit Late Filing of a
Petition for Discretionary Review." We construe the latter to be a
request for relief from a final Commission order. 29 C.F.R. § 2700.1(b)
(Federal Rules of Civil Procedure apply in absence of applicable Commis~
sion rule); Fed. R. Civ. P. 60 (Relief from Judgment or Order). Cf.
Marshall v. Monroe & Sons, 615 F.2d 1156 (6th Cir. 1980); J.I. Hass Co.
v. OSHRC, 648 F.2d 190 (3d Cir. 1981).

On July 8, 1981, a Commission administrative law judge issued a
decision in which he concluded that Gerald D. Boone was discharged by
Rebel Coal Company in violation of section 1053(c¢)(l) of the Federal Mine
Safety and Health Act of 1977. 1In that decision the judge ordered the
parties to engage in further proceedings to determine the amount of
specific damages due Boone. 3 FMSHRC 1751 (July 1981)(ALJ). The
Commission dismissed as premature Rebel Coal Company's Petition for
Discretionary Review of the judge's decision. The Commission concluded
that, in view of further proceedings ordered by the judge, his decision
was not a reviewable '"final decision' within the meaning of the Act and
the Commission's rules. 3 FMSHRC 1900 (August 1981).

On January 11, 1982, the judge issued a decision and order awarding
damages and costs to Boone. & FMSHRC 37 (January 1982)(ALJ). No peti-
tion for discretionary review of.the judge's decision was filed and
forty days after its issuance it became a final order of the Commission
by operation of law. 30 U.S.C. § 823(d)(1).

In its request for relief from this final order, the operator
details the procedural history of this case including the fact that
review of the judge's finding of discrimination had been sought, albeit
prematurely. The operator further states that previously-retained
counsel "were under continuous instruction to appeal any decision
directing [the operator} to reemploy Complainant [miner]," but "[flor
some unknown reason'' prior counsel did not file a petition for review of
the judge's final decision of January 11, 1982,
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We have reviewed present counsel's request for permission to file a
petition for discretionary review at this time against the standards set
forth in Fed. R. Civ. P. 60(b)(1l). 1/ See 7 Moore's Federal Practice §
60.22[{2]; 11 Wright & Miller, Federal Practice and Procedure § 2858.
Although the claims of previous counsel's omission and the operator's
ignorance of the status of the litigation are not supported by affidavit,
in the particular circumstances of this case, we accept the operator's
representations as being made in good faith. We note that the judge's
final decision was served on previous counsel, but not on the operator
itself, and that the request for relief was filed within a reasonable
time after the operator learned of the present posture of the case.
Further, although counsel for the miner opposes the granting of any
relief at this time, no showing has been made that the claims made by
the operator are untrue. 2/

Accordingly, in the circumstances of this case, we grant the
operator's request for permission to file its late~filed petition for
discretionary review. 3/

2 Dy
A. E. Lawsor, Commissioner
i
1/ Fed. R. Civ. P. 60(b)(1l) provides: %
On motion and upon such terms as iarg just, the court may
relieve a party or his legal repf séntative from a final
judgment, order, or proceeding for the following reasons: (1)
mistake, inadvertence, surprise, or’ excusable neglect....
2/ The present situation is not analogous to that involved in Duval
Corp. v. Donovan & FMSHRC, 650 F.2d 1051 (9th Cir. 1981). 1In Duval the
operator's petition for discretionary review was filed on the thirty-
first day after the issuance of ithe administrative law judge's decision.
Thus, although the petition for review was untimely filed under the Act
and the Commission's rules, the judge's decision had not become a final
order of the Commission because 40 days had not passed since its issuance.
30 U.S.C. & 823(d)(1). In a Duval situation, the inquiry is whether good
cause for the untimely filing has been established. Valley Rock & Sand
Corp., WEST 80~3-M (March 29, 1982); McCoy v. Crescent Coal Co., 2
FMSHRC 1202 (June 1980). 1In the present case, however, the judge's
decision became a final order of the Commission and, therefore, the
request for relief is appropriately addressed under Fed. R. Civ. P.
60(b).
3/ In this order we have not considered whether to grant the petition
for discretionary review. We only rule that the petition may be filed
at this time so that the Commission may proceed to review the issues
raised and act upon the petition. 30 U.S.C. § 823(d)(2).
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

2 SKYLINE, 10th FLOOR %‘&@

5203 LEESBURG PIKE

FALLS CHURCH, VIRGINIA 22041 3\5\,
SECRETARY OF LABOR, : Civil Penalty Proceeding
MINE SAFETY AND HEALTH ,
ADMINISTRATION (MSHA),
Petitioner : Docket No. WEVA 82-110
v, : A. C., No. 46-01369-03038
AMHERST COAL COMPANY,
Respondent : MacGregor Cleaning Plant

DECISION AND ORDER OF DISMISSAL

Counsel for the Secretary of Labor filed on June 24, 1982, in the above-
entitled proceeding a motion for approval of settlement. Under the settle-
ment agreement, respondent has agreed to pay reduced penalties totaling $180
instead of the penalties totaling $1,260 as proposed by the Assessment
Office.

The motion for approval of settlement gives the following reason for
reducing the penalties proposed by the Assessment Office (p. 2):

The underlying citations in this action are based on nine
separate violations of 30 CFR 71.208(a), each of which was
originally assessed a penalty of $140. The cited standard re-
quires that each operator take a valid respirable dust sample
from each designated work position on a bimonthly basis. In
this action, subsequent to the filing of the civil penalty peti-
tion, respondent presented evidence showing that it had, in
fact, taken the required respirable dust samples and submitted
them to MSHA within the established timeframe., Copies of the
dust data cards indicating that the samples were taken at each
of the nine designated work positions are attached hereto as
Exhibit A. However, due to the transposition of two numbers in
block No. 10 of each dust data card, respondent was not given
credit for having taken and submitted the sampling results to
MSHA. Under the circumstances, the parties agree that respond-
ent's negligence was significantly less than originally assessed
and that a considerable reduction in penalty is warranted.

Each of the nine citations involved in this proceeding alleges that the
operator violated section 71.208(a) by failing to submit a required respirable
dust sample for a certain occupation in a designated work area for the bi-
monthly sampling cycle of June~July 1981, Seven of the nine citations desig-
nate the area involved as the ""001-0" section and two of them designate the
area involved as the "002-0" section. The seven citations in the "001-0"
section cite seven different occupational codes and the two citatiomns for
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the "002-0" section designate two different occupational codes. Each cita~
tion is based on an "Advisory of Non-Compliance" sent out by MSHA's
computer.

Each of the Dust Data Cards furnished by respondent in support of its
claim that it did not violate section 71.208(a) shows that respondent did,
in fact, submit a respirable dust sample for each of the occupational codes
involved for the bimonthly sampling cycle of June-July 198l. The only mis-
take which respondent made was that respondent wrote in Block No. 10 of the
card the numbers "010-0" for the seven samples submitted for section "001-0"
and wrote the numbers "020-0" for the two samples submitted for section
"002-0". Naturally, when data for respondent's samples were entered in MSHA's
computer, the computer gave respondent no credit for seven samples submitted
for section 001-0 because respondent’s samples had an erroneous designation
of section 010-0. Likewise, MSHA's computer did not give respondent credit
for two samples for section 002-0 because respondent had erromneously desig-
nated the samples for section 020-0.

Section 71.208(a) provides as follows:

(a) Each operator shall take one valid respirable dust
sample from each designated work position during each bimonthly
period beginning with the bimonthly period of February 1, 1981.
The bimonthly periods are * *# # June 1-July 31 % % #,

The evidence submitted with the motion for approval of settlement shows with-
out question that respondent did '"take one valid respirable dust sample from
each designated work position during' the bimonthly period here involved of
June 1 to July 31. Section 71.208(a) does not provide that respondent shall
make no mistakes in f£illing out his dust data card. The reguirements of the
regulations were fulfilled when respondent took the required respirable dust
samples for the designated working positions and submitted them within the
June-July 1981 time period.

Computers perform the functions which they have been programmed to
carry out. When mistakes are made by the human beings who feed facts into
a computer, those mistakes are not corrected by the computer. When an opera-
tor proves, however, that he took the samples, but made a clerical error in
submitting them to MSHA, the mistake should be corrected so that the operator
may be given credit for the having taken the samples and having submitted
them within the time period required by section 71.208(a).

In Co-Op Mining Co., 2 FMSHRC 3475 (1980), the Commission reversed an
administrative law judge's decision which had accepted a settlement agreement
in circumstances almost identical to those which exist in this proceeding.

In the Co-Op case, a respondent had submitted a respirable dust sample for an
employee who did work for it but had not submitfed a sample for a person who
MSHA mistakenly thought worked for respondent. The Commission said that no
violation of section 70.250(b) had occurred in that case. The Commission
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observed that the deterrent effect of paying penalties would not be advanced
by having a penalty paid for a violation which had not occurred. I believe
that the Commission's holding in the Co-Op case is controlling in the factual
circumstances which exist in this proceeding. A respondent should not have
to pay penalties for a clerical error. In 01ld Ben Coal Co., 2 FMSHRC 1187
(1980), the Commission affirmed a judge's decision in which he had held that
an inspector's clerical mistake of writing section 104(c} (1), instead of sec-
tion 104(c){2), on four different unwarrantable-failure orders should not be
considered as a reason for invalidating the orders since the inspector’'s mis-
take did not in any way prejudice respondent.

The purposes of the respirable-dust standards were not thwarted in any
way by the fact that respondent inadvertently transposed two numbers when
submitting nine respirable-dust samples. The provisions of section 71.208(a)
were complied with when respondent took the required samples and submitted
them within the required time period. Therefore, I find that no violations
of section 71.208(a) occurred, that the citations should be vacated, and
that the motion for approval of settlement should be denied.

WHEREFORE, it is ordered:

(A) Citation Nos. 9915322 through 9915330 dated August 13, 1981, were
issued in error and are hereby vacated.

{B) The Petition for Assessment of Civil Penalty filed January 7, 1982,
in Docket No. WEVA 82-110 is dismissed.

{C) The motion for approval of settlement filed on June 24, 1982, in
Docket No. WEVA 82-110 is denied.

{D) The hearing now scheduled to be held on August 3, 1982, in this
proceeding is canceled.

Richard C. Steffey E %
Administrative Law Judge

(Phone: 703-756-6225)

Distribution:
Janine C. Gismondi, Attorney, Office of the Solicitor, U. S. Depart-
ment of Labor, Room 14480-Gateway Bldg., 3535 Market St., Philadelphia,
PA 19104 (Certified Mail)

Richard W. Clonch, Esq., Associate General Counsel, Amherst Coal
Company, Port Amherst, Charleston, WV 25306 (Certified Mail)

1238



FEDERAL MINE SAI?ETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR

5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041 éﬁt 6 xgg‘z )
WALTER A. SCHULTE, 'z Complaint of Discharge,
Complainant Discrimination, or Interference

Ve 3
"¢ Docket No. YORK 81-53-DM
LIZZA INDUSTRIES, INC.,

s ®o

Respondent
DECISION

Appearances: G. Martin Meyers, Esq., Denville, New Jersey, for Complainant;
Frederick D. Braid, Esq., Minecla, New York, for Respondent;

Before: Judge Melick

This case is before me upon the complaint of Walter A. Schulte, under
section 105(¢)(3) of the Federal Mine Safety and Health Act of 1977,
30 U.S.C. § 801 et seq., the "Act," alleging that Lizza Industries, Inc.,
(Lizza) discharged him on October 15, 1980, in violation of section 105{(c)(1)
of the Act. 1/ Evidentiary hearings were held on Mr. Schulte's complaint
in Morristown, New Jersey, on October 13, 1981, and March 29, 1982, and, in a
telephone conference call, on April 16, 1982.

Mr. Schulte can establish a prima facie violation of section 105(c)(1)
of the Act if he proves by a preponderance of the evidence that he has
engaged in an activity protected by that section and that the discharge of
him was motivated in any part by that protected activity. Secretary ex rel
David Pasula v. Consolidation Coal Company, 2 FMSHRC 276 (1980), rev'd. on
other grounds, Consoclidation Coal Company v. Secretary, 663 F.2d 1211
(3rd Cir. 1981). Before his discharge on October 15, 1980, Schulte had been

1/ Section 105(c)(1) of the Act provides in part as follows:

""No person shall discharge * * * or cause to be discharged * * * or
otherwise interfere with the exercise of the statutory rights-of any miner
* * % jin any coal or other mine subject to this Act because such miner * * *
has filed or made a complaint under or related to this Act, including a
complaint notifying the operator or the operator's agent, or the representa-
tive of the miners at the coal or other mine of an alleged danger or safety
or health violation in a coal or other mine * *# * or because such miner * * %
has instituted or caused to be instituted any proceeding under or related to
this Act * * * or because of the exercise by such miner * * * on behalf of
himself or others of any statutory right afforded by this Act."
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employed at Lizza's Mount Hope Quarry as a bulldozer operator and laborer,
He asserts three separate claims of protected activity. First, he alleges
that two weeks before his discharge he made safety complaints to foreman
Jesse Parzero concerning unguarded belts, inadequate "stop devices" on moving
machinery, explosive and flammable material stored near electric receptable
boxes, unsafe catwalks and obstructed fire fighting equipment. Second, he
asserts that around the same time he had complained to some unidentified
person or persons that he had not received training needed to safely per-
form an assignment to stem explosives. Third, he alleges that he reported
some of the above safety complaints to an official of the Federal Occupa~-
tional Safety and Health Administration (OSHA) on October 6, 1980, and later
that same day to Bernard Quinn, an employee of the Federal Mine Safety and
Health Administration (MSHA).

While the credible evidence of record does mnot support Schulte’s first
two claims of protected activity and indeed he appears to have abandoned
those claims in his posthearing memorandum, there is no dispute that Schulte
did in fact report safety complaints to MSHA on October 6, 1980, 2/ These
latter complaints are clearly protected activities under section 105(c)(1).
Supra note 1, p. l. Accordingly, following the Pasula analysis, the next
step is to determine whether the operator, in discharging Schulte, was moti-
vated in any part by those protected activities.

Direct evidence of motivation in section 105(c) discrimination cases
is rare. Secretary ex rel Chacon v. Pheips Dodge Corporation, 3 FMSHRC 2508
(1981). 1In this regard, in the Phelps Dodge case the Commission quoted
with approval from the circuit court decision in NLRB v. Melrose Process—
ing Co.. 351 F.2d 693 (8th Cir. 1965):

It would indeed be the unusual case in which the
link between the discharge and the [protected] activity
could be supplied exclusfvely by direct evidence. Intent
is subjective and in many cases the discrimination can
be proven only by the use of circumstantial evidence.
Furthermore, in analyzing the evidence, circumstantial
or direct, the [NLRB] is free to draw any reasonable
inferences.

In this case, the evidence is undisputed that Mr. Schulte reported his
safety complaints to MSHA on October 6, 1980, and that two MSHA inspector’'s

2/ The first allegation of safety complaints is denied by Parzero. In addi-
tion, presumably available witnesses who it is claimed would have corroborated
Schulte's allegations in this regard were not called by Schulte to testify.
Under the circumstances, it may be inferred that those witnesses would not in
fact have corroborated Schulte. It is not at all clear, moreover, whether

the second complaint was made to any management personnel. In addition,

the credible evidence shows that Schulte was in fact trained in stemming
explosives.
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appeared at the Mount Hope Quarry on October 14, and 15, 1980, to conduct
their inspection. On the first day of their inspection, they cited the
operator for inadequate guarding of a conveyor. Mr. Schulte was discharged
on the second day of the inspection by plant manager Fred Oldenburg. The
decision was apparently made at a meeting that day in which Oldenburg, fore—
man Jesse Parzero, company official Jim Greniti, and shop steward Vincent
"Yinnie" Crawn were present. Both Oldenburg and Parzero admitted that at the
time of Schulte's discharge, they knew of "rumors” that Schulte had initiated
the MSHA inspection.

Oldenburg also testified that "Jimmy [Greniti] may have brought up the
fact [at this meeting] that this [Schulte's discharge] [had] absolutely no-
thing to do with the MSHA inspection.” This gratuitous statement, while faci~
ally a denial that Schulte's complaints to MSHA had anything to do with his
discharge, suggests in the overall context of the circumstances a guilty
awareness that indeed the contrary was true. The remark is suggestive, more-
over, of the existence of a conspiratorial agreement that in the event
Schulte's discharge should be challenged the response of the conspirators
would be that his discharge had "absolutely nothing to do with the MSHA
inspection."

The evidence that the Lizza officials had some knowledge, albeit "ru—
mors', that Schulte had called in the MSHA inspectors, the coincidence in
time between the MSHA inspection and Schulte's discharge and the peculiar
gratuitous denial that Schulte's discharge was the result of the MSHA inspec-
tion are relevant circumstantial factors in determining motivationo‘g/ From
this circumstantial evidence, it could very well be inferred that Mr, Schul-
te's discharge was at least partially motivated by his protected activities.

Even assuming, however, that Schulte had therefore established a prima
facie case under Pasula, that ‘would not be the end of the matter. The Com~-
mission also stated in Pasula that the employer may affirmatively defend
against such a case by proving by a preponderance of all the evidence that,
although part of its motivation was unlawful, (1) it was also motivated by
the miners' unprotected activities, and (2) that it would have taken adverse
action against the miner in any event for the unprotected activities alone.
2 FMSHRC at 2799-2800.

3/ On the subject of motivation, Schulte had also alleged that immediately
after he was notified of his discharge, Parzero told him, in the presence

of co-worker Robert Boisvert, 'this is what you get, Mister, for bringing

in MSHA". However, both Parzero and Boisvert denied that any such statement
was made. Under the circumstances, I give no credence to Schulte's testi-
mony in this regard. Schulte further alleged that shop steward "Vinnie"
Crawn also said to him "you stirred up a hornet's nest -— it's a new company

-=- they didn't need the trouble, that's why they routed you". In the absence
of any corroboration from Mr. Crawn himself, I can give but little weight

to this hearsay evidence. Finally, Schulte also claimed that one of the MSHA
inspectors, Robert Held, warned him that Lizza had singled him out for com~
plaining to MSHA. Since Inspector Held flatly denied making any such state-
ment, I am likewise able to accord but little weight to this allegation.
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Within this framework, Lizza alternatively defends by claiming that
Schulte was fired for his attendance problems and that he would have been
fired in any event for that unprotected reason alone. In support of this
defense, Lizza produced Schulte's time cards dating from June 30, 1980, and
warning letters evidencing progressive disciplinary action against Schulte
because of attendance problems preceding his discharge. The Commission has
stated that in analyzing this evidence, the function of the Administrative
Law Judge is only to determine whether the asserted business justifications
are credible and, if so, whether they would have motivated the particular
operator as claimed. Frederick G. Bradley v. Belva Coal Company, 4 FMSHRC

(Decided June 4, 1982).

Plant Manager Fred Oldenburg, testified that Schulte was discharged because
of his repeated and unexcused tardiness, early departures, and failure to
show up for work. Referring to Mr. Schulte’s time cards (Operator's Exhibit
No. 4) Oldenburg observed that Shulte's problem began on September 14, 1980,
when he "punched out" early. Presumably Mr. Oldenburg was referring to the
time card for the pay period ending September 14, 1980, which reflects that
on September 10, 1980, Mr. Schulte punched the time clock shortly after 2
p.m., giving him only 6-1/2 hours in a regular 8-1/2 hour work day. Olden—
burg told foreman Parzero to talk to Schulte about this early departure.
Oldenburg testified that he also had the letter dated September 23, 1980
(Operator's Exhibit No. 3) prepared and that he personally delivered it to
Schulte on September 23, or September 24, 1980. According to Oldenburg,
Schulte signed the letter in his presence and returned it.without protest.
The body of the letter reads as follows:

Your attendance practices leave much to be desired.
These practices cannot be tolerated. 1 am, therefore,
formally informing you that if these practices continue,
you will be suspended and subsequently terminated. If
you have any questions, please let me know.

Schulte acknowledged receiving that letter by his signature in pencil and

by doing so, also acknowledged the following statement: ™I hereby understand
that if my poor attendance practices continue, I will be suspended for 3 days
and terminated thereafter if the practices continue.”

Schulte's attendance problems continued, according to Oldenburg, and
led to the issuance of another disciplinary letter and to his later discharge.
Oldenburg observed that Schulte was 6 to 10 minutes late for work on Septem—
ber 23, and on September 24, 1980, that he left work 1-1/2 hours early on
September 30, 1980, and that he did not show up for work or call in
on October 2, 1980. The corresponding time cards (Operator's Exhibit
No. 4) support this testimony. Although Schulte claims that he called
in concerning his absence on October 2, it is clear that none of these
incidents was excused by the operator. Oldenburg told Schulte on
Saturday, October 4, that he was being suspended for 3 days, and that he
was not to report to work on the following Monday, Tuesday, and Wednesday.
Oldenburg followed up with a letter to Schulte dated October 6, 1980,
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(Operator's Exhibit No. 2) which he personally delivered to Schulte upon
Schulte's return from the 3~day suspension. The letter reads as follows:

Your attendance practices and work attitude leave much

to be desired. You have been warned about these practices,
yet you continue to be insubordinate. You are therefore
suspended without pay for 3 days. If your performance
does not improve, your employment will be terminated. If
you have any questions, please let me know.

Schulte admits receiving and signing the acknowledgement on this letter,
presumably on Thursday, October 9, 1980. In signing the letter, Mr., Schulte
acknowledged the following statement: "I hereby understand that if my poor
attendance practices and work attitude continue, I will subsequently be
terminated." Schulte reportedly stated upon his receiving the letter, "I'm
not going to give you any trouble. I'll sign it." &/

According to Oldenburg, even after the warning letters and suspension,
Schulte continued to show up late and to leave early. Schulte left work
one-half hour early on October 10, 1980, left early on October 14, 1980,
and showed up 6 minutes late on October 14, 1980. Schulte'’s time cards
corroborate this testimony and indeed, Schulte himself admits that he left
early without an excuse on October 10 and 14, Moreover, although Schulte
alleges that he called in on October 2nd, he presented no affirmative evi-
dence that any of his absences were excused. ' :

Schulte was thereafter discharged on October 15, 1980. The discharge
letter {Operator's Exhibit No. 1) of the same date reads as follows:

You had been warned - several times and subsequently susg-
pended without pay as a result of poor attendance practices
and insubordination. At a meeting held on Wednesday,
October 15, 1980, you stated that your attitude had not
improved and would not improve as a result of your no longer
operating the bulldozer out at out Mount Hope plant.

You were reminded on several occasions, and specifically
on Thursday, October 9, 1980, by your foreman, Jesse Parzero,
that your job required over time each day. You have opted to
neglect these instructions and have left your work area prior
to the designated quiting time.

ﬁ/ Schulte claims that he was handed the disciplinary letters dated Septem—
ber 23, 1980, and October 6, 1980, at the same time, presumably on October 9th,
and signed those letters, one right after the other, using the same pen. The
original letters were subsequently admitted into evidence (Operator's Exhi-
bits 2 and 3) and clearly show that Mr. Schulte signed one in pencil and

one in pen. Under the circumstances, I give no weight to Schulte's allega-
tions in this regard.
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Our prior verbal warnings, written warning, and discipli-
nary suspension have obviously failed to rehabilitate you.
You have therefore left us no choice but to terminate your
employment, effective today, October 15, 1980, at 1:30 p.m.

The uncontradicted evidence of Schulte's poor work attendance clearly
supports the operator’s alleged business justification for Schulte's dis-
charge. Schulte contends, however, that his discharge was nevertheless
discriminatory because other employees had equally poor attendance records
but were not similarly disciplined. This contention, if true, could very
well affect the credibility of the operator’s alleged business justification.
Belva Coal, supra. In particular, Schulte claims that co-workers Harley,
Bell, and Brock had attendance records as poor as his own but were not
similarly discharged. The time cards for those employees are in evidence,
however, and Schulte has not shown how those records support his argument.
Moreover, from my own independent appraisal of those records, I do not find
that they support Schulte's contention in this regard.

In conclusion, I find that while Lizza may very well have had a "mixed
motivation” for discharging Schulte, it had credible "business justifi-
cations" to discharge Schulte exclusive of any protected activities and it
clearly would have discharged Schulte in any event for his unprotected acti-
vities alone. Pasula, supra., Belva Coal, supra. Accordingly, the complaint
of unlawful discharge is denied and this case is dismissefl.

Distribution:

G. Martin Meyers, Esq., Suite 106, Denvillle Professional Plaza,
35 West Main Street, Denville, NJ 07834 (Certified Mail)

Frederick D. Braid, Esq., Raines and Pogrebin, P.C., 210 0ld Country
Road, Mineola, NY 11501 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR

5203 LEESBURG PIKE QJUL 7 1982

FALLS CHURCH, VIRGINIA 22041

SECRETARY OF LABOR, _ : Civil Penalty Proceeding
Petitioner
: Docket No. SE 79-46~-PM
V. AC No. 01-00040-05006-F
ALLIED PRODUCTS COMPANY, - Montevallo Quarry & Mill
Respondent :

ORDER ON REMAND

In Allied Products Co. v. Federal Mine Safety and Health Review Commission,
No. 80-7935, S5th Cir. Unit B (February 1, 1982), rehearing den. March 9, 1982,
the Court affirmed a2 final order of the Commission in this case, finding that
Allied Products violated three mandatory safety standards. 2 FMSHRC 2517 (ALJ,
Sept. 1980). The Court found, however, that the penalties assessed were an
abuse of discretion and remanded for further proceedings "with instructions to
recalculate the penalties based on the existing record and on comsiderations
outlined in this opinion." The Court’s mandate was received by the C mmission
on April 9, 1982.

The Commission remanded the case to me on May 5, 1982, for "the initial
determination of the necessary and appropriate action in light of the Court's
decision and remand."

On June 26, 1982, the parties filed a Settlement Agreement propoesing total
penalties of $5,000 for the three violations found in my original decision. I
find this Settlement to be consistent with the Court'’s decision and remand.

WHEREFORE IT IS ORDERED that:

1. The proposed Settlement Agreement is APPROVED.

2. The penalties issued in my decision of September 14, 1980 are hereby
changed to read as follows: A penalty of $2,000.00 for Citation No. 81004,a
penalty of $1,000.00 for Citation No. 81007, and a penalty of $2,000.00 for
Citation/Order No. 81053.

3. Respondent shall pay the Secretary of Labor the above penalties, in the
total amount of $5,000.00,within 30 days of this Order.

CL&Z@4;w :%kwv&1/’

WILLIAM.-FAUVER, JUDGE

Distribution Certified Mail:

Terry Price, Esq., Office of the Solicitor, US Department of Labor, 1929 Ninth
Ave.. South, Birmingham, AL 35203

Gilbert E. Johnson, Esq., 1212 Bank for Savings Building, Birmingham, AL 35203

1245



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE v %W

FALLS CHURCH, VIRGINIA 22041 &ﬁ

EASTERN ASSOCIATED COAL CORP,, : “Contest of Notice .
Contestant : =
: Docket No. PITT 76X%X203
v. : Notice No. 1 CPB; 6/24/76
SECRETARY OF LAROR, : Delmont Mine

MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), :
Respondent :

ORDER OF DISMISSAL

On May 3, 1982, the Commission reversed my decision of April 14, 1977,
vacating the citation issued in this case. At the same time, the Commission
remanded the case to me "for further proceedings consistent with this
decision."

On May 24, 1982, I directed the parties to advise me as to whether
they desired to be heard further on the remand.

On June 29, 1982, respondent MSHA advised me that the violation of
June 24, 1976, has been vacated and that a civil penalty was never assessed
against the operator. In addition, MSHA advises that Eastern Associated
Coal Corporation no longer owns the mine in question, and considering
the lengthy time interval since the issuance of the citation, MSHA has
decided that no further enforcement action will be initiated.

On July 1, 1982, Eastern Associated Coal Corporation advised
me that it desires no further opportunity to be heard in this matter,
that it does not believe that there is a necessity of further briefing,
and that it would appear that there are no remaining issues to be decided.

In view of the foregoing, this matter is now DISMISSED.

T p1i

dministrative Law Judge
Distribution:

R. Henry Moore, Esq., Rose, Schmidt, Dixon & Hasley, 900 Oliver Bldg.,
Pittsburgh, PA 15222 (Certified Mail)

Leo McGinn, Michael McCord, Escs., U.S. Dept. of Labor, Office of the
Solicitor, 4015 Wilson Blvd., Arlington, VA 22203 (Certified Mail)

Maf%e%gi gggaﬁéi%iq., UMWA, 900 15th St., NW, Washington, DC 20005
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR

5203 LEESBURG PIKE jﬂt cﬁi

FALLS CHURCH, VIRGINIA 22041

FRED GANCHUK, : Complaint of Discrimination
LESKO BUGAY, : »
Complainants : Docket No, PENN 81-164-D
V. : Docket No. PENN 81-165-D

ALOE COAL COMPANY,
Respondent
DECISION
Appearances: Ronald J. Zera, Esquire, Belle Vernon, Pennsylvania, for
the complainants; Robert A, Kelly, Esquire, Pittsburgh,
Pennsylvania, for the respondent,

Before: Judge Koutras

Statement of the Proceedings

On February 19, 1981, the complainants filed discrimination
complaints with the Secretary of Labor (MSHA), against the respondent
pursuant to section 105(a) of the Federal Mine Safety and Health Act
of 1977, claiming that the respondent had discriminated against them
by issuing two letters concerning an accident which had occurred on mine
property. Both complainants were involved in the accident, and the
letters advised them that should such an accident be repeated, the
respondent company would take '‘mecessary disciplinary steps appropriate
with the accident" against them. Subsequently, oa Xay 8, 1981, MSHA
advised the complainants that upon completion of an investigation concerning
their complaints MSHA determined that violatiocns of section 105(c)
had not occurred. Complainants were advised that if they disagreed
with MSHA's disposition of their complaints, they were free to file
complaints on their own behalf with this Commission. Complainants
subsequently filed their complaints pro se with the Commission on June 3, 1981,
and subsequently retained counsel to represent them.

The letters which prompted the complaints of discrimination are
dated January 2, 1981, are addressed to the complainants at their
residences, and are signed by respondent's Safety Director, P. R. Belculfine.
The content of both letters are identical, and they state as follows
(Exhibit R-2):
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This letter is being written in reference to the
incident on January 2, at noon, whereby the 275-B
Hi~Lift backed into the right front side of Company
Jeep #20 at the raw coal feed area of the Coal Washer.

Due to the rash of such accidents happening in the
last two months, we reposted a Notice in reference

to Company Safety Rules and Policy regarding moving
equipment in work areas. Fortunately no one has been
injured by these accidents, but the near misses and
expensive repair bills due to these accidents warrant
us to put you on notice.

Equipment operators should have their equipment in
control at all times and personnel vehicles should keep
far enough away that they will not be backed into by
heavy equipment.

Should such a similar accident happen again, the Company
will have to take the necessary disciplinary steps
appropriate with the accident.

By agreement of the parties, these cases were consolidated for trial
in Pittsburgh, Pennsylvania, April 7, 1982, and the parties appeared
and participated fully therein. Posthearing briefs were filed, and the
arguments presented have been fully considered by me in the course of
these decisions.,

Isgues
The principal issue presented in these proceedings is whether or
not the respondent has discriminated against the complainants and whether
the letters which they received as a result of the accident in question were

in fact prompted by any protected mine health and safety activities,

Applicable Statutory and Regulatory Provisions

1. The Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 301
et seq.

2. Sections 105(c)(1l), (2) and (3) of the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. §§ 815(c)(1), (2) and (3).

3. Commission Rules, 30 CFR 2700.1 et seq.

Testimony and evidence adduced by the complainants.

Lesko Bugay testified that he has been employed by the respondent
for 38 years, is a member of the mine safety committee, and also serves
as President of Local Union 9636. On January 2, 1981, he was performing
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his duties as a "hi-1ift" operator at the coal stock pile located on a
hill above the mine office. In accordance with the usual procedure, he
had been relieved for lunch by Mr. Fred Ganchuk, and he drove a company
jeep to lunch, Upon his return, he parked the jeep in the usual spot.
As he alighted from the vehicle and looked back, Mr. Ganchuk backed

the hi~1ift up and struck the jeep. After a few words between them,
Mr, Ganchuk went to the mine office and reported the accident. The
next day, Mr, Pat Belculfine gave him a letter concerning the incident
and informed him that "it didn't mean anything'. However, upon reading
the letter Mr. Bugay concluded that the last paragraph of the letter
placed him on probation for being involved in the accident and he asked
Mr. Belcufine to withdraw the letter. When he refused, Mr. Bugay filed
a "regular grievance", and another "safety grievance' was also subsequently
filed (Tr. 10-14).

On cross—examination, Mr. Bugay stated that he parked the jeep in
question in the same spot where Mr., Ganchuk had parked it when he came
to relieve him for lunch. He also indicated that he parked it next to
the fuel tanks near the coal pile, but no personal vehicles were parked
there and he does not park his personal vehicle there either. Mr. Bugay
described the coal loading process with the hi-lift and confirmed that
he was aware of company policy and the posting of a notice on December 15, 1980,
concerning vehicles.

Mr. Bugay testified that the vision to the rear of the hi-lift is
bad because of the different equipment obstacles and he assumed that
Mr. Ganchuk had observed him when he parked the jeep. He also indicated
that Mr. Ganchuk did not waive to him, and he confirmed. that he was aware
of the fact that prior accidents had -occurred and that from his experience
around heavy equipment, extra precautions were called for (Tr. 14-18).
He also confirmed that during the grievance complaint which he filed,
his position was that an oral reprimand, rather than a written letter,
would have been appropriate in his case and he wanted the letter retracted,
particularly the last paragraph (Tr. 19). He also indicated that others
who have been involved in similar accidents never received any letters,
and while the company did give him an opportunity to make restitution
for the damage to the vehicles, he declined to pay because he did not
believe it was "the right way" (Tr. 21).

In response to bench questions, Mr. Bugay stated that the procedure
of parking the jeep and being relieved by Mr. Ganchuk for lunch had
been followed by both of them over a period of a year prior to the accident.
The fender of the company jeep was damaged, but he could not estimate the
cost of repairs, and he confirmed that a "hi-1ift' is in fact a front-end
loader (Tr. 24). It had a back-up alarm, but he could not recall whether
it was operational and he confirmed that the loader backed into the jeep
while the jeep was parked, and that he was standing approximately 15 feet
away at the time of impact. He did not have to get out of the way of
the loader in trying to get Mr. Ganchuk's attention, and he assumed that
Mr. Ganchuk had seen him and that is why he parked the jeep where he did
(Tr. 24-25).
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Mr. Bugay stated that the letter jeopardized his job because it
places him in an "evaluation program", that "the next step could be
my job", and that this was true even if the last paragraph of the letter
were to be deleted. He believed that an oral reprimand would have been
more appropriate because it makes a person be more alert '"by someone
telling you that they're not happy with it" (Tr. 26-27).

Fred Ganchuk testified that he was operating the front-end loader
which collided with the jeep in question on January 2, 1981, He confirmed
that he had relieved Mr. Bugay for lunch and that he did not see Mr. Bugay
when he parked the jeep because "he pulled into my blind spot'. The jeep
was able to move after he hit it, and he reported the accident (Tr. 27-29).

On cross—examination, Mr. Ganchuk described the loader in question
as a ''six or seven yard bucket", and generally described its dimensions.
He conceded that the accident was serious and could have resulted in a
fatality. He also confirmed that he was aware of the posted company policy
concerning vehicles, and he explained the accident as follows (Tr. 30-31):

Q. And yet, Mr. Bugay went ahead and parked within
your working radius and within your blind spot
as vou say?

A, Well, this is where we always stop at, because,
we watch for each other coming in there. It just
happened to be he got in when I wasn't looking
back. Got into the blind spot and I didh't see
him,

Q. Now, before you pull in there don't you gain
the attention of the operator?

A. We do now. At that time we didn't. I watched
to make sure that he was looking back and see me
and I pulled in there and stopped.

Q. So before this you would always try to gain his
attention before you entered his work area?

A. I always watched to make sure he was looking
back to see me. He would always give me some kind
of a signal that he had seen me in some sort or
other, he'd wave his hand or something.

Q. Did you give any signal on this day that you had
seen Mr. Bugay come back from lunch?

A, No, sir,

Q. In fact, you say, he must have been within your
blind spot?

A, Yes, sir.
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Mr. Ganchuk stated that had he seen Mr. Bugay the accident would have
been avoidable, and had he waited until he acknowledged his presence
the accident would not have happened. He confirmed that the company
gave him an opportunity to make restitution for the damaged vehicles
but that he declined to do so {(Tr. 33).

In response to bench questions, Mr. Ganchuk confirmed that the reason
the jeep was brought in close proximity to the end loader he was operating
was for the convenience of he and Mr. Bugay, and that this "was a routine
thing" (Tr. 35). He also indicated that there is no written procedure
as to where the jeep is parked when he relieves Mr. Bugay, and it is
"a matter of habit™ (Tr. 35). He believed the letter discriminated
against him because *“the next time that anything happens I lose my job"
(Tr. 36). He believes the letter could be used against him as the first
step in any future disciplinary action against him, and he confirmed thart
he also filed a grievance over the incident (Tr. 36).

On further cross, Mr. Ganchuk conceded that the accident merited
an oral reprimand from his supervisor, but since it was his first offense
of this kind, he believes that the letter was not appropriate (Tr. 40).

Pat Belculfine respondent's safety engineer and safety director,
was called as an adverse witness and confirmed that he issued the letters
in question to Mr. Bugay and to Mr. Ganchuk. The letters were issued
to make them aware of company policy dealing with working around equip-
ment and they are still in their personnel files and will remain there
until the instant case is decided. He stated that the accident in question
was a serious one and could have resulted in serious injury or death.
He explained the last paragraph of the letter and indicated that any
future accidents would have to be considered on the merits (Tr. 41-44).
Mr. Belculfine identified a copy of a company Notice dated February 13, 1981,
dealing with the operation 6f heavy equipment and a system for operators
acknowledging each other. The notice was issued after the letters in
question were served on the complainants, and it was part of the settlement
of the Union safety grievance (Tr. 44, exhibit R-4).

Mr, Belculfine confirmed that other accidents had occurred at the
site of the accident involving Mr. Bugay and Mr. Ganchuk, as well as
other accidents involving equipment operators. However, he denied that
those involved in those accidents did not even receive a verbal warning
(Tr. 45)., In response to questions concerning prior accidents involving
a Mr. Wolfe and a Mr. Chumpko, Mr. Belculfine scknowledged that they
received no letters from the company concerning the incidents (Tr. 46).
Mr. Belculfine conceded that the Union had made complaints about the coal
pile in question, but insisted that they dealth with "different matters"
(Tr. 46).

With regard to the incident involving Mr., Wolfe, Mr. Belculfine
stated that while Mr. Wolfe backed into a coal truck, the truck driver
was at fault and Mr. Wolfe was not required to make restitution because
it was his own truck (Tr. 46). As for Mr. Chumpko, he was verbally reprimanded,
and it was one of the determining factors leading to his discharge (Tr. 47).
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Mr. Belculfine confirmed that he spoke with Mr, Bugay about the accident,
but could not recall whether he discussed it with Mr. Ganchuk., He denied
that he issued the letter to Mr. Bugay because he was on the safety
committee and the president of the local (Tr. 48). He also indicated
that in considering other accidents which had occurred prior to the
incident in question, each incident is taken on its own merits, and in
certain instances, reprimands were given (Tr. 48). 1In response to
questions concerning these past accidents, Mr. Belcufine testified as
follows (Tr. 50-53):

THE WITNESS: Okay. On December 12th, there
was a hi-1ift that backed over the supply truck and
demolished the supply truck. The person involved in
that accident didn't come back to work. There was a
letter drafted to be given to this person. This
person did not come back to work and this person
voluntarily quit.

The other accident that I think he is referring
to at that time, is the Wolfe accident where the hi-
1lift backed into the coal truck.

JUDGE KOUTRAS: Okay. And is that the case,
in which you stated that the truck, that the trucker
owned the truck?

THE WITNESS: Yes.

JUDGE KOUTRAS: He was at fault?

THE WITNESS: Yes, the trucker was at fault.

JUDGE KOUTRAS: Who would have been a recipient
of a letter, in that case, the other individual?

I take it that since you made a determination
that the trucker was at fault, that he was the only
one that would have been reprimanded., And was he an
independent contractor, owned his own truck?

THE WITNESS: Independent, ves.

JUDGE KOUTRAS: Not a company employee?

THE WITNESS: No.

JUDGE KOUTRAS: Does that explain why you didn’t
send him a letter?

THE WITNESS: Yes.
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JUDGE KOUTRAS: AIl right, Mr. Zera.
BY MR. ZERA:

Q. The hi-~lift operator who backed into the supply
truck, was that your employee?

A. Yes.
Q. He didn't receive a letter, did he?
A. No he didn't.

JUDGE KOUTRAS: But, Mr. Zera, I think he explained.
Is that the gentleman that --— just a minute.

Am I to understand that the hi-lift operator is the fellow
that never came back to work?

THE WITNESS: No. The supply truck driver, the union
employee who was driving the supply truck, behind the hi-lift.

JUDGE KOUTRAS: Didn't return to work?
THE WITNESS: No.

JUDGE KOUTRAS: Why didn’'t the hi-1ift operator get a
letter? That's what he's asking vou.

THE WITNESS: Because, it was not his fault.
BY MR. ZERA:

q. Well, who's %ault was the accident between Mr. Bugay and
Mr. Ganchuk?

A, Both.

Q. What was the incident involving Mr. Chumpko?

A, Foreman on the midnight turn approached Mr. Chumpko, it
was foggy and bad visibility and he approached the hi-1ift and
the hi-lift operator didn't see him.

q. What happened?

A, His wheel hit the pick up truck.

Q. Who's wheel?

A, The foreman's truck., The hi-1ift wheel hit the foreman's
vehicle.
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Q. Who was driving the hi~1ift?
A. Danny Chumpko. The hi-1ift operator.
Q. And he hit the foreman's truck?

A, Yes.

Q. And Danny Chumpko, the hi-1ift operator, hit the
foreman's truck did not receive a digciplinary letter?

A, No.

Q. And that's very similar to the accident between Mr. Bugay
and Mr. Ganchuk, is it not?

A, No. That is different.

On cross—examination, Mr.Belculfine identified a copy of a letter that
he had personally drafted in December 1980, for the mine superintendent
proposing to suspend an employee for five days for violating company policy
and safety rules in connection with an accident involving a company supply
truck. The employee subsequently quit his job voluntarily, and Mr. Belculfine
identified a copy of company personnel records confirming this fact
(Tr. 53-59; exhibits R-6 and R-7). He also indicated that after he spoke
with Mr. Bugay about the accident on January 2, 1981, he discussed the
matter with Mark and David Aloe in the mine office and they instructed
him to write the two letters in question because of the seriousness
of the accident (Tr. 61).

In response to bench questions, Mr. Belculfine stated that he considered
Mr. Bugay to be a very good worker and commented that I wish I had two
more dozen men like him', He stated that the damage to the jeep was
approximately $650 and that the loader sustained no damage, He indicated
that there is no company policy concerning an employee making restitution
for damaging company property, but conceded that had Mr, Bugay and Mr. Ganchuk
made restitution the instant case would have been settled (Tr. 63-64). In
further explanation, respondent's counsel stated that had restitution been
made, the letters would have been retracted and the matter resolved (Tr. 66—57).

Testimony and evidence adduced by the respondent

Mark Aloe, President, Aloe Coal Company, testified that he has known
Mr. Bugay for all of his life, and that Mr. Ganchuk has worked for the
company approximately seven years. He confirmed that he instructed Mr. Belculfine
to send the letters in question after he informed him about the accident
in question. He explained that he did so because of a rash of the same
kind of accidents, which were potentially serious in that someone could
have been injured or killed, and because of the potential loss of company
property. He considered both Mr. Bugay and Mr. Ganchuk to be good employees

and confirmed that this was the first such incident in which they were
involved (Tr. 93-95).
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On cross—examination, Mr. Aloe stated that he was not involved in
the question of restitution and that his brother David, a company vice-
president, made that decision. He confirmed that he employs approximately
63 miners, but that he normally does not attend grievance meetings, but
on occasion attends monthly union and management communications meetings,
He never attended any meetings in which the safety of the coal pile was
discussed (Tr. 95-~97).

Responding to the complainants' assertions that none of the individuals
involved in the prior accidents received any reprimand letters, Mr. Aloce
stated that each accident is taken on its own basis, and that mine management
attempts to determine who was at fault. Conceding that a foreman was
fired some months after his involvement in an accident, Mr. Aloe stated
that the accident was approximately 85% of the reason why he was fired
(Tr. 98). With regard to the so-called "rash of accidents’ mentionad
in the letters sent to Mr. Ganchuk and Mr. Bugay, Mr. Aloe confirmed that
they refer to the prior accidents testified to in this proceeding (Tr. 99).

Complainants’® arguments

In their post-hearing arguments, complainants assert that the
"disciplinary letter" they received violates the Act in that they were
discriminated against for engaging in protected activity. In support of
this conclusion, complainants maintain that the testimony at the hearing
reflects that the Union, by and through its president and spokesman
Lesko Bugay, made frequent complaints about the safety of the coal pile
area, and that the respondent was aware of the emplovees concern about
this area and that Mr. Bugay was the spokesman for these concerns. Since
Mr. Bugay is president of the local, as well as a safety committeeman,
complainants suggest that he was singled out for discipline so as ''to
stem the constant complaints and concerns of the membership'. No such
argument is advanced on behalf of Mr. Ganchuk.

Aside from Mr. Bugay's service as a union officer and member of the
safety committee, complainants argue that prior accidents had occurred
at the coal pile area in question, but that no one involved in those
accidents received letters of the type given to the complainants. Citing
an incident involving a Mr. Wolfe, complainants state that he was involved
in a serious incident where a hi-1ift backed into a truck, but received
no disciplinary letter. Citing a second incident involving a Mr. Danny
Chumpko, where another hi-1ift operator again hit a foreman's truck,
complainants assert that again, the hi-lift operator never received a
disciplinary letter or warning. Although respondent maintained that the
foreman was discharged as a result of this incident, since the discharge
occurred four menths after the incident, complainants argue that it is
incredible to believe that the discharge was motivated by the accident
in question.

With regard to the respondent's posting of the December 15, 1980,

"Notice'", complainants maintain that this notice does not justify the
letters issued to the complainants, and that the notice does not cover

1255



the circumstances of the Bugay-Ganchuk accident. Since a new "Notice™
was reposted with mew instructions after the January 2, 1981, accident,
complainants conclude that the respondent recognized the fact that the
prior notice did not cover the incident in question, and that had the
complainants violated the December 15 notice, respondent would not
have found it necessary to post a new and different notice.

Complainants assert that the facts of this case lead to the
conclusion that Mr. Bugay and Mr. Ganchuk were treated disparately
or differently than other employees who happened to be in similar or
identical accidents, and that the only one factor that separates them
from all of the other individuals involved in accidents at the coal
pile is the fact that Mr. Bugay is an officer of the union and a safety
committeeman, and that the respondent sought to stem the complaints
concerning the inherent dangers in that area.

Complainants believe that it is obvious that if all other employees
involved in like or similar accidents at the coal pile received warning
letters, there would be nothing to distinguish Mr. Bugay and Mr. Ganchuk
from the normal practice of the respondent. However, on the facts of this
case, complainants maintain that this is not so and that the complainants
cases are a ''first". This is all the more shocking, argue the complainants,
when one considers Mr. Bugay's previous unblemished record with nearly
40 years work experience and the employer’s statement that he wished he
had "two dozen wmore' like him (Bugay). If that were true, maintains the
complainants, no warning letter would issue.

In conclusion, the complainants .assert that the letters they received
are "threats" which have placed their jobs in jeopardy, even though some
15 months have elapsed since the accident in this matter and there have
no intervening accidents involving the complainants here., Citing the
cases of Phillips v. Interior Board of Mine Operations Appeals, 500 F.2d
772 (D.C. Cir. 1974), and Baker v. Interior Board of Mine Operations Appeals,
595 F.2d 746 (D.C. Cir. 1978), complainants assert that they have the
right, and are protected in the exercise of that right, to express their
safety concerns to their immediate supervisor or to their employer.

Respondent's arguments

Citing Pasula v. Consolidation Coal Company, 2 FMSHRC 2786; Z BNA MSHC
1001, October 14, 1980, respondent argues that to establish a prima facie
violation of section 105(c) of the Act, complainants must prove by a
preponderance of the evidence:

(1) That they engaged in a protected activity; and

(2) That the adverse action was motivated in any part
by the protected activity.
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Respondent maintains that a search of the pleadings and record in
this case fails to reveal or identify the nature of the protected activity
in which the complainants were engaging at the time the letters in question
were given to them. Conceding that complainant Bugay has been president
of the local Union for 12 years, and has served as a safety committeeman
for 15 to 18 years, respondent points out that complainant Ganchuk holds
no position at the mine other then as an employee. Further, respondent
asserts that the only testimony of protected activity as argued by the
complainants appears during the following colloquy with the presiding
Judge in the questioning of Patrick Belculfine, respondent’s safety
director and the person who signed the letters in questions, and in the
cross-examination of Mr. Belculfine by complainants® counsel:

Q. You handled both regular and contractual
grievances and safety grievances?

A. Yes,

Q. As part of your duties did you also meet periodically
with the union concerning safety matters?

A, Yes.
Q. How often were these safety meetings held?

A, At least once a month we would have a two hour
safety meeting. (Tr. 42).

* * £ *

Q. Now you are aware that the union made constant
complaints about the danger of that area because,
of the height of the coal pile, were you not?

A. Not the height of the coal pile, no.

Q. You are aware that the union made complaints, in
safety meetings, about that area?

A. Dealing with different matters. (Tr. 46).

Respondent maintains that the fact that there were conversations
between union leaders and mine management about safety at the mine is
not only customary in the coal industry, but is also mandated by the
collective bargaining agreement. Respondent sees nothing unusual about
conversations and meetings on safety, and believes that the mentioning
of these meetings at the hearing appears to be an afterthought and not
a basis of filing the complaint as they were never mentioned in the original
pleadings. Respondent concludes that the accident which occurred was
not protected activity, and to hold otherwise would mean any activity by
an emplovee would qualify as a protected activity.

1257



Assuming that the complainants were engaged in a protected activity,
respondent nonetheless argues that the action taken by the respondent in
this case was not motivated in any part by the protected activity.
Respondent maintains that the action taken by the respondent was based
on its sincere desire to protect its employees and equipment, and since
accidents had happened previously, and since appropriate action had been
taken by the respondent, these incidents evidence a consistent and fair
policy by the respondent.

With regard to the posting of the December 15, 1980, safety notice,
respondent states that it was in fact a reposting of a safety notice issued
March 30, 1976, and that it was posted on December 15 because of an accident
which occurred on December 12, 1980. The notice required all employees
to "make sure the equipment operators see you when approaching them"”, and
respondent asserts that both complainants were aware of this safety
notice and knew of its contents. Respondent asserts that the notice was
reposted because mine management wanted to protect its legitimate interest
in its employees and equipment, and concludes that the accident which
occurred would not have happened but for a violation of this rule.

Regarding the December 12, 1980, accident, respondent states that
the incident occurred at a different area of the mine where a supply
truck driven by one August Parilli, Jr., was struck by a piece of heavy
equipment. Since Mr. Parilli was at fault, a letter of reprimand was
drafted to him but was never sent because he voluntarily terminated his
employment. With respect to a second incident where a hi-lift operator
backed into the side of the struck of an independent coal hauler (the
Wolfe incident), respondent states that the truck driver was at fault because
his truck was in an inappropriate area and no reprimand was given to the
hi-lift operator. Since the truck driver was an independent contractor,
respondent states that he could not be reprimanded.

Regarding the third accident which occurred in wmid-1980, where the
wheel of a piece of heavy eduipment struck a foreman's vehicle (the Chumpko
incident), respondent states that it was determined that because of the
foggy conditions, the employee was not at fault. However, respondent also
states that the foreman was orally reprimanded for this incident and it
was but one of the factors leading to his subsequent termination in
November of 1980.

Respondent maintains that the record in this case demonstrates that
the next logical step by mine management when the rules were violated
was to send a letter to those who failed to comply with those rules,
and to deny the respondent to take this step would prevent it from any
protection of its interests in such situations. Respondent asserts
that the aforesaid incidents with the hi-1ift and truck of the independent
coal operator and the incident concerning the foreman further demonstrates
the fair, consistent and unbiased approach in similar matters. Respondent
also notes that Patrick Belculfine, when called by the complainants as
per cross-—examination, testified as to questions of counsel Zera on
Record, Page 48, as follows:

1258



Q. It is also not true, had Mr. Bugay not been
on the safety committee and president of the
local, he would not have received this letter?

A. I wouldn't reprimand a man because he's a union
official, no.

In conclusion, respondent maintains that any conclusion of a prohibited
motivation in this case is entirely unwarranted, and that from a reading of
the entire record, respondent suggests that the conclusion most warranted
is that the complainants are upset that their otherwise good working record
and history is now blemished by the letters which they received. Respondent
notes that both complainants acknowledge some form of reprimand would have
been appropriate. The mere fact that they do not feel the reprimand should
have been in writing is of no consequence, since it is a matter for mine
management to determine the nature and tenor it its reprimands. The
mere fact that the complainants do not agree with the nature and tenor
of the reprimand does not give grounds for the filing of a discrimination
case under the Act, and the degree of discipline or whether any discipline
should have been issued at all is not the determining factor. The test to
be applied is whether or not the complainants were engaged in protected
activity and whether the action of the mine operator was notivated in any
part by reason of the protected activity. Respondent concludes that both
items must be answered in the negative.

Discussion

The record in this case reflects that the union grievances filed by
Mr. Bugay and Mr. Ganchuk concerning .the letters they received have been
held in abeyance pending the outcome of the instant discrimination complaints.
The grievances have progressed through the first three stages, but any
final decision in this regard has been "allowed to lie dormant" (Tr. 37).

With regard to the unitn safety grievance, exhibit R-4, concerning
the area where the accident in question occurred, the information of record
reflects that it was resolved at the second stage by the Union and Mine
Management through the posting a notice and the distribution to all

employees of an established procedure for operating equipment in work areas
(Tr. 38-39).

It seems clear to me that under certain conditions a disciplinary
letter of reprimand may be discriminatory under the Act since it may
affect an employees pay, promoctional opportunities, and even employment.
See: Local Union 1110, UMWA et al., v. Consolidation Coal Company, MORG 76X138,
Judge Michels, May 26, 1977. 1In that case, Judge Michels concluded that
certain disciplinary letters were not issued in retaliation for reporting
alleged safety violations, and therefore were not discriminatory.

In the case of Ronnie Ross v. Monterey Coal Company, et al., 3 FMSHRC
1171; 2 BNA MSHC 1300 (May 11, 1981), it was held that singling out one
safety committeeman to receive a letter of reprimand, while ignoring another
committeeman who engaged in similar conduct, was discrimination under the
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Act. However, in Ross, the reprimand was affirmed and the complaint was
dismissed because it was found that the conduct engaged in by Mr. Ross
which led to the letter of reprimand was improper, and there was no showing
that the letter was issued out of retaliation for safety complaints.

In Local Union 1110 and Carney v. Consolidation Coal Company, 1 FMSHRC
388 (1979), the Commission affirmed a Judge's ruling that giving a safety
committeeman three letters of reprimand for insubordination because he
failed to ask mine management's permission to leave his work area for
the purpose of filing safety complaints was discriminatory under the
Act because the leaving of work for that purpose was protected activity.

Complainants do not dispute the fact that an accident occurred and
that they were at fault. 1In addition, they conceded that the circumstances
surrounding the accident which occurred in this case warranted a reprimand.
Their contention is that the reprimand should have been an oral one,
rather than one in writing. They believe that the written record of a
reprimand will, at some future time, possibly expose them to discharge
if they are again found to be in violation of company rules. Aside from
the fact that an oral reprimand is not in the form of a written document,

I have some difficulty in accepting complainants’ conclusions on this
question. A reprimand is a reprimand, and if it is justified in the
first place, I see little distinction in putting it in writing. It seems
to me that once an employee is reprimanded by management, or someone
authorized to mete out such punishment, management is free to document
this fact, whether it be by a notation placed in the employvee's record,
or whether it be in some other form, such as the supervisor making a
note of the fact that he orally admonished an employee so that he can
rely on this in taking any future action against him if warranted.

During the course of the hearing, the complainants' stated that their
real concern was over the last paragraph of the letter, which they view
as a perpetual threat to diécharge or otherwise punish them at some future
time. While it is true that the language used in this paragraph clearly
serves as a warning, it is limited to similar accidents of the kind
which occurred on January 2, 1981, and since it states that any future discipline
taken "will be appropriate with the accident", I assume this means that
lack of fault by either individual will not result in any discipline.
This is particularly true in this case where the respondent opted not
to discipline two employees involved in two prior accidents because they
were not at fault.

Findings and Conclusions

While it may be true that complainant Bugay, acting in his capacity
as president of the local and as a safety committeeman, was the spokesman
for miner complaints concerning the coal pile where the accident in
question occurred, the evidence adduced in this case simply does not
support any conclusion that the letters given to the complainants were
in reprisal for such complaints. As a matter of fact, as correctly
pointed out by the respondent's counsel, the complaint filed in this case
did not suggest or aver that the letters were given to the complainants
because of any asserted safety complaints. This issue was raised for
the first time at trial by the complaintants' counsel, and it is rejected.
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Further, the record suggests that the safety complaints concerning the
coal pile were resolved during the grievance stage, and they were
separately and independently addressed and resolved.

With regard to the question of any disparate treatment of the
complainants by the respondent with respect to the letter concerning the
accident in question, I conclude and find that this is not the case.
Respondent has established by a preponderance of the credible evidence
and testimony adduced in these proceedings that it did in fact enforce
its rules and policies concerning employee involvement in accidents
on mine property. The testimony establishes at least three prior accident
incidents which gave rise to some action by company management against
certain employees who were involved in those accidents. Even though no
actual letters were ever delivered in these instances, I conclude and
find that the circumstances surrounding these incidents are satisfactorily
explained by the respondent, and they do not give rise to any inference,
real or imagined, that the respondent intended to treat the individuals
involved any differently from the complainants.

One of the prior incidents in question invelved a culpable contractor
truck driver who was not employed by the respondent. Management decided
not to reprimand its employvee who was involved in that accident because
he was not at fault. Under these circumstances, I cannot conclude that
management's discretionary decision not to give out any letters of
reprimand in that instant was unreasaonble.

With regard to the second incident involving a Mr. Parilli, respondent
has established through credible testimony and evidence, which is unrebutted,
that had Mr. Parilli not resigned his job voluntarily, he would have
received the letter which had been drafted for the mine superintendent’'s
signature by Mr. Belculfine. As for the third incident involving a foreman
(Chumpko), respondent has established that it did not reprimand the
employee involved because it was determined that he was not at fault.

Again, T cannot conclude that management was wrong in not reprimanding

him. Further, complainants' arguments that it is incredible to believe that
Mr. Chumpko's discharge was prompted by the accident in question must

be taken in context. Respondent does not argue that the foreman was
discharged solely because of the accident. Rather, respondent's testimony
is that this was but one factor in the decision to fire him.

After careful consideration of all of the facts and circumstances
presented in these proceedings, including the post-hearing arguments
presented by the parties in support of their respective positions, I
conclude that the respondent has the better of part of the argument and
has satisfactorily rebutted any claims of discrimination in these proceedings.
In short, I cannot conclude that the respondent discriminated against the
complainants when it issued them the letters in question. To the contrary,
given the circumstances of the accident, and the fact that prior incidents
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of the same nature resulted in damage to respondent's equipment and
property, as well as exposing its personnel to possible serious injuries,

I conclude that respondent acted  reasonably to protect its legitimate
interests when it issued the letters in question. Under the circumstances,
the complaints of discrimination filed in these proceedings ARE DISMISSED.

/ i

/2 éﬂ'ﬂg;ZZ>

ﬁ/éégrg .. Koutras f'i“
Administrative Law Judge

Distribution:

Robert A. Kelly, Esq., Culey, Birsic & Conflenti, 1212 Manor Building,
564 Forbes Ave., Pittsburgh, PA 15219 (Certified Mail)

Ronald J. Zera, Esq., R.D. #1, Box 177, Belle Vernon, PA 15012 (Certified
Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR _ m
5203 LEESBURG PIKE Q“L 8 \g

FALLS CHURCH, VIRGINIA 22041

ROGER A, ANDERSON, : Complaint of Discrimination
Complainant
: Docket No. WEVA 80-73-D
v.
Itmann No. 3A Mine
ITMANN COAL COMPANY,
Respondent

Appearances: F. Alfred Sines, Jr., Esq., for Complainant
Jerry F. Palmer, Esq., for Respondent

Before: Judge William Fauver
FINAL ORDER

On May 28, 1982, a decision finding liability was issued in this
proceeding with the following provision pertaining to damages and other
relief:

"Pending a final order counsel for the parties are directed
to confer in an effort to stipulate the amount of back pay, interest,
attorney's fee, and costs due Complainant under this decision, and
to stipulate the other terms of a proposed final order."”

On June 24, 1982, the parties advised this Judge that they had reached
an equitable settlement for a proposed. final order. Said joint stipulation
of settlement was reduced to writing and signed by the parties on June 29,
1982.

Based on an independent evaluation and de novo review of the circumstances,
1 conclude the proposed settlement is in accord with the purposes and policy
of the Mine Safety Law and the decision of May 28, 1982.

ACCORDINGLY, IT IS ORDERED that:

1. The Joint Stipulation of Settlement filed on July 1, 1982 is ACCEPTED
and APPROVED, and incorporated in this order by reference.

2. Respondent is assessed a civil penalty of $100 for its viclation of
section 105{(c) (1) of the Act.
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3. Respondent shall pay to Petitioner the sum of Thirty-three
Thousand Dollars ($33,000) within seven days of the date of this Decision,
said sum to be apportioned between Complainant and his counsel in
accordance with counsel ¥. Alfred Sines, Jr.'s 1letter to me of
June 29, 1982, and pay to the Mine Safety and Health Administration a
civil penalty in the amount of One Hundred Dollars ($100) within thirty
days of the date of this decision.

wm ?'@MWM..D

WILLIAM FAUVER, JUDGE

Distribution Certified Mail:

F. Alfred Sines, Jr., Esq., Anderson & Sines, Drawer 1459, Beckley, W.Va.
25801

Jerry F. Palmer, Esqg., Itmann Coal Company, 1800 Washihgton Road, Pittsburgh,
PA 15241
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

2 SKYLINE, 10th FLOOR &
65203 LEESBURG PIKE 3“‘» 9‘9
FALLS CHURCH, VIRGINIA 22041

SECRETARY OF LABOR, H Civil Penalty Proceeding
MINE SAFETY AND HEALTH ‘
ADMINISTRATION (MSHA),

Petitioner K Docket No. WEVA 81-355
Vo 2 A. C. No. 46-01364-03026V
AMHERST COAL COMPANY,
Respondent H Amherst No. 4H Mine
DECISION

Appearances: David T. Bush, Esq., 0ffice of the Solicitor, U. S
Department of Labor, Philadelphia, Pennsylvania, for
Petitioner;
Edward I. Eiland, Esqg., Eiland & Bennett, Logan,
West Virginia, for Respondent.

Before: Judge Lasher

A hearing on the merits was held in Charleston, West Virginia, on
May 11, 1982, at which both parties were represented by cdunsel. After
consideration of the evidence submitted by both parties and proposed find~-
ings and conclusions proffered by counsel during closing argument, a deci-
sion wag entered on the record. This bench decision appears below as it
appears in the official transcript aside from minor corrections.

This proceeding was initiated by the filing of a
petition for assessment of civil penalty against the Re-
spondent by the Secretary of Labor on May 12, 1981,
pursuant to Section 110(a) of the Federal Mine Safety and
Health Act of 1977, 30 U.S.C., Section 820(a).

The Secretary seeks a penalty of $1,000 for the viola-
tion alleged to have occurred in citation number 912359,
dated September 18, 1980, which was issued by the duly
authorized representative of the Secretary (hereinafter
"Inspector") and which charged Respondent as follows:

"The approved roof control plan in Road 218 was not

being complied with (sic). The TRS system was not being
maintained in proper working condition in that in Number 4
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heading crosscut left working face, the TRS supports were
not placed firmly against the roof before the roof bolter
operators proceeded inby permanent supports.”

In notes contained after the description of the condi-
tion or practice on the face of the citation, the Inspector
added, "You could see over top of the TRS when it was ex-—
tended at full length," and also, "Area of equipment: the
roof bolter was removed from service,"

The citation which was issued at 1800 hours was termi-
nated at 1830 hours on the same date, in reference to which
the issuing Inspector, Earnest E. Mooney, Jr., noted: '"The
RCP was discussed with the section crew and roof jacks were
set as required, and the plan was being complied with."

The Secretary contends that the alleged violation is a
transgression of 30 C.F.R. 75.200. The Respondent generally
contends that because of the specific language of the roof
control plan, no violation occurred. Their arguments will be
more specifically discussed subsequently herein. Based upon
my consideration of all the testimony, having observed the
demeanor of the witnesses and having considered the weight
which differing views of the evidence should be accorded, I
find that the reliable probative evidence submitted during the
formal hearing herein preponderates in the following manner.

(1) On September 18, 1980, Inspector Mooney, while con-
ducting a triple A inspection of Respodent's 4-H Mine and while
being accompanied by Respondent's evening shift foreman, Robert
Mitchem, approached a crosscut where roof holting was being
conducted in Road 218 by two roof bolter operators, Lee Brown
and Frnie Adkins. Brown and Adkins were installing roof bolts
with the use of a Lee-Norris TD~2 roof bolting machine as de—
picted on Exhibit 10 (Respondent's Exhibit 1), and which has on
each side safety arms which are extendable to at least 72 inches.

(2) The Respondent's roof control plan (portions of which
have been placed in the record as Petitiomer's Exhibit G-2)
provides specific safety precautions for roof bolting machines
with approved automatic supports. Page 6 of this plan provides:

"The (ATS) and (TRS) system maintained in proper working
condition is acceptable support during roof-bolting operations,
provided that:

Y(a) The controls necessary to position and set the auto-

mated supports are located in such a manner that they will be
operated from under permanent support.
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"(b) Such supports are placed firmly against the roof before
the roof bolt operator proceeds inby permanent supports.

"(c) The sequence of installing supports and bolts, as shown
on the drawing, is followed. The distance from automated supports
to the rib shall not exceed five feet unless additional support is
installed to reduce the distance.

"(d) The manner in which the automated support system is
otherwise employed is consistent with the approved roof control
plan.

Temporary supports in accordance with an approved plan shall
be installed prior to bolting when the automated support system
is inoperative or does not make firm contact with the roof." i/

(3) At approximately 1800 hours on September 18, 1980,
Inspector Mooney walked up to the roof bolting machine in ques-
tion, sometimes referred to as a ""Top Dog" machine and "double
headed roof bolter,” and observed that the roof bolters were
going around to the left of the crosscut in question. Inspector
Mooney observed that the first cut had recently been made and
that a normal phenomenon was ensuing, i.e., that the roof was
"working” or '"falling down."

(4) The Inspector observed that one of the roof bolters
was working under a canopy-which is attached to the safety arm
(or boom) which in turn is attached to the roof bolting machine-
which was not firmly set against the roof. Inspector Mooney
asked Foreman Mitchem if he observed the same condition and, if
so, what he was going to do about it. Mitchem told the operator
of the machine to shut it off, after which the machine was taken
out of service.

(5) The canopy (or ring) under which Roof Bolter Ernie
Adkins was working, at the time observed by the Inspector,
was not placed firmly against the roof under which Adkins was
working. Adkins was thus four feet beyond (inby) permanent
supports.

(6) After the continuous miner had made its first cut
into the crosscut in question, Brown and Adkins cut or drilled
and installed two rows of roof bolts (pins) and were in the
process of installing a third row of roof bolts when the
Inspector arrived on the scene. The first row, consisting of
of one bolt, and the second row, consisting of two bolts, were
both installed by Mr. Brown who was working on the left-hand
side of the roof bolting machine under the canopy attached to
the top of the safety arm on the left-hand side of the machine.
The roof bolts were, according to the plan, to be set four feet

1/ Petitioner primarily argues that Paragraph (b) is the section which was
violated by Respondent. :
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apart and the rows were to be four feet apart, thus in effect
establishing a system of four foot centers for the placement of
roof bolts,

(7) After the completion of .the second row, the roof
bolting machine was moved forward a distance of four feet. As
customary practice dictated, Mr. Brown on the left~hand side
of the roof bolting machine and Mr. Adkins on the right-hand
side of the roof bolting machine, elevated the safety arms with
the canopies attached simultaneously. This function was com~
pleted in a matter of seconds. Upon completion of this procedure
and before drilling on the third row commenced, both canopies
{roof supports) were placed firmly against the roof. Adkins and
Brown then commenced drilling holes in the roof for the placement
of roof bolts. The hole is drilled at a point in the center of
the canopy (or ring) affixed to the boom.

(8) After drilling approximately 35 to 40 seconds the roof
bolting machine operator prevented their further drilling by
turning off the machine at the direction of Mr. Mitchem. At
some point in time during this 35 te 40 second period, the exact
juncture of which is not subject to more precise identification,
a defect in the bushings (sometimes referred to in the record
as "rollers™) 2/ occurred which resulted in the canopy-roof
support dropping down from the roof a distance of three or four
inches. When this happened, the condition was observed by
Inspector Mooney, who immediately took action to stop further
drilling since the roof bolter was under unsupported roof. As
previocusly noted, such action was his bringing the situation to
Mr. Mitchem's attention. 3/

(9) On September 15, 16, 17 and 18, 1980, Respondent's
Assistant Mine Foreman Grover Grimmett, in on-shift reports,
emphasized that he had reminded the pin crew (the roof bolting
crew) to use jacks where the canopies didn't touch the top.

(10) On September 18, 1980, Mine Superintendent Elster
Hurley was told by the day shift foreman, after the day shift
was completed, that the coal seam was getting higher and that

2/ Shown as points "B" to "C" on Exhibit 10.

3/ A conflict in the testimony between the Inspector and Mr. Mitchem on
this point was posed at the hearing. The Inspector indicated that it

was he who told the operator to stop the machine. Mitchem testified that
it was he who told the operator to shut the machine off. I find this
conflict to be a relatively unimportant disagreement on facts which have
little, if any, bearing on the determination of the ultimate issues
involved. I have previously concluded that Mr. Mitchem's version will

be accepted on this point.
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the TRS equipment might not reach the top so as to support the
same. At the time the evening shift started, approximately
3:30 pom., Mr. Hurley talked with section foremen and the roof
bolters themselves to emphasize that jacks should be set before
they started pinning since the TRS equipment might not reach
the higher top.

(11) The top {roof) of the 4-H Mine was "the worst" that
Superintendent Hurley and Foreman Robert Mitchem has experi-
enced in their many years in coal mining.

(12) After the Inspector issued citation number 912359,
he explained the roof control plan to those of Respondent’s
employees who were concerned with the same. The citation was
then abated, and roof bolting continued with the use of jacks,
which are rectangular metal poles and which were capable of
assuming a greater length than the safety arm of the TRS
system. Subsequently, Respondent, after it had moved the de-
fective Lee-Norris TD-2 machine out of the area, replaced it
with a Lee—Norris TD-~1 roof bolting machine. Subsequently,
five rows of roof bolts were installed (approximately) in a
continuation of the installation pattern which was interrupted
at the third row when the defect in the canopy occurred, and
these rows were installed at a height which could have been
accomplished by the Lee-Norris TD-2 machine, which was removed
from service after issuance of this citation.

(13) The failure of equipment which occurred and which
resulted in issuance of the citation, i.e., dropping of the
canopy by reason of defective bushings, is rare. The bushings
in question were defectiwe because of wear over a long period
of time and not because of any traumatic happening or unusual
circumstances which occurred on September 18, 1980.

(14) Because the bushings or rollers in question were not
maintained in proper working condition, they failed, resulting
roof above the canopy on the right side of the roof bolt-
ing machine in question not being supported and ultimately re~
sulting in the occurrence of an unsafe condition which jeopar-
dized the life and well-being of the roof bolter working under
the canopy, Ernie Adkins.

(15) The bushings were so located on the roof bolting
machine as to be externally visible.

Ultimate Findings, Conclusaions and Discussion

The background conditions affecting the circumstances
which are involved in this litigation are that the mine in
question has a very bad, presumably dangerous, top, and that
the Respondent's management has taken, and had taken prior to
the incident in question, unusual measures toward prevention
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of roof falls. One of these courses of action was causing

those who worked under this roof to be intensely aware of

safety precautions which should be taken because of the unusual
hazards posed. The record indicates that jacks were to be used
whenever the TRS equipment was unable to reach the roof and
support it because of the height of the coal seam being
extracted. However, equipment failure is another means by

which a safety hazard can come to fruition. The Govermment

has taken the position that a vioclation occurred because the
roof control plan was not complied with because when the roof
bolting machine was moved from the second row to the third row
of support in the crosscut in question, the seam of coal was

too high and the result was that the TRS equipment did not reach
the top sc as to support it. T find that the Government's
theory throu, tout this case was not supported by the evidence,
other than a rather tenuous belief of the Inspector which was
articulated in a relatively unclear manner. Thus, much of the
focus of the evidence in this case from the Government's stand-
point was misfired. Nevertheless, T do believe that a violation
was established within the context of the matters alleged in the
citation and within the mandatory safety standard alleged by the
Inspector to have been violated, 30 C.F.R. 75.200.

The Respondent contends that no violation occurred because,
under Paragraph (b) of the roof control plan at page 6 thereof,
the roof bolt operators did not proceed inby permanent supports
before the TRS supports (in this case, the canopies) were
placed firmly against the roof. The key word in Respondent's
contention is the word "before."” Indeed, I have found that the
great preponderance of the evidence in this case is that the
right-hand side canopy was firmly placed against the roof when
Mr. Adkins proceeded to institute drilling at that point.

I have also found that the defective failure of the bushings
occurred some time in the 35 to 40 second period after Mr. Adkins
commenced drilling. However, Paragraph (b) is not operative with-
out the coincidence of the prerequisites required in the opening
paragraph of the required "Safety Precautions For Roof Bolt Machines
With Approved Automated Supports,” appearing on page 6. That para-
graph requires that the TRS system to be acceptable support during
roof bolting operations be maintained in proper working condition.

The roof control plan is authorized by and is an extension
of the mandatory standards implemented by Congress and further
delineated in 30 C.F.R. 75.200. In pertinent part, that section
provides:
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"A roof control plan and revisions thereof suitable
to the roof conditions and mining system of each coal mine and
approved by the Secretary shall be adopted and set out in
printed form on or before May 29, 1970. The plan shall show
the type of support and spacing approved by the Secretary.
Such plan shall be reviewed periodically, at least every six
months, by the Secretary taking into consideration any falls
of roof or ribs or inadequacy of support of roof or ribs.
No person shall proceed beyond the last permanent support un-—
less adequate temporary support is provided or unless such
temporary support is not required under the approved roof
control plan and the absence of support will not pose a hazard
to the miners."

The key word in the last sentence is "adequate."” The re=-
quirement of the mandatory standard is that the temporary
support system be adequate.

Read in this light, the provision of the roof control
plan requires that the system must be maintained in proper working
condition, and then, in that underlying safe environment, the
TRS supports are to be placed firmly against the roof before
the roof bolt operator proceeds inby permanent support.

I find that the (essence of the violation) is that the
roof bolting machine was not maintained in proper working
condition, and that it was inadequate. It did, indeed, fail,
and this I find to be a violation of 30 C.F.R. 75.200. 1T
find Respondent's argument to be hypertechnical in view of the
testimony as to the severe problem which the roof in this mine
presents.

One person, Mr. Adkins, was placed in jeopardy by the
hazards created by the violation. There is no showing of
specific negligence in the occurrence of this violation.
However, reference is made to the general tort principle that
the unexcused violation of a governmental safety regulation is
negligence per se. Gatenby v. Altoona Aviation Coxp., 407 F.2d
443 (3rd Cir., 1968); Miles v. Ryan, 338 F. Supp. 1065 (1972),
affirmed 484 F.2d 1255 (3rd Cir., 1973). I therefore find that
the Respondent was negligent in the commission of the violation.

The parties have stipulated that Respondent is a medium
slzed coal mine operator and that the assessment of a reasonable
penalty in this case will have no effect on its ability to con—
tinue in business. The parties also stipulated that the operator
proceeded in ordinary good faith to achieve rapid compliance with
the violated mandatory safety standard after notification
thereof, I further find, based on stipulations, that in the
24-month period preceding the commission of the violation in
question the Respondent committed 105 violations of the Act.

1271



I find this, based upon other evidence in the record, to be a
normal number of violations, and on that basis the penalty
imposed will neither be increased nor decreased.

Weighing all the factors whichr I have previously de-
scribed in this case, and further counsidering the extreme
risks-which are well documented in mine safety law—flowing
from roof control violations, and considering the evidence
which Respondent has placed into evidence in mitigation (for
the most part evidence of extreme safety consciousness with
regard to roof control violations), I find that the penalty
initially proposed by MSHA in this case, $1,000, is reasonable,
and it is so assessed.

ORDER

Respondent is ordered to pay the Secretary of Labor the sum of
$1,000.00 within 30 days from the date hereof.

D ind e

Michael A. Lasher, Jr., Judge

Distribution:
David T. Bush, Esq., Office of the Solicitor, U. 8. Department of
Labor, 3535 Market St., Rm. 14480, Philadelphia, PA 19104
(Certified Mail)

Edward I. Eiland, Esq., Eiland & Bennett, Suite 508 National Bank
Bldg., P. O. Box 899, Logan, WV 25601 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

y’b\w

oL

WILLIAM A. WILLIAMSON, ¢ Complaint of Discrimination
Complainant
Vo : Docket No. VA 80-32-D
BISHOP COAL COMPANY, ¢ Dry Fork No. 37 Mine
Respondent :
DECISION

Appearances: James Haviland, Esq., for Complainant
Jerry F. Palmer, Esq., for Respondent

Before: Judge William Fauver

This proceeding was brought by Complainant, William A. Williamson, under
section 105{(c) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq., for review of alleged acts of discrimination. The case was
heard at Charleston, West Virginia.

Having considered the evidence and contentions of the parties, I find
that the preponderance of the reliable, probative, and substantial evidence
establishes the following: .

FINDINGS OF FACT

1. At all pertinent times, Respondent operated a coal mine known as the
Dry Fork No. 37 Mine in Tazwell County, West Virginia, which produced coal
for sales in or substantially affecting interstate commerce.

2. The mine had three working sections. Complainant was a section
foreman In the First Left Section, afternoon shift (4 p.m. to midnight),
which used a continuous-mining method to mine coal. The dust control and
ventilation plan required that at least 3,200 cubic feet of air per minute
(cfm) be supplied to each working face and that water spray pressure on the
mining equipment be at least 75 pounds per square inch (psi). Dust at the
working face was normally controlled by ventilation and water-suppression
methods. The continuous-mining machine was equipped with water sprays to
control dust. Water sprays were also installed above the chain conveyor,
which transported coal from the face to shuttle cars.
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3. Section foremen were primarily responsible for implementing the
ventilation and dust~control plan by ensuring that the continucus miner was
supplied with adequate water for the water sprays, that the sprays were work-
ing properly, and that the working section was adequately ventilated. A
ventilation reading was usually taken once at the start of the shift and once
at the end of a shift. A section foreman could move the check curtains
closer to or farther from the face to control the flow of air to the face;
however, he was not authorized to increase or decrease the amount of air by
opening, closing, or modifying an air regulator, a small opening made in a
stopping or wall to control the flow of air. He was also not permitted to
change the water pressure for the water sprays. Only the mine foreman was
allowed to change the air regulator or the water pressure for the water
sprays. If a section foreman was aware that insufficient air was reaching
the section, he was instructed to adjust the check curtains, notify a super~
visor, or withdraw his crew from the face.

4. The dust-control program alsc included monitoring dust levels by
issuing each miner a dust-sampling device every 6 months. This was a small
pump that drew air from the miner's atmosphere and recorded the quality of
air on a small cassette. Dust—sampling personnel were responsible for con-
ducting the tests and sending the results to a lab for analysis. If the dust
sampling results showed compliance with the dust—control plan, which required
that levels of respirable dust not exceed 2 mg/m”, the miner would not be
required to wear the sampling device for another 6 months. However, if the
results showed excessive exposure to respirable dust, the miner would be
retested. Miners showing high exposure, such as a continuous-miner operator,
might have to wear the device for weeks at a time. Also, if a group of dust
samples showed an average above the 2.0 standard, Respondent would be subject
to a citation and civil penalty for a dust violation.

5. The dust—-sampling pump was battery-operated and attached to the
miner's belt. The cassette was supposed to be worn within arm’'s length of
the mouth. A hose extended between the cassette and belt.

6. Only dust-control personnel were trained in the operation of the
dust-sampling device; however, the device was easily turned on and off.
Usually a miner was handed the device and required to put it on and wear it
for an entire 8~hour shift,.

7. A miner operator or shuttle car operator might find that the dust-
sampling device interfered with operation of the equipment because the
cassette hose would become tangled with the levers on the equipment. In such
cases the operator was allowed to remove the cassette from his clothing and
attach it to the machine within arm's length of his mouth. If the cassette
was not kept within that distance, the operator was supposed to turn in the
device, void the cassette, and undergo another test.

8. Miners assigned to wear a sampling device did not always wear it as

required. At times, the devices were left in the bathhouse, in the dinner
hole, or hanging on a piece of equipment while still running. No miner had
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ever been disciplined for not wearing a dust-sampling device when assigned

to wear one and Respondent had never received a citation for its methods of
sampling dust. Cassettes that had not been used properly for test purposes
were supposed to be voided at the end of the shift, but there were times that
such cassettes were not voided. '

9. Both mine management and mining personnel contributed to a lax or
inconsistent approach to the dust—-sampling program. For example, the mine
superintendent, Joseph Aman, */ occasionally observed improper sampling
practices, e.g., leaving an activated pump in the dinner hole or wearing a
deactivated pump, but took no action. Luther Young, a union safety committee
member, toured the mine periodically and on one occasion observed sampling
pumps hanging in the dinner hole in the Four Right Section. Aman was present;
however he did not inquire as to why the pumps were not being worn or take
any action to ensure that the cassettes were voided.

Often, Young did not wear a pump that was assigned to him. He under-
stood that it was supposed to be worn the entire shift: however, he would
remove it if he found operation of the shuttle car difficult while wearing
the pump. Sometimes he would leave the pump running in the dinner hole. He
was never questioned for turning in a cassette that did not record an entire
shift or that was unrepresentative of the mine atmosphere.

Complainant, when assigned a dust—sampling device, rarely wore it the
entire shift. He understood that the pump was supposed to run the entire
shift or the sample was to be voided, but he would turn it off if it inter-—
fered with his work or if he had to go behind a line curtain to take air
readings. When Complainant had been an equipment operator, he had often
disconnected his pump because he continued to get bad samples and would
otherwise have been required to wear the sampler until he received good
samples.

In March 1980, Complainant observed Superintendent Aman at his desk when
three dust pumps were sitting on top of the desk and running. On that day,
the whole crew was supposed to be wearing dust-sampling devices.

10. Respondent placed considerable pressure on section foremen to keep
the dust—samples under the 2.0 level. On occasion, company officials
threatened Luther Young about having bad dust-samples. In 1977 or 1978,
Bubba Bradley told Young that, if samples were returned showing a violation
of the law, the mine would be shut down. In 1980, Doc Davison told Young
that 1f the samples were out of compliance, the mine would be shut down. 1In
1978, Young also heard a fire boss threatened by the day shift foreman when

*/ In pertinent parts of 1979, Complainant was Section Foreman, Evening
Shift, of the First Left Section, Joe Aman was the Mine Superintendent, Bill
Steel was the Day Shift Foreman, Johnny Woods was the Day Shift Section
Foreman on the First Left Section, and Doug LaForce was the Day Shift Mine
Foreman.
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the fire boss was going to record a bad ventilation condition in the Six
Right Crosscut. The day shift foreman had stockpiled coal in the return and
the flow of air was thereby reduced.

11. The First Left Section presented a number of dust problems. It was
in old workings, there was only one intake and usually only one return, and
the belt haulage ventilated into the working face rather than away from it.
Samples taken during Complainant's shift on September 27 and October 6, 1978,
included dust levels of 2.5 and 7.0. A sample taken on Johnny Woods® shift
(day shift) on December 12, included a dust level of 7.7. On December 20,
1978, the First Left Section received a citation for a violation of the dust-
control plan. The citation stated in part:

Based on the results of 10 dust samples collected by
the operator and reported on the attached teletype message,
dated 12/19/78, the cumulative concentration of respirable
dust  in the working environment of the high-risk occupation
in Section 008, was 23.7 mg/m3 of air. Management shall
cause such working environment to be sampled every produc-—
tion shift until compliance with the applicable limit of
20.0 milligrams per cubic meter of air for this section is
achieved., V

After receiving these results, Aman met with the section foremen on the First
Left Section, and their shift foreman, and told them that dust levels were
too high and had to be decreased. He explained the dangers of high levels

of respirable dust and discussed measures required to reduce those levels.
Aman offered advice and help to the section foremen and solicited ideas from
them. Aman received no comments or suggestions from Complainant during that
meeting.

12. On March 8, 1979, the First Left Section received another citation
for a vioclation of the dust—control plan. The citation stated in part:

Based on the results of 10 dust samples collected by
the operator and reported on the attached teletype message,
dated 3/05/79, the cumulative concentration of respirable
dust 1n the working enviromment of the high-risk occupation
in section 008, was 21.0 milligrams. Management shall cause
such working environment to be sampled every production shift
until compliance with the applicable limit of 20.0 milligrams
per cubic meter of air for this section is achieved.

The results from the cited samples were as follows:

Date Section Levels
1-11~79 day 3.4
1~19-79 midnight .5
1-19-79 day 2.8
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1-25-79 evening 1.5
1-25-79 day 1.8
1-30-79 midnight 2.3
1-31-79 evening 2.4
2-01-79 evening .8
2-20-79 evening 1.2
2-26-79 day 4,3

After receiving these results, and the citation, Aman again discussed the dust
problem with the foremen and explained the required methods of reducing dust
levels. Aman received no comments or suggestions from Complainant.

13. After the first or second citation, Complainant spoke with Aman and
Bill Steel, the Day Shift Foreman and Complainant's immediate supervisor,
about the dust conditions in the section. Complainant told them that he
could not reduce the dust levels because water pressure for the sprays was
too high and ventilation was inadequate. Complainant contended that when the
water pressure was too great, the dust would be forced into the mine atmos-
phere instead of falling to the mine floor. Complainant had no tool .o mea-
sure the water pressure; however, he conducted a test with his miner operator
to show that, when the water hit the coal face with great force, the air and
dust were forced back into the operator's face and sometimes even as far back
as the shuttle car operator. The test was conducted with the miner operator
and miner helper, and in the presence of the shift foreman, Bill Steel. Com—
plainant's supervisors told him that he was exaggerating and that he could
get good dust samples with the water pressure that was being used. Com—
plainant also told Aman that the belt haulage was ventilating into the face
rather than away from it. Complainant recommended that air be vented into
the returns.

1l4. On May 21, 1979, the day shift crew, supervised by Johnny Woods,
mined the No. 1 Face in the First Left Section. The crew also spot-bolted
between the No. 1 and No. 2 Faces. The Mine Foreman, LaForce, and two federal
mine inspectors were present. There was adequate ventilation. At about
3 p.m., before Complainant's shift, Woods told Complainant that the heading
was behind and that it needed to be cut through to release the air. The
No. 1 Face was about four cuts beyond the No. 2 Face in the working section.
The No. 1 Face ventilated into the return, but the No. 2 Face ventilated into
the old workings where the amount of air was very low. Complainant was told
that a federal inspector was expected and to cut No. 2 through to get
ventilation.

Complainant entered the mine, measured the air with an anemometer, and
determined that no air current was reaching the No. 2 Face. He removed most
of his crew from the section, to tighten and set timbers to seal off the check
curtains all the way to the No. 2 Face. After about 3 hours, Complainant
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recorded air movement of about 2,100 cfm and his crew resumed production,
although the ventilation plan required 3,200 cfm. The miner operator was
using a dust—-sampling device that shift. 1In all, Complainant toock four
anemometer readings on that shift and all were below the velocity required by
the company plan and the federal regulation.

At the end of the shift, Complainant told his immediate supervisor,
Steel, that the air was insufficient. Complainant drew a diagram to show
Steel how he thought sufficient quantities of air could be obtained. Steel
then met Ermil Stacy, the Midnight Shift Foreman, and suggested a different
method of ventilating the section to meet standards. Stacy made the changes
and the section had sufficient quantities of air. To do this, Stacey moved
one check curtain from the right rib in the No. 2 working section to the left
rib and built a fly curtain in the crosscut between the return and intake
entries.

15, On May 22, 1979, about 8 a.m., Aman became aware of the ventilation
problem that had occurred on the afterncon shift on the previous day. Aman
took air readings and found there was enough air reaching the working section;
however, there was still a dust problem. Dust from the No. 2 working section
would travel to the No. 1 working section and, to correct this problem, they
placed each working section on its own separate split of air and the volume
of air reaching the No. 2 Face was increased by adjusting the regulator to
allow an additional 10,000 cfm.

Complainant met Aman leaving the mine at about 3 p.m. Aman wanted more
details of the problems Complainant had encountered on May 21 and Complainant
told him that the No. 2 Face had not received enough ventilation to prevent
dust buildup. Later in their discussion, when Aman learned that the miner
operator had been equipped with a dust-sampling device, he told Complainant
that he would lose his job if the results were not in compliance.

After meeting with Aman and Steel, Complainant met the Mine Foreman in
the foreman's office and learned that the ventilation problem had been
corrected during the midnight shift.

16. Results of the May 21 sampling were included in an MSHA report
received on the afternoon of June 4, with a citation charging the following:

Based on the results of ten dust samples collected by

the operator and reported on the attached teletype message,
dated 5/31/79, the cumulative concentration of respirable
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dust in the working enviromment of the high-risk occupation
in Section 008 was 22.3 milligrams. Management shall cause
such working environment to be sampled every production shift
until compliance with the applicable limit of 20.0 milligrams
per cubic meter of air for this section is achieved.

One sample taken on Complainant's shift showed a reading of 3.0 and
another, for the miner operator, was 7.6. One reading on Woods' shift
showed 6.9.

Aman met with Complainant that afternoon before his shift began and told
him of the results; however, they did not discuss disc