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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

September 9, 20009

PETER J. PHILLIPS

V. : Docket No. WEST 2008-1057-DM

A&S CONSTRUCTION COMPANY

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
DECISION

BY THE COMMISSION:

This temporary reinstatement proceeding arises under the Federal Mine Safety and Health.
Act 0f 1977, 30 U.S.C. § 801 et seq. (2006) (“Mine Act” or “Act”). The case raises the question
of whether an order of temporary reinstatement remains in effect after the Secretary of Labor has
made a determination that facts revealed from an investigation by the Mine Safety and Health
Administration (“MSHA”) regarding a miner’s discrimination complaint do not constitute a
violation of section 105(c) of the Act.! Administrative Law Judge David Barbour concluded that

! Section 105(c) provides in part:

(c)(1) No person shall discharge or in any manner discriminate against or
cause to be discharged or cause discrimination against or otherwise interfere with
the exercise of the statutory rights of any miner . . . because such miner . . . has
filed or made a complaint under or related to this Act . . ..

(2) Any miner . . . who believes that he has been discharged, interfered
with, or otherwise discriminated against by any person in violation of this
subsection may, within 60 days after such violation occurs, file a complaint with
the Secretary alleging such discrimination. Upon receipt of such complaint, the
Secretary shall forward a copy of the complaint to the respondent and shall cause
such investigation to be made as he deems appropriate. Such investigation shall
commence within 15 days of the Secretary’s receipt of the complaint, and if the
Secretary finds that such complaint was not frivolously brought, the Commission,
on an expedited basis upon application of the Secretary, shall order the immediate
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such an order does not remain in effect after MSHA’s determination that no discrimination
occurred. Accordingly, he dissolved his earlier order temporarily reinstating Peter J. Phillips, an
employee of A&S Construction Company (“A&S”), and dismissed the temporary reinstatement
proceeding. 30 FMSHRC 1119, 1123 (Nov. 2008) (ALJ). Mr. Phillips filed a petition for
discretionary review, challenging the judge’s determination, which the Commission granted. For
the reasons that follow, the judge’s determination stands as if affirmed.

R I

Factual and Procedural Background

No factual record has been developed in this case. The procedural background of the case .- -

is set forth in the judge’s decision and is briefly summarized here. Mr. Phillips was discharged
by A&S on September 13, 2007. Id. at 1119. On February 11, 2008, Mr. Phillips filed a

reinstatement of the miner pending final order on the complaint. If upon such
investigation, the Secretary determines that the provisions of this subsection have
been violated, he shall immediately file a complaint with the Commission, with
service upon the alleged violator and the miner . . . alleging such discrimination or
_interference and propose an order granting appropriate relief. The Commission
shall afford an opportunity for a hearing . . . and thereafter shall issue an order,
based upon findings of fact, affirming, modifying, or vacating the Secretary’s
proposed order, or directing other appropriate relief. Such order shall become
final 30 days after its issuance. The Commission shall have authority in such
proceedings to require a person committing a violation of this subsection to take
such affirmative action to abate the violation as the Commission deems
appropriate, including, but not limited to, the rehiring or reinstatement of the
miner to his former position with back pay and interest. . . .
(3) Within 90 days of the receipt of a complaint filed under paragraph (2),
the Secretary shall notify, in writing, the miner . . . of his determination whether a
violation has occurred. If the Secretary, upon investigation, determines that the
provisions of this subsection have not been violated, the complainant shall have
the right, within 30 days notice of the Secretary’s determination, to file an action
in his own behalf before the Commission, charging discrimination or interference
in violation of paragraph (1). The Commission shall afford an opportunity for a
hearing . . . and thereafter shall issue an order, based upon findings of fact,
dismissing or sustaining the complainant’s charges and, if the charges are
sustained, granting such relief as it deems appropriate, including, but not limited
to, an order requiring the rehiring or reinstatement of the miner of his former
position with back pay and interest or such remedy as may be appropriate. Such
order shall become final 30 days after its issuance. . . .

30 U.S.C. § 815(c).
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complaint with MSHA alleging that his discharge was motivated by protected safety complaints
in violation of section 105(c)(1) of the Mine Act. /d. MSHA conducted a preliminary special
investigation of the complaint and determined that it was not frivolous. /d. The Secretary filed
an application with the Commission seeking the temporary reinstatement of Mr. Phillips. Id.

The parties agreed that a hearing on the Secretary’s application was unnecessary and that Mr.
Phillips should be economically reinstated.> Id. On June 6, 2008, the judge ordered Mr. Phillips’
economic reinstatement. /d.

As part of the economic reinstatement, the judge ordered the Secretary to report on July 2,
and August 1, 2008, regarding the status of her determination as to whether to bring a
discrimination complaint on Mr. Phillips’ behalf. Unpublished Order dated June 6, 2008.. On

- -each of those dates, counsel for the Secretary stated that the determination had not yet-been ...+ o v -

made. 30 FMSHRC at 1120.

Approximately three months later, on November 10, 2008, the Commission received a -
notice that the Secretary did not intend to proceed under section 105(c)(2) of the Mine Act on
Mr. Phillips’ behalf. Id. Counsel for the Secretary stated that it was the Secretary’s position that
the order of temporary economic reinstatement must remain in effect until there is a final order of
the Commission disposing of Mr. Phillips’ case, including if Mr. Phillips decided to proceed on -
his own behalf under section. 105(c)(3). /d.- Attached to the Secretary’s notice was a.

- November 3, 2008, letter to Mr, Phillips from MSHA stating that MSHA had “determined that
* facts dis¢losed during the investigation do not constitute a violation of Section 105(c)” and that
“[t]herefore, discrimination, within the confines of the Mine Act, did not occur.” Id. (citations

omitted).

On November 10, the Commission also received from A&S a motion to schedule a . -
hearing to determine whether the order of temporary reinstatement should be rescinded in light of
the Secretary’s determination. /d. The judge scheduled the matter for oral argument.

Following oral argument, the judge determined that an order of temporary reinstatement
is no longer viable after the Secretary has determined that the facts underlying a miner’s
complaint do not constitute a violation of section 105(c). Id. at 1121-23. The judge noted that
the authority to issue an order of reinstatement arises under section 105(c)(2), which provides
that such an order remains in effect “pending final order on the complaint.” Id. at 1121. He
explained that the complaint referred to is the miner’s complaint that is investigated by the
Secretary, and that a final order on the complaint is made when the Secretary determines that the
facts alleged in the miner’s complaint do not constitute a violation of section 105(c). Id. The
judge reasoned that if a miner wishes to proceed under section 105(c)(3), the miner must file a
new complaint, which is separate from the Secretary’s application for temporary reinstatement.

? The parties agreed that Mr. Phillips should receive the same pay and benefits he would
have received prior to his discharge, as if he were still working. Unpublished Order dated
June 6, 2008.
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Id. at 1121-22. Accordingly, the judge dissolved the order of temporary reinstatement and
dismissed the temporary reinstatement proceeding. Id. at 1123.

On December 15, 2008, Mr. Phillips filed a petition for discretionary review challenging
the judge’s order with the Commission. In addition, on that same date, Mr. Phillips filed an
action on his own behalf under section 105(c)(3), which has been docketed as WEST
2009-286-DM, and assigned to Administrative Law Judge Richard Manning. On December 23,
2008, the Commission granted Mx. Phillips’ petition and stayed the judge’s order dissolving the
order of temporary economic reinstatement, pending the Commission’s decision. The
Commission granted the Secretary leave to participate as amicus curiae.

oo A&S argues that the Commission should -affirm the judge’s order dissolving the . .5« ~..oor o o5

temporary reinstatement order. A&S Br. at 5. It contends that the plain language of the Mine

Act supports the judge’s determination that “pending final order on the complaint” refers to the

miner’s complaint investigated by the Secretary, and that a final order on the complaint is made

when the Secretary makes a determination of no discrimination. Id. at 9-10. Drawing an analogy

to sections 105(a) and 105(b) of the Mine Act, A&S notes that a “final order” can arise from a

notice issued by the Secretary under section 105 and need not be a final Commission order. A&S
Resp. Br. at 3-5. '

“ ¢ Inher amicus brief, the Secretary contends that the'judge erred in dissolving the -1y - .

" teniporary reinstatement order. S. Br. at 8-24. She conterids that the plain méaning of section <, - |

105(c)(2) requires a temporary reinstatement order to remain in effect until there has been a final
Commission order on the merits of the miner’s underlying discrimination complaint, regardless
of whether the complaint is litigated by the Secretary under section 105(c)(2) or by the miner
under section 105(c)(3). Id. at 10-15, 24. The Secretary asserts that such a reading is also
supported by the structure of the Mine Act, the legislative history, and the purpose of section
105(c)(2). Id. at 15-24. Finally, she states that even if section 105(c)(2) does not have a plain
meaning, the Commission should accept the Secretary’s interpretation because it is reasonable
and furthers the protection to miners contemplated by section 105(c)(2). /d. at 1, 23.

IL
Disposition

A. Analvtical Framework

The question presented in this case is whether, under the provisions of section 105(c) of
the Mine Act, a temporary reinstatement order remains in effect after the Secretary has
determined that the allegations made by the miner in his or her discrimination complaint filed
with MSHA do not constitute a violation of section 105(c)(1) of the Mine Act.
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In considering this question of statutory construction, we are mindful that our first inquiry
is “whether Congress has directly spoken to the precise question at issue.” Chevron U.S.4. Inc.
v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984); Thunder Basin Coal Co., 18
FMSHRC 582, 584 (Apr. 1996). If a statute is clear and unambiguous, effect must be given to its
language. See Chevron, 467 U.S. at 842-43; accord Local Union 1261, UMWA v. FMSHRC, 917
F.2d 42, 44 (D.C. Cir. 1990). Deference to an agency’s interpretation of the statute may not be
applied “to alter the clearly expressed intent of Congress.” K Mart Corp. v. Cartier, Inc., 486
U.S. 281, 291 (1988) (citations omitted). In ascertaining the meaning of the statute, courts utilize
traditional tools of construction, including an examination of the “particular statutory language at
issue, as well as the language and design of the statute as a whole,” to determine whether
Congress had an intention on the specific question at issue. Id.; Local Union 1261, UMWA v.

~FMSHRC, 917 F.2d at 44; Coal Employment Project v. Dole; 889 F.2d 1127, 1131 (D.C. Cir. .-

1989). The examination to determine whether there is such a clear Congressional intent is
commonly referred to as a “Chevron I’ analysis. See Coal Employment Project, 889 F.2d at
1131; Thunder Basin, 18 FMSHRC at 584; Keystone Coal Mining Corp., 16 FMSHRC 6, 13
(Jan. 1994).

If a statute 1s ambiguous or silent on a point in question, a second inquiry, commonly
referred to as a “Chevron II” analysis, is required to determine whether an agency’s interpretation
.of a statute is a reasonable one. See Chevron, 467 U.S. at 843-44; Thunder Basin, 18 FMSHRC

+at'584 n.2; Keystone, 16 FMSHRC at 13. - Deference is accotded to “an agency’s interpretation of .

“the statute it is charged with administering when that interpretation is reasonable.” ‘Energy West '
Mining Co. v. FMSHRC, 40 F.3d 457, 460 (D.C. Cir. 1994) (citing Chevron, 467 U.S. at 844).
Where the statute is silent or ambiguous, the agency’s interpretation is entitled to affirmance as
long as that interpretation is one of the permissible interpretations the agency could have
selected. See Joy Techs., Inc. v. Sec’y of Labor, 99 F.3d-991, 995 (10th Cir. 1996) (citing
Chevron, 467 U.S. at 843), cert. denied, 520 U.S. 1209 (1997); Thunder Basin Coal Co. v.
FMSHRC, 56 F.3d 1275, 1277 (10th Cir. 1995).

The Commissioners are evenly divided regarding whether the judge correctly determined
that a temporary reinstatement order no longer remains in effect after the Secretary has made a
determination of no discrimination. Commissioners Duffy and Young would affirm in result the
judge’s dissolution of the temporary reinstatement order and dismissal of the temporary
reinstatement proceeding. Chairman Jordan and Commissioner Cohen would reverse the judge’s
order. The effect of a split decision is to allow the judge’s order dissolving the temporary
reinstatement order and dismissing the temporary reinstatement proceeding to stand, as if
affirmed.’ See Pennsylvania Elec. Co., 12 FMSHRC 1562, 1563-65 (Aug. 1990), aff’d on other
grounds, 969 F.2d 1501 (3d Cir. 1992). The separate opinions of the Commissioners follow.

3 Because the judge’s order stands as if affirmed, we hereby lift the stay we issued on
December 23, 2008. Accordingly, the order of temporary economic reinstatement is hereby
dissolved and this temporary reinstatement proceeding is hereby dismissed.
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B. Separate Opinions of the Commissioners

Commissioners Duffy and Young, in favor of affirming in result the judge’s order:

1. Statutory Language

The authority to order temporary reinstatement is found in section 105(c)(2) of the Mine

Act. Under the terms of section 105(c)(2), after the Secretary has filed an application stating that
aminer’s complaint of discrimination filed with MSHA was not frivolously brought, the
Commission must order the “immediate reinstatement of the miner pending final order on the
complaint.” 30 U.S.C. § 815(c)(2) (emphasis added). In order to determine how long a

- temporary reéinstatement order may permissibly remain in effect, we must consider what:. -. ..
Congress meant by “final order” and “complaint.” We first consider what is meant by
“complaint.”

Reading section 105(c)(2) in context, we conclude that the provision that a temporary
reinstatement order remains in effect “pending final order on the complaint” clearly refers to the
“complaints” filed under section 105(c)(2) and does not extend to the miner’s “action” filed
under section 105(c)(3). We base this conclusion on the usage of the term “complaint” in
sectlons 105(c)(2) and 105(0)(3) -

More spec1ﬁca11y, sectlon 105 (c) refers to two complalnts the miner’s complaint made '
to, and investigated by, the Secretary under section 105(c)(2); and the complaint filed by the
Secretary with the Commission under section 105(c)(2) if, upon investigation, the Secretary
determines that section 105(c)(1) has been violated.

The legitimacy of the miner’s complaint is determined by the Secretary in a two-phased
process. First, the Secretary determines whether the miner’s complaint has been “frivolously
brought” through an initial investigation. 30 U.S.C. § 815(c)(2). If the complaint is not
frivolous, the Secretary files an application with the Commission to temporarily reinstate the
miner. Id. The standard of the initial determination, which requires only that a miner’s
complaint must appear to have merit, is set low so that a miner may be reinstated while the
Secretary conducts a more thorough investigation. Sec’y of Labor on behalf of Bussanich v.
Centralia Mining Co., 22 FMSHRC 153, 157 (Feb. 2000) (“The Mine Act’s legislative history
defines the ‘not frivolously brought’ standard as indicating that a miner’s ‘complaint appears to
have merit.””) (citation omitted). Second, if, after further investigation, the Secretary determines
that a violation of section 105(c) has occurred, the Secretary files a complaint with the
Commission on the miner’s behalf, which validates the initial finding of non-frivolousness and
the miner’s initial complaint of discrimination. In such circumstances, the Secretary is acting on
the miner’s complaint, which has merged with the Secretary’s complaint. Temporary
reinstatement continues until there is a final order on the miner’s complaint as advanced by the
Secretary in the section 105(c)(2) proceeding.
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This contrasts with the terms of section 105(c)(3). Under that section, if the Secretary,
upon investigation, determines that section 105(c)(1) has not been violated, the miner has the
right to file a new, separate “action” charging discrimination with the Commission. Section
105(c)(3) also describes the time within which the Secretary must notify the miner of that
negative determination as being within 90 days after the receipt “of a complaint filed under
paragraph (2).” 30 U.S.C. § 815(c)(3). We conclude that Congress’s reference to the documents
filed under section 105(c)(2) as “complaints” and to the filing of an “action” under section
105(c)(3) was intentional.! See Russello v. United States, 464 U.S. 16, 23 (1983) (providing that
where Congress uses a particular phrase in one section but omits it in another, the difference in
language is presumed to be intentional). Therefore, based on the plain language of sections
105(c)(2) and (c)(3), a temporary reinstatement order remains in effect pending final order on the
inet’s complaint as advanced by the-Secretary under section 105(c)(2), but does not extend to- .
the pendency of an action under section 105(c)(3).

We next consider what is meant by the term “final order” in section 105(c)(2). The term
“order” is used in section 105(c) to refer to action by the Commission in terms of issuing an
order of temporary reinstatement; issuing an order affirming, modifying, or vacating the proposed
‘order set forth in the Secretary’s complaint; or issuing an order dismissing or sustaining a miner’s
charges under section 105(c)(3). In contrast, sections 105(c)(2) and 105(c)(3) consistently refer

to the Secretary’s conclusion regarding whether -a violation of section 105(c)(1) had occurred as-a .
“determination.” -Thus, the Secretary’s conclusion regarding whether her investigation revealed . -

*discrimination is a “determination,” not an order. In addition, although the Secretary may
include a proposed order for the Commission’s consideration in her complaint filed under section
105(c)(2), only the Commission may issue an “order” under section 105(c).?

Furthermore, we find it instructive that section 105(c) describes when a Commission
order becomes “final.” Sections 105(c)(2) and 105(c)(3) explicitly provide that the “order”
issued by the Commission becomes “final 30 days after its issuance.” 30 U.S.C. §§ 815(c)(2) &
(c)(3) (emphasis added). Thus, it is clear from the language of the Act that “final order” in
section 105(c)(2) refers to a final Commission order.

! We note that section 105(c)(3) refers to a “complainant.” We conclude that the term is
used in section 105(c)(3) as a matter of convenience, in order to avoid repetition of the lengthy
description of the filing party — that is, any “miner, representative of miners or applicant for
employment” whose complaint to the Secretary may have resulted in an investigation under
section 105(c)(2). 30 U.S.C. §§ 815(c)(1) & (c)(2).

Z We reject the operator’s analogy to sections 105(a) and 105(b) to support its argument
that a “final order” may arise from a notice issued by the Secretary under section 105 and need
not be a final Commission order. A&S Resp. Br. at 3-5. Sections 105(a) and 105(b) are not
analogous because they explicitly provide that a notice “shall be deemed a final order of the
Commission.” 30 U.S.C. § 815(a) and (b). No such language is set forth in section 105(c).

31 FMSHRC 981



Considering the language discussed above regarding what is meant by “complaint,” with
the language regarding what is meant by “final order,” we conclude that a temporary
reinstatement order remains effective pending the final order of the Commission on a complaint
filed under section 105(c)(2). Therefore, if the Secretary determines that there has been no
discrimination, the temporary reinstatement order would cease to be effective, and the judge
should issue an order dissolving the temporary reinstatement and dismissing the temporary
reinstatement proceeding.® If the Secretary determines that there has been discrimination and
files a complaint on the miner’s behalf, the temporary reinstatement order would remain in effect
until the judge’s decision disposing of the merits of the complaint, or the Commission’s decision
or court’s decision, in the event of appeal, becomes final by the passage of 30 days.

-+ Chairman Jordan argues that the:terms of section'105(c)(2) mandate that temporary « - -
reinstatement remains in effect until there has been a final Commission order on the complaint
the miner filed with the Secretary, and that such an order cannot issue in the temporary
reinstatement proceeding. Slip op. at 17-18. We cannot agree with such reasoning as it proves
too much. While the miner is, as Chairman Jordan states, “entitled” to file an action pursuant to
section 105(c)(3) when the Secretary refuses to file a 105(c)(2) discrimination claim on his
behalf, the miner is by no-means required to do so, and may chose not to file such an action.
Nevertheless, under Chairman Jordan’s reading of the statute, if temporary reinstatement had
been previously ordered, it could not be dissolved when a miner chooses not to.proceed under .

- section 105(c)(3) because there was.and never will be.a Cominission “final order’” on the miner’s

discrimination complaint filed with MSHA: We cannot agree that Congress intended such a
result, and thus we reject that interpretation in favor of an one much more in keeping with how
temporary reinstatement under section 105(c)(2) has worked in practice — it remains in place only
as long as the Secretary is investigating and pursuing the miner’s claim of discrimination.*

We are not troubled by concluding that a final order issued by the judge dissolving
temporary reinstatement rests on a determination by the Secretary that there has been no violation
of section 105(c), rather than on the judge’s findings of fact developed from a record during a
hearing. The Secretary was given authority by Congress to determine as an initial matter whether
a violation of section 105(c)(1) has occurred, as is evident by statutory language that (1) requires
the miner to file his or her complaint with the Secretary, and not with the Commission,

3 This was, in fact, Commission procedure for more than 27 years. See n.8, infia.

* We cannot ignore the significance under section 105(c)(2) of the Secretary’s refusal to
file her complaint with the Commission, as such a complaint is an absolute prerequisite to further
Commission action, including of course the issuance of any “final order” in the proceeding,
under that standard. Because the Secretary’s refusal to go forward and file such a complaint
prevents the Commission from acting on a discrimination complaint under section 105(c)(2), it
only makes sense to view an order dissolving temporary reinstatement under section 105(c)(2) as
the “final order” referenced in that provision.
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(2) requires the Secretary to investigate that complaint “as [she] deems appropriate,”™ and

(3) requires the Secretary to file with the Commission a complaint on behalf of the complaining
miner, applicant for employment or representative of miners alleging discrimination and
proposing an order “[i]f upon such investigation, the Secretary determines that the provisions of
this subsection have been violated.” 30 U.S.C. § 815(c)(2). If, however, the Secretary
determines that no violation has occurred after administrative investigation and evaluation, the
miner is still entitled to seek a hearing in a section 105(c)(3) proceeding.

In fact, the langﬁage of section 105(c)(2) makes clear that the Commission is required to
afford the opportunity for a hearing and issue an order based on findings of fact regarding the
allegations of discrimination only in circumstances in which the Secretary has determined, upon

“-*further investigation, that a violation of section: 105(c) has-occurted.:Under section 105(c)(2), the -

Commission must “afford an opportunity for a hearing . . . and thereafter . . . issue an order,
based upon findings of fact, affirming, modifying, or vacating the Secretary’s proposed order, or
directing other appropriate relief.” 30 U.S.C. § 815(c)(2) (emphasis added). The Secretary’s
proposed order is only before the Commission in circumstances in which the Secretary has filed a
complaint after determining that her investigation reveals a violation of section 105(c).

Thus, it is apparent from the language of the statute that Congress intended a two-track

'+ gystem for discrimination complaints under the Mine Act... Under Section 105(c)(2), the = . :

“> gemplairit to the Secretary is merged into; and subsumed by, the Secretary’s own complaintfor

- redress of the alleged discrimination. A complainant is required to bring the issue to the
Secretary and may not initiate an action with the Commission. In the event the Secretary finds
that the Act may have been violated, it is her obligation to file a complaint with the Commission.
There is clear continuity of action, and the “complaint” upon which the order for temporary
reinstatement is based is the same “complaint” submitted by the Secretary.® The Secretary in that
instance is the advocate for both the miner’s private rights and the public interest.

Conversely, if the Secretary finds that the Act was not violated, she has made a
determination with legal effect and consequences. As the Act makes clear, a person whose

’ The investigation by the Secretary is critical to vindicating public interest in whether
the Mine Act has been violated. See Hatfield v. Colquest Energy, Inc., 13 FMSHRC 544, 545
(April 1991) (“[T]he statutory scheme provides to miners a full administrative investigation and
evaluation of an allegation of discrimination.”).

§ We note that while the Commission is required to issue an order “affirming, modifying,
or vacating the Secretary’s proposed order” under section 105(c)(2), the Commission is required
under section 105(c)(3) to issue “an order, based upon findings of fact, dismissing or sustaining
the complainant’s charges.” 30 U.S.C. §§ 815(c)(2) & (c)(3). The separate grounds that must
serve as the basis for the Commission’s orders under sections 105(c)(2) and 105(c)(3) do not
support the Secretary’s contention that the miner’s discrimination complaint filed with MSHA is
the basis for the Commission’s order under both sections. S. Br. at 12, 24.
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complaint is investigated and found to be unsupported may proceed, but by “fil[ing] an action in
his own behalf before the Commission.” 30 U.S.C. § 815(c)(3) (emphasis added). This is
necessary because once the Secretary has determined that a violation has not occurred, the
original complaint — which was made to the Secretary, and not to the Commission — has no
continuing legal status. A person wishing to bring the issues contained therein before the
Commission must therefore initiate a new action.

In that context; it is notable that section 105(c)(2) expressly provides for temporary
reinstatement, while section 105(c)(3) does not. We agree with the judge’s determination that
the inclusion of this remedy in one subsection and omission in the other is presumptively
intentional. See Russello v. United States, 464 U.S. at 23. While temporary reinstatement may
* ‘have beer imposed on a finding that the complaint was not frivolously made, it is important te: - -
remember that this early determination is made before the Secretary has conducted the
investigation commanded by the Mine Act. At the conclusion of the investigation, the Secretary
must decide whether or not the Act has been violated. We rightly presume that the Secretary has
faithfully performed her duty and, while that does not preclude the possibility that a violation of
the Act may yet be found, it certainly stands in sharp contrast to the circumstances present when
the initial complaint is filed, before there has been any exposition of the issue.

o 2. Legislative History and Statutory. Structure. . .-

- The rationale for temporary reinstatement is evident from changes made to the anti-
discrimination provisions of the Federal Coal Mine Health and Safety Act of 1969, 30 U.S.C.
§ 801 et seq. (1976) (amended 1977) (“Coal Act”). Under the Coal Act, a miner was responsible
for pursuing his own discrimination case and filed the case at his own expense with his own
counsel. See 30 U.S.C. § 820(b)(2) (1976) (amended 1977). Temporary reinstatement was not
provided for under the Coal Act. Under section 105(c)(2) of the Mine Act, however, the
Secretary has the exclusive duty to conduct the initial investigation, and retains effective legal
control over the issues when she brings an action on a miner’s behalf. Notwithstanding that the
Secretary is directed in the Mine Act to complete her investigation within 90 days, Congress
feared that a prolonged investigation under section 105(c)(2) of the Mine Act would impose an
economic hardship on the miner since, unlike under the Coal Act, the miner was not in charge of
his or her own case. To rectify the problem, Congress developed the remedy of temporary
reinstatement in order to protect the miner from bureaucratic delay.

Such reasons justifying temporary reinstatement do not apply in a section 105(c)(3)
proceeding under the Mine Act. In a section 105(c)(3) proceeding, the miner brings his own
action at his own expense and is in charge of his case. Miners proceeding under section
105(c)(3) of the Mine Act are in much the same position they were in under the Coal Act. Under
those circumstances, the need to account for harm caused by any bureaucratic delay does not
exist.
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This reading of the statutory language is supported by the Conference Report pertaining
to section 105(c) of the Mine Act. The Conference Report provides in part:

To protect miners from the adverse and chilling effect of
loss of employment while such matters are being investigated, the

Senate bill provided that if the Secretary determined that any such
complaint was not frivolously brought, the Secretary seek
temporary reinstatement of the complaining miner pending final
outcome of the investigation and the Commission order such
reinstatement, after expedited proceedings. The House amendment
contained no such provision.

The Senate bill provided that upon completion of the
investigation, if the Secretary found that there had been such
discrimination, he immediately file a complaint with the
Commission, with copies to the complaining party and the violator.
The Commission, after affording the parties an opportunity for a
hearing, could order appropriate relief . . . .

Under the Senate bill, a complaining parfy could;wifhin 30
days of an adverse determination by the Secretary, file an action
with the Commission on his own behalf. . . .

The conference substitute conforms to the Senate bill . . . .

S. Conf. Rep. No. 95-461, at 52-53 (1977), reprinted in Legislative History of the Federal Mine
Safety and Health Act of 1977 (“Legis. Hist.”), at 1330-31 (emphases added). Thus, the
Conference Report reveals that temporary reinstatement was a remedy fashioned to protect
miners from the adverse effect of loss of employment during the Secretary’s investigation. In
addition, the Conference Report distinguishes between the initiating documents in section
105(c)(2) as “complaints,” and the initiating document under section 105(c)(3) as an “action.”

As the judge reasoned, the remedial provisions of sections 105(¢c)(2) and 105(c)(3)
represent a balancing of interests by Congress. 30 FMSHRC at 1122. By providing temporary
reinstatement under section 105(c)(2), Congress determined that operators should bear the greater
economic burden during her investigation, and continuing once the Secretary has concluded that
a miner’s discrimination complaint has merit. However, if the Secretary determines that the
miner’s discrimination complaint does not have merit, i.e., that a violation of the Act has not
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occurred, the balance would tip in favor of the operator’s interest in controlling its workforce.’
As noted by the judge, the Eleventh Circuit stated that deprivation of an employer’s right to
control the makeup of its workforce is only a “femporary one that can be rectified by the
Secretary’s decision not to bring a formal complaint or a decision on the merits in the employer’s
favor.” Jim Walter Res. v. FMSHRC, 920 F.2d 738, 748 n.11 (11th Cir. 1990) (emphasis in

original).

Our reading of'the Mine Act is also consistent with the Commission’s historic reading of
the statute, as embodied in its former procedural rule pertaining to temporary reinstatement.
Rule 45(g) formerly provided that, “If, following an order of temporary reinstatement, the
Secretary determines that the provisions of section 105(c)(1), 30 U.S.C. 815(c)(1), have not been

- -violated, the Judge shall be so notified and shall enter an order dissolving the order of. . ...

reinstatement.” 29 C.F.R. § 2700.45(g) (2005). The sentence requiring the judge to dissolve the
order of reinstatement was in place from the inception of the Commission’s rule implementing
the temporary reinstatement provisions of the Mine Act in 1979 and remained unchanged until
the Commission’s rulemaking in 2006.% In the absence of any compelling contrary argument, we
are reluctant to overturn an interpretation which existed without challenge for almost 30 years.

" We note that section 105(c)(3) proceedings can be lengthy in duration. See, e.g., Price
v. Monterey Coal Co., 12 FMSHRC 1505 (Aug. 1990) (passage of approximately four-and-a-half
years between the filing of an action by miner under section 105(c)(3) and issuance of the
Commission decision). The duration can be increased by procedural delays if the miner is
proceeding without benefit of counsel. See, e.g., Jaxun v. Asarco, LLC, 29 FMSHRC 616,
617-21 (Aug. 2007); 31 FMSHRC 631 (May 2009) (ALJ) (passage of approximately three years
between the filing of a 105(c)(3) action by an unrepresented miner and the issuance of the
Commission decision disposing of merits). As a practical matter, if a miner remains temporarily
reinstated during a section 105(c)(3) proceeding, there is little incentive for the miner to advance
the proceeding expeditiously.

® On June 29, 1979, the Commission adopted final procedural rules that included Rule
44(b), entitled, “Dissolution of order,” which provided in part, “If, following an order of
reinstatement, the Secretary determines that the provisions of section 105(c)(1) have not been
violated, the Judge shall be so notified and shall enter an order dissolving the order of
reinstatement.” 44 Fed. Reg. 38226, 38231 (June 29, 1979). The provisions of Rule 44(b) were
later set forth in Rule 45(g), 29 C.F.R. § 2700.45(g). In August 2006, the Commission revised
Rule 45(g) to delete the requirement that the judge dissolve the order of temporary reinstatement
after the Secretary has made a determination of no discrimination. 71 Fed. Reg. 44190, 44198-
99 (Aug. 4, 2006). In the preamble, the Commission explained that the deletion “leaves open for
litigation the issue of whether an order for temporary reinstatement remains in effect pending a
miner’s discrimination complaint under section 105(c)(3).” Id. at 44199.
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3.  Conclusion

In sum, we conclude that the language of sections 105(c)(2) and 105(c)(3) and relevant
legislative history demonstrate that Congress directly spoke to the issue in this case: a temporary
reinstatement order may not remain in effect after the Secretary has made a determination that no
discrimination has occurred, and a temporary reinstatement order may not remain in effect during
a section 105(c)(3) proceeding.

Even if the Act were silent or ambiguous on the question at issue, however, we would
reach the same conclusion. The Secretary (S. Br. at 23), along with Commissioner Cohen, would
have us defer to the Secretary’s interpretation of the Mine Act, but we fail to see how the
"+ Secretary is owed deference on the question of whether temporary reinstatement should:continue
after the Secretary has made a determination of no discrimination. Deference under Chevron IT is
owed to an agency’s interpretation when the statutory provision being interpreted is one the
agency is “charged with administering.” Energy West, 40 F.3d at 460 (D.C. Cir. 1994) (citing
Chevron, 467 U.S. at 844). The Secretary, by declining to pursue a miner’s claim of
discrimination, essentially removes herself from the case.

Once that occurs in future cases,’ it will certainly not be the Secretary that is

_“administering” the Mine Act. The question of whether the miner was discriminated against can
then only take place in a section 105(c)(3) proceeding, a proceeding that is essentially a private .',
right of action. If any agency will be said to be “administering” the Mine Act at that point, it
would be this Commission, which, among other things, will be charged with interpreting the
discrimination provisions of section 105(c) to determine whether discrimination occurred, the
Secretary’s determination notwithstanding. Consequently, we look not to the Secretary’s
interpretation of section 105(c) to see whether the temporary reinstatement protections in section
105(c)(2) carry forward into section 105(c)(3) proceedings, but rather our own.!°

? In this case the Secretary has chosen to appear as an amicus to give her views on the
legal question this case presents. Once the issue is resolved, we highly doubt the Secretary will
be making appearances as an amicus in other section 105(c)(3) proceedings, given that such
proceedings take place only after the Secretary has determined that there was no discrimination.

" Commissioner Cohen would nevertheless have the Commission defer to the
Secretary’s interpretation of section 105(c), because the Secretary administers the overall Mine
Act statutory scheme. Slip op. at 28. We cannot agree, because according such deference would
run counter to the plain meaning of section 105(c). First, under the terms of that section, the
Secretary discharges her responsibility when she determines that no discrimination occurred.
Second, while the Secretary is free to interpret section 105(c)(1) to conclude under section
105(c)(2) that an operator’s action did not constitute discrimination, the very fact that Congress
provided in section 105(c)(3) that the Commission could come to the opposite conclusion, and
that the operator would be then subject to penalties for engaging in discrimination, suggests that,
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Commissioner Cohen asserts that we have mischaracterized the Secretary’s role in this
case. However, his description of the procedure under section 105(c), slip op. at 29-30, misstates
the process by which the Secretary relinquishes her involvement in the case and simplifies the
problem before us by assuming away the issue. Commissioner Cohen says that “[t]he fact that
the Secretary has determined that a miner has not demonstrated discrimination in a particular
case does not change the Secretary’s interest in ensuring that miners who file section 105(c)(3)
actions are entitled, as a class, to continue temporary reinstatement until a final order of the
Commission.” Id. at 29 (emphasis added). First of all, it is not the miner’s responsibility to
“demonstrate discrimination.” Rather, it is the Secretary’s duty to initiate an appropriate
investigation to determine whether discrimination has occurred. 30 U.S.C. § 815(c)(2). Second,
- when the Secretary has made a determination that there has been no discrimination, there is no

"= bésis'for-her intérest in continuing temporary reinstatement. . The presumption of discrimination--.

that underlies temporary reinstatement cannot exist in a section 105(c)(3) proceeding because the
fact of violation is the ultimate issue we are called upon to decide. Third, Commissioner
Cohen’s assumption runs counter to the procedural posture of every section 105(c)(3) case
brought before us. In that regard, we note that the end result of the investigation required by
section 105(c)(2) is a finding by the Secretary either that (1) a violation of the law has occurred,
in which case the procedure and her duty are outlined in the subsection, or (2) a violation has not
“occurred, in which case the Secretary, through her own actions and determination, is no longer a

- -:party in the case.. ‘Thus, the Secretary must initiate an investigation and must pursue the miner’s -,

* -complaint if she believes the anti-discrirnination provisions of the Act have been violated and:
“may only elect, in her sole discretion as the “enforcer of the Act,” not to pursue the Miner’s
complaint when she has determined that the provisions of the Act have not been violated.

In sum, the mere fact that the Secretary appears before us as an amicus does not _
determine the weight we afford her view; rather, it is the fact that she attained that status through
what we must presume to be a scrupulous and diligent exercise of her authority, leading to a
finding that the operator did not discriminate against the complainant and that it would therefore
be inappropriate to continue with a public prosecution of the complaint. The cases cited by
Commissioner Cohen, slip op. at 30 n.4, conferring deference or weight to an agency’s
interpretation, even as a nonparty, do not involve the agency’s deliberate, negative determination
on the question at issue and are therefore distinguishable.

Finally, even if we were to consider deferring to the Secretary’s interpretation of sections
105(c)(2) and 105(c)(3), we would conclude that her interpretation is unreasonable because it is
inconsistent with the statutory language, relevant legislative history, and the Commission’s own
experience with section 105(c)(3) cases, as discussed above. See Lancashire Coal Co. v. Sec’y of
Labor, 968 F.2d 388, 393 (3d Cir. 1992) (“[W]e cannot conclude that the Secretary’s
interpretation is reasonable in this case insofar as it conflicts with the language of the statute.”);
cf. Sec’y of Labor v. FMSHRC, 111 F.3d 913, 920 (D.C. Cir. 1997) (finding Secretary’s

in the area of discrimination proceedings, the Commission is not obligated to defer to the
Secretary.
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interpretation reasonable where it was consistent with the statutory language, legislative history
and legislative purpose).

For the reasons discussed above, we would affirm in result the judge’s dissolution of the

order of temporary economic reinstatement and his dismissal of the temporary reinstatement
proceeding.

Michael F. Duffy, Commissioner

=

Michae Youn# flmmf
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Chairman J ordaﬁ, in favor of reversing the Judge’s order:

Under the Mine Act, a miner’s temporary reinstatement remains in effect “pending final
order on the complaint.” 30 U.S.C. § 815(c)(2). Because the plain language of the statute
mandates that temporary reinstatement continue until the Commission issues a final order
regarding the merits of the miner’s allegations of discriminatory conduct, I would reverse the
judge’s order dissolving the miner’s temporary reinstatement in this case.

A miner who alleges an illegal discharge may obtain temporary reinstatement in
accordance with section 105(c), which provides in relevant part:

[alny miner . . . who believes that he has been discharged,
interfered with, or otherwise discriminated against by any person in
violation of this subsection may . . . file a complaint with the
Secretary alleging such discrimination. Upon receipt of such
complaint, the Secretary shall . . . cause such investigation to be
made as he deems appropriate. Such investigation shall commence
within 15 days of the Secretary’s receipt of the complaint, and if
the Secretary finds that such complaint was not frivolously
brought, the Commission, on an expedited basis upon application
of the Secretary, shall order the immediate reinstatement of the
miner pending final order on the complaint.. :

30 U.S.C. § 815(c)(2) (emphasis added).

Upon completion of her investigation, the Secretary makes a determination as to whether
discrimination occurred. If the Secretary determines that the Act was violated, she must
“immediately file a complaint with the Commission.” Id. If the Secretary concludes that no
violation occurred, she must notify the miner of that fact and the miner, pursuant to section
105(c)(3), has the right to “file an action in his own behalf before the Commission, charging
discrimination or interference in violation of paragraph (1).” 30 U.S.C. § 815(c)(3). The issue in
this case is whether the temporary reinstatement remains in effect while the miner proceeds on
his own behalf to litigate his or her discrimination claim before the Commission.

As in other cases involving statutory interpretation, we must determine “whether
Congress has directly spoken to the precise question at issue.” Chevron U.S.A. Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 842 (1984). The Supreme Court emphasized in Chevron
that, “[i]f the intent of Congress is clear, that is the end of the matter; for the court, as well as the
agency, must give effect to the unambiguously expressed intent of Congress.” Id. at 842-43. As
demonstrated below, Congress intended the temporary reinstatement of a miner to continue until
there is a final Commission order on the merits of the miner’s claim that he or she was
discriminated against because of safety activity.
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Section 105(c)(2) provides for temporary reinstatement “pending final order on the
complaint.” The Secretary’s decision not to go forward on the miner’s discrimination case is not
a final order on the complaint. On this point I agree with my affirming colleagues, who state that
“only the Commission may issue an ‘order’ under section 105(c).” Slip op. at 7. Pursuant to the
split enforcement scheme envisioned by Congress, it is the Secretary who investigates miners’
complaints of discrimination and issues proposed orders, but it is only the adjudicatory body —
the Commission — that issues final orders pertaining to the litigation. See 30 U.S.C. § 815(c)(2)
and (c)(3). The word “order” appears in section 105(c) nine times, always referring to a
Commission order (either an order granting temporary reinstatement, an order disposing of a
complaint filed by the Secretary on behalf of a miner under section 105(c)(2), or an order
disposing of an action filed by a miner under section 105(c)(3)). As my colleagues correctly
point out, “the Secretary’s conclusion regarding whether her investigation revealed . .-~ .-
discrimination is a ‘determination,’ not an order.” Slip op. at 7.

The Mine Act sets forth the method by which the Commission issues a final order in a
discrimination proceeding. If, after conducting her investigation, the Secretary decides that the
Act has been violated, pursuant to section 105(c)(2) she is required to file a complaint with the
Commission and to “propose an order granting appropriate relief.” 30 U.S.C. § 815(c)(2). The
Commission, after affording an opportunity for a hearing, is required to “issue an order, based
. upon findings of fact, affirming, modifying, or vacating the Secretary’s proposed order, or: -,
-directing other appropriate relief.” Id. The Commission’s order “become[s] final 30 days after . .

its issuance.” Id. '

If the Secretary notifies the miner of her determination that no violation of section
105(c)(1) occurred, “the complainant,” pursuant to section 105(c)(3), is entitled to “file an action
in his own behalf before the Commission.” 30 U.S.C. § 815(c)(3). The Commission is required
to afford an opportunity for a hearing and to “issue an order based upon findings of fact,
dismissing or sustaining the complainant’s charges and, if the charges are sustained, granting
such relief as it deems appropriate. . . .” Id. This Commission order “become[s] final 30 days
after its issuance.” Id.

Thus, in accordance with the plain meaning of the statute, there is no “final order on the
complaint” until the Commission issues an order which either affirms, modifies, or vacates the
Secretary’s proposed order in accordance with section 105(c)(2), or dismisses or sustains the
complainant’s charges in accordance with section 105(c)(3). It is clear that a final order in either
case must be based on the Commission’s findings of fact and the Commission’s determination of
whether discriminatory conduct in violation of section 105(c)(1) occurred.!

! My affirming colleagues contend that if the miner does not choose to go forward under
section 105(c)(3), under my view of the statutory language there would never be a Commission
final order on the discrimination complaint. Slip op. at 8. Since temporary reinstatement
remains in effect “pending a final order on the complaint,” the temporary reinstatement could
never be dissolved. My colleagues claim this is not what Congress intended. Iagree. A
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A miner who has been granted temporary reinstatement is entitled to remain in that status
“pending final order on the complaint.” 30 U.S.C. § 815(c}(2). There has been no final
Commission order on Mr. Phillips’ complaint, and, therefore, the statutory prerequisite that
would justify dissolution of Mr. Phillips’ temporary reinstatement order is lacking. Although my
affirming colleagues appear to treat it as such, the judge’s November 26, 2008 order dissolving
Mr. Phillips’ temporary reinstatement cannot constitute the prerequisite “final order on the
complaint.” To consider it in this manner would amount to a ruling that the final order on the
complaint, necessary to dissolve the temporary reinstatement, is the order dissolving the
temporary reinstatement.

The judge did not dissolve Mr. Phillips’ temporary reinstatement because of a final

Commission: order. The judge never considered the merits of Mr: Phillips” claim: ‘The sole basis - -

of the judge’s decision was the Secretary’s determination that a violation of section 105(c) had
not occurred, and her notification that she would not be filing a complaint on Mr. Phillips’
behalf. According to the judge: “A final order on the miner’s complaint is reached when the
Secretary advises the miner, as she has done in this proceeding, that ‘[y]Jour complaint of
discrimination under Section 105(c) has been investigated . . . [and] MSHA has determined that
facts disclosed during the investigation . . . do not constitute a violation of section 105(c).”” 30
- FMSHRC 1119, 1121 (Nov. 2008) (ALJ). :

-*"Having agreed that the Secretary’s determination regarding the results of her investigation
does not constitute a final order under section 105(c), (“the Secretary’s conclusion . . .is a
‘determination’ not an order,” slip op. at 7), my affirming colleagues nevertheless proceed to
make the duration of the temporary reinstatement contingent on just this determination. Ignoring
the statute’s plain language, they conclude: “[I}f the Secretary determines that there has been no
discrimination, the temporary reinstatement order would cease to be effective, and the judge
should issue an order dissolving the temporary reinstatement and dismissing the temporary
reinstatement proceeding.” Slip op. at 8. The statute requires a final order from the
Commission, not a determination from the Secretary, in order to dissolve a grant of temporary
reinstatement. My colleagues fail to realize that the judge lacked the necessary statutory
prerequisite for dissolving the temporary reinstatement because no final order had been issued on
M. Phillips’ complaint.

reinstatement that can never be dissolved can hardly be considered temporary. The requirement
that temporary reinstatement remain in effect “pending final order on the complaint” necessarily
implies that there is a possibility of obtaining a Commission final order on the discrimination
complaint under section 105(c)(2) or 105(c)(3). In the event the miner foregoes that possibility,
obviously the temporary reinstatement provision would no longer be applicable.
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My colleagues have been led astray by their narrow focus on section 105(c)(3)’s reference
to the complainant’s right to file an “action” in his own behalf before the Commission.” They
consider the reference to filing an “action” under section 105(c)(3) as an indication that there no
longer exists a complaint that can be the subject of a Commission order. Since temporary
reinstatement stays in effect pending the Commission’s “final order on the complaint,” initiating
an “action” under section 105(c)(3) must, in their view, extinguish the miner’s temporary
reinstatement. My colleagues’ position is untenable in light of the pertinent statutory language
and the Commission case law.

Much as my colleagues would like to erect an impenetrable analytical barrier between the
miner’s initial filing of a discrimination complaint to the Secretary and the miner’s subsequent

- action’before the Commission, neither the statutory language northe Cormmission casedaw: . ...+ '

permit them to do so. Although section 105(c)(3) refers to an “action” before the Commission,
the person who files this action is referred to as the “complainant.” 30 U.S.C. § 815(c)(3)
(emphasis added). Thereafter, the Commission is instructed to afford an opportunity for a
hearing and to “issue an order based upon findings of fact, dismissing or sustaining “the
complainant’s” charges.” Id. (emphasis added). The reference to “complainant™ is an
acknowledgment that the proceeding under section 105(c)(3) involves the same alleged
discriminatory conduct that prompted the miner’s complaint to the Secretary under section
105(c)(2). The statute does not direct the miner to file a complaint under section 105(c)(3)

- because the mirier has already filed a complamt That is why the miner is referred to in section -.:: .. : |

~105(c)(3) as the “complainant.”

Commission rulings have made that fact clear. In Hatfield v. Colquest Energy, Inc., 13
FMSHRC 544 (Apr. 1991), the operator argued that the complainant’s amended filing pursuant
to section 105(c)(3) differed too substantially from his complaint filed with the Secretary. The
Commission agreed that the proceeding under section 105(c)(3) must be based on the matter
initially investigated by the Secretary under section 105(c)(2) or else “the statutory prerequisites
for a complaint pursuant to § 105(c)(3) have not been met.” Id. at 546 (emphasis added). Accord
Sec’y of Labor on behalf of Dixon v. Pontiki Coal Corp., 19 FMSHRC 1009 (June 1997). The
Commission’s reference to the section 105(c)(3) proceeding as a “complaint” in Hatfield was not
an isolated occurrence. In Roland v. Sec’y of Labor, 7 FMSHRC 630 (May 1985), the
Commission pointed out that “[s}hould the Secretary determine that no discrimination has
occurred, the miner, pursuant to section 105(c)(3) . . . may file a discrimination complaint on his
own behalf before the Commission.” 7 FMSHRC at 635 (emphasis added).

Resort to the legislative history of the Mine Act merely underscores the strained nature of
my colleagues’ reading of the statute. Citing the Conference Report language that “[u]nder the
Senate bill, a complaining party could, within 30 days of an adverse determination by the

% Section 105(c)(3) states that “the complainant shall have the right, within 30 days of
notice of the Secretary’s determination, to file an action in his own behalf before the
Commission.” 30 U.S.C. § 815(c)(3).
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Secretary file an action with the Commission on his own behalf,” slip op. at 11 (emphasis
added), my colleagues omit the sentence that follows, which states that:

The Commission must afford an opportunity for a hearing, and
thereafter, issue an order, based upon findings of fact, dismissing
or sustaining the complaint, and granting such relief as may be
appropriate. If the complainant prevailed in an action which he
brought himself after the Secretary’s determination, the
Commission order would require that the violator pay all expenses
reasonably incurred by the complainant in bringing the action.

=S, Conf:Rep. No.'95-461, at 52-53 (1977); reprinted in Senate:Subcomm. on Labor, Comm. on -

Human Res., Legislative History of the Federal Mine Safety and Health Act of 1977, at 1330
(1978) (“Legis. Hist.””) (emphases added).

The Commission’s Procedural Rules also demonstrate that the significance my colleagues
place on the use of the word “action” in section 105(c)(3) (as opposed to the word “complaint” in
section 105(c)(2)) is misplaced. Our rule clearly contemplates that a miner filing a claim under
section 105(c)(3) does so by ﬁhng a “complamt ” Procedural Rule 40(b), 29 C.F.R.

'§ 2700 40(b), states . _ e , _

A dlscnmmatlon complamt under sectlon 105(c)(3) of the Act 30
U.S.C. 815(c)(3), may be filed by the complaining miner,
representative of miners, or applicant for employment if the
Secretary, after investigation, has determined that the provisions of -
section 105(c)(1) of the Act, 30 U.S.C. 815(c)(1), have not been
violated.

Additional language in the Mine Act refutes the contention that Congress considered
claims brought under section 105(c)(2) and (c)(3) to be such entirely separate proceedings, that
they deemed it appropriate to provide temporary reinstatement pursuant to only one of them.
Section 105(c)(3) states that “[pJroceedings under this section shall be expedited by the Secretary
and the Commission.” 30 U.S.C. § 815(c)(3). This mandate, however, undeniably applies to
section 105(c)(2) actions as well (otherwise the reference to the Secretary makes no sense).
Indeed, the Commission has interpreted it in this manner. See Sec’y of Labor on behalf of Noe v.
J & C Mining, LLC, 22 FMSHRC 705, 706 (June 2000) (stating, in a section 105(c)(2) case, that
“the Commission will be expediting these proceedings as it s statutorily required to do™).
Likewise, section 105(c)(3) refers to Commission orders issued “under this paragraph” being
“subject to judicial review in accordance with section 106.” 30 U.S.C. § 815(c)(3). Clearly,
however, a Commission order issued under section 105(c)(2) is also subject to judicial review.

My affirming colleagues contend that témporary reinstatement is designed to protect
miners “from the adverse effect of loss of employment during the Secretary’s investigation.”
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Slip op. at 11. Not only is this position contrary to the statutory language (which provides for
temporary reinstatement pending final order on the complaint, not pending the resolution of the
Secretary’s investigation), the literal application of this principle would result in the dissolution
of the temporary reinstatement order upon conclusion of the Secretary’s investigation, even if the
Secretary determines that section 105(c)(1) was violated. That the temporary reinstatement
provision was hardly viewed in the cramped fashion suggested by my colleagues is evidenced by
the Senate Report, wherein the drafters explained that:

The Committee feels that this temporary reinstatement is an
essential protection for complaining miners who may not be in the
financial position to suffer even.a short period of unemployment or

. reduced income pending the resolution of'the disecrimination- - -
complaint.

S. Rep. No. 95-181, at 37, Legis. Hist. at 625.

Because, under section 105(c)(3), a miner “brings his own action at his own expense and
is in charge of his case,” slip op. at 10, my affirming colleagues have concluded that the need to
account for harm due to “bureaucratic delay” does not exist. Id. Underlying this statement is the

_unsubstantiated notion that somehow a miner in a section 105(c)(3) proceeding will be able to

-+ control how quickly his or her case is resolved. . Their own referénce to a section-105(c)(3) case

that took four-and-a-half years to decide belies this contention. Slip op. at 11-12 n.7 (citing: Price
v. Monterey Coal Co., 12 FMSHRC 1505 (Aug. 1990)). My affirming colleagues are concerned
that, “if a miner remains temporarily reinstated during a section 105(c)(3) proceeding there is
little incentive for the miner to advance the proceeding expeditiously.” Slip op. at 12 n.7. Of
course, the corollary to this concern is that when the complainant miner is not temporarily
reinstated, there is every incentive for the respondent mine operator to delay the section 105(c)(3)
proceeding. While both scenarios are problematic, the appropriate question for us to consider is,
which one caused Congress greater concern?

By making temporary reinstatement dependent on a determination that the miner’s
discrimination claim is “not frivolously brought,” 30 U.S.C. § 815(c)(2), Congress “clearly
intended that employers should bear a disproportionately greater burden of the risk of an
erroneous decision in a temporary reinstatement proceeding.” Jim Walter Res., Inc. v. FMSHRC,
920 F.2d 738, 748 n.11 (11th Cir. 1990).> While the employer’s loss of its ability to control its

3 My colleagues invoke the Court’s observation that “deprivation of an employer’s right
to control the makeup of its workforce is only a “temporary one that can be rectified by the
Secretary’s decision not to bring a formal complaint or by a decision on the merits in the
employer’s favor.” Slip op. at 12 (citing Jim Walter, 920 F.2d at 748 n.11 (emphasis in
original)). However, it appears the Court’s comment was prompted by prior Commission Rule
44(f), 29 C.F.R. § 2700.44(f) (subsequently re-numbered as Commission Rule 45(g), 29 C.F.R.
§ 2700.45(g)), id. at 741, rather than by an independent interpretation of the statute.
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workforce is not to be taken lightly, the legislative history of the Mine Act indicates that section
105(c)’s prohibition against discrimination is to be “construed expansively to assure that miners
will not be inhibited in any way in exercising any rights afforded by the legislation.” S. Rep. No.
95-181, at 36, Legis. Hist. at 624. Recognizing the important role that individual miners play in
ensuring a safe and healthy working environment, Congress was also acutely aware that “mining
often takes place in remote sections of the country where work in the mines offers the only real
employment opportunity.” S. Rep. No. 95-181, at 35, Legis. Hist. at 623. The temporary
reinstatement provision was viewed as “an essential protection” for miners who might not be
able “to suffer even a short period of unemployment.” S. Rep. No. 95-181, at 37, Legis. Hist. at
625. This Congressional balancing of equities applies equally to a section 105(c)(2) case brought
by the Secretary, and to a section 105 (c)(3) clalm brought by the miner on his own behalf after
the Secretary declines to go forward.-- - - - T R et

Temporary reinstatement is imposed pursuant to a Commission order that the miner’s
discrimination claim was not frivolously made. The Secretary’s decision not to proceed with the
discrimination complaint does not transform that complaint into a frivolous action. To hold
otherwise would require us to conclude that Congress implemented a statutory provision (section
105(c)(3) of the Mine Act) devoted to the litigation of frivolous claims. To the contrary, not only
does the Secretary’s negative determination not reduce the complaint to a frivolous claim, the
Commission has explicitly acknowledged that it “may find discrimination where the. Secretary
has not”.and that “the Secretary’s determination not to prosecute [a] discrimination case ... is:
not probative of whether [the operator] discriminated against the miners.” Fort Scott Fertilizer-
Cullor, Inc., 17 FMSHRC 1112, 1117 (July 1995). Indeed, there have been numerous cases in
which the Secretary declined to file a complaint and the miner successfully proceeded on his own
behalf. See, e.g., Ross v. Shamrock Coal Co., 15 FMSHRC 972, 974-76 (June 1993); Meek v.
Essroc Corp., 15 FMSHRC 606, 612-13 (Apr. 1993)); Womack v. Graymont Western US, Inc.,
25 FMSHRC 235, 261-63 (May 2003) (ALJ); Adkins v. Ronnie Long Trucking, 21 FMSHRC
171, 176-77 (Feb. 1999) (ALJ); Paul v. Newmont Gold Co., 18 FMSHRC 181, 191 (Feb. 1996)
(ALJ).

Consequently, since the Secretary’s decision not to go forward on Mr. Phillips’ behalf
does not vitiate the previous non-frivolous finding regarding his complaint, the temporary
reinstatement, which is based on that nonfrivolous finding, must remain in effect “pending final
order on the complaint.”” Balancing the equities does not require the opposite conclusion.
Requiring the temporary reinstatement to remain in effect pending the miner’s litigation under
section 105(c)(3) is no more inequitable than the Commission’s determination that a temporary
reinstatement order remains in effect pending appeal to the Commission, notwithstanding the fact
that a Commission judge concluded, subsequent to a hearing on the merits, that no discrimination

* In Jim Walter, the Eleventh Circuit explained that the basis for a temporary
reinstatement order and the underlying merits of a miner’s claim are “conceptually different,” and
it ruled that the temporary reinstatement order was a collateral order completely separate from
the merits of the action. 920 F.2d at 744.
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occurred. See Sec'y of Labor on behalf of Bernardyn v. Reading Anthracite Co., 21 FMSHRC
947, 949 (Sept. 1999). In Bernardyn, the Commission recognized that the statutory language,
providing for temporary reinstatement “pending final determination on the merits of the
complaint,” required this result. 21 FMSHRC at 950.°

In conclusion, in passing the Mine Act, Congress created two different mechanisms for
bringing discrimination complaints, under which either the Secretary or the claimant may
prosecute the case. Under either procedure, the same underlying complaint (filed initially with
MSHA) is at issue. The statute clearly states that a temporary reinstatement order remains in
effect pending a final Commission order on this complaint. Here, there has been no such final
order on the miner’s complaint. Accordingly, I would reverse the judge’s decision.

Wi el

Maty Ly/fordan, &ﬁairman

5 Irecognize that in Bernardyn, the Commission refers to prior Procedural Rule 45(g), 29
C.F.R. § 2700.45(g) (1999), which provided for dissolution of a temporary reinstatement order if
the Secretary determined that discrimination did not occur, as a “gap filling provision designed to
deal with a situation not addressed by the statute — the status of a temporary reinstatement order
following a determination by the Secretary that there has been no violation of section 105(c).” 21
FMSHRC at 950. Ibelieve this comment, which is dictum, to be incorrect since I have
concluded that the referenced situation is addressed by the statutory language “pending final
order on the complaint” and requires the maintenance of temporary reinstatement until there is a
final determination by the Commission on the merits of the miner’s claim of discrimination.
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Commissioner Cohen, in favor of reversing the Judge’s order:

This case presents the question of whether a temporary reinstatement order remains in
effect after the Secretary determines that the anti-discrimination provisions of the Mine Act, 30
U.S.C. § 815(c), have not been violated. The relevant Mine Act language states that, after a
determination that a discrimination complaint was not “frivolously brought,” the Commission
“shall order the immediate reinstatement of the miner pending final order on the complaint.” 30
U.S.C. § 815(c)(2). The resolution of this issue involves identifying the proper interpretation of
“final order” and “complaint” in this section of the statute. Although I agree with my colleague,
Chairman Jordan, that a temporary reinstatement order stays in effect pending resolution of a
discrimination complaint filed with the Mine Safety and Health Administration (“MSHA”), I
reach this conclusion by way of a different analysis, and therefore write separately, as I.find that
the statutory language at issue is ambiguous.

The first inquiry in statutory construction is “whether Congress has directly spoken to the
precise question at issue.” Chevron U.S.A. Inc. v. Natural Res. Def. Council, 467 U.S. 837, 842
(1984); Thunder Basin Coal Co., 18 FMSHRC 582, 584 (Apr. 1996). If a statute is clear and
unambiguous, effect must be given to its language. See Chevron, 467 U.S. at 842-43; accord
Local Union No. 1261, UMWA v. FMSHRC, 917 F.2d 42, 44 (D.C. Cir. 1990).! If, however, the
 statute is ambiguous or silenton a point in question, a second inquiry, commonly referred to.as a
+“*Chevron II” analysis, is required to determine whether an agency’s interpretation of a statute is a
reasonable one. See Chevron, 467 U.S. at 843-44; Thunder:Basin, 18 FMSHRC at 584 n.2; ¢
Keystone, 16 FMSHRC at 13. Under Chevron II, deference is accorded to “an agency’s
interpretation of the statute it is charged with administering when that interpretation is
reasonable.” Energy West Mining Co. v. FMSHRC, 40 ¥.3d 457, 460 (D.C. Cir. 1994) (citing
Chevron, 467 U.S. at 844). The agency’s interpretation of the statute is entitled to affirmance as
long as that interpretation is one of the permissible interpretations the agency could have
selected. See Joy Technologies, Inc. v. Secretary of Labor, 99 F.3d 991, 995 (10th Cir. 1996),
cert. denied, 520 U.S. 1209 (1997) (citing Chevron, 467 U.S. at 843); Thunder Basin Coal Co. v.
FMSHRC, 56 F.3d 1275, 1277 (10th Cir. 1995).

The operator contends that the plain meaning of the Mine Act requires that the temporary
reinstatement order be dissolved if the Secretary does not file a complaint on behalf of the miner.
A & S Br. at 7. My colleagues Commissioners Duffy and Young agree with the operator. On the
other hand, the Secretary asserts that the plain meaning of the statute mandates that a temporary
reinstatement order remain in effect until the Commission issues a final order on the merits of the
miner’s undertying discrimination complaint. S. Br. at 10. My colleague Chairman Jordan
agrees with the Secretary. The parties’ insistence that the statutory language is clear, coupled

! The examination to determine whether there is such a clear Congressional intent is
commonly referred to as a “Chevron I’ analysis. See Thunder Basin, 18 FMSHRC at 584;
Keystone Coal Mining Corp., 16 FMSHRC 6, 13 (Jan. 1994).
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with their equally emphatic contentions proposing contradictory interpretations of that language,
suggests that the Mine Act is actually ambiguous on this question.’

In order to determine whether Congress’ intention as to the question at issue can be
gleaned from the “plain meaning” of the statutory language, we employ the “traditional tools of
statutory construction.” Natural Res. Def- Council, Inc. v. Browner, 57 F.3d 1122, 1125 (D.C.
Cir. 1995) (quoting Chevron, 467 U.S. at 843 n.9). These include examination of the statute’s
text, legislative history, and structure, as well as its purpose. See Bell Atlantic Telephone
Companies v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997). As the D.C. Circuit recognized in
Bell Atlantic, a court utilizes the text, history, and purpose of a statute to determine whether they
convey a plam meamng that requzres a certam mterpretatlon Id. at 1049. (emphas1s in ongmal)

Statutory language is cons1dered amblguous 1f reasonable mmds may dlffer asto 1ts
meaning, and when, as in this case, it is open to two or more constructions. 73 Am. Jur. 2d
Statutes § 114. Consequently, we must determine “whether the language of [the] statute is
susceptible to more than one natural meaning.” Taing v. Napolitano, 567 F.3d 19, 23 (1st Cir.

2 As one federal court Judge declared, when wrestling with the meaning of a term in
envuonmental law: : :

' Desplte the fact that both parties argue that the meaning of
“toxicity” is clear, they come to different conclusions as to whether
[a particular chemical] meets the definition. . . . What emerges
clearly from this dialogue between the parties is not the meaning of
“toxicity,” but that its meaning is both ambiguous and ill-defined.

The Fertilizer Institute v. Browner, No. CIV. A. 98-1067 (GK) 1999 WL 33521297, at *3
(D.D.C. Apr. 15, 1999); see also Pugliese v. Pukka Dev., Inc., 550 F.3d 1299, 1304 (11th Cir.
2008) (ruling that although both parties agreed that statutory language was plain and
unambiguous, and argued that plain meaning supported their different interpretations, this
indicated ambiguity); Toomer v. City Cab, 443 F.3d 1191, 1194-95 (10th Cir. 2006) (holding
that when both parties argued that a statutory term was unambiguous and urge different meanings
that are clear from the statute’s plain language, the statute was ambiguous with respect to that
term); Harris v. Sims Registry, No. 00 C 3028, 2001 WL 78448, at *3 (N.D. Ill. Jan. 29, 2001)
(finding that when both parties asserted that a statutory text was not ambiguous but their
interpretations differed, the term created ambiguity). But see Symposium, “Pernicious Ambiguity
in Contracts and Statutes,” 79 Chicago-Kent L. Rev. 859, 867 (2004) (citing Justice Thomas’
view that “[a] mere disagreement among litigants over the meaning of a statute does not prove
ambiguity; it usually means that one of the litigants is simply wrong” (citation omitted)); John v.
United States, 247 F.3d 1032, 1041 (9th Cir. 2001) (stating that “statutory ambiguity cannot be
determined by referring to the parties’ interpretations of the statute. Of course their
interpretations differ. That is why they are in court.”).
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2009) (citation oinitted). Here, the parties differ strenuously as to the “plain meaning” of the
statute’s text, its structure, its legislative history, and its purpose.

As to the text, the parties disagree about the plain meaning of the words “final order” and
“complaint” in the phrase “immediate reinstatement of the miner pending final order on the
complaint” in section 105(c)(2), and offer several competing interpretations. The Secretary
argues that the words refer to the Commission’s final order on the miner’s underlying complaint
of discrimination. S. Br. at 10-15. A&S, echoing the judge, 30 FMSHRC at 1121, contends that
the “final order” occurs when the Secretary’s involvement ends, after the investigatory findings
do not show a violation of section 105(c)(1). In its reply brief, A&S argues that a “final order” of

- the Commission can arise out of the Secretary’s investigatory determination, just as a final order

--can arise out of an operator’s failure to timely contest a proposed assessment by the Secretary
under sections 105(a) and (b). A&S R. Br. at 3-5. A&S also states that the judge’s order
dismissing the case when the Secretary chose not to proceed constitutes a final order of the
Commission. Id. at 4.

Likewise, my colleagues disagree as to the “plain meaning” of the text. Commissioners
Duffy and Young assert that the textual language means that the temporary reinstatement order
remains effective pending the Commission’s final order on the miner’s discrimination complaint
~ .to the Secretary-under section 105(c)(2), and that this final order occurs when the judge, upon
. notification by the Secretary of a determination of no discrimination under section 105(c)(1);.
issues an order dissolving temporary reinstatement and dismissing the temporary reinstatement
proceeding. Slip. op. at 8. On the other hand, Chairman Jordan agrees with the Secretary that
the textual language refers to the Commission’s final order disposing of the miner’s complaint of
discrimination to MSHA. Chairman Jordan disputes Commissioners Duffy and Young, arguing
that the final order on which the dissolution of temporary reinstatement is predicated cannot be
the order which itself dissolves temporary reinstatement. Slip op. at 18.

This brief summary of the different “plain meanings” which have been advanced in this
case for the statutory text “reinstatement of the miner pending final order on the complaint” —
most of which have at least some justification — illustrates that the text actually does not have a
plain meaning.

Differences also emerge when the parties and my colleagues examine the structure of the
statute. The Secretary argues that a finding that the complaint was not frivolously brought, which
triggers temporary reinstatement under section 105(c)(2), is different from a determination that
the substantive discrimination provisions of section 105(c)(1) were not violated. The
determination that a substantive violation has not occurred must be made by the Commission, not
the Secretary, and case law establishes that a violation may have occurred even though the
Secretary declined to file a complaint. The Secretary further asserts that 105(c)(2) and 105(c)(3)
actions before the Commission have the same relationship to the miner’s underlying
discrimination complaint. S. Br. at 15-21. However, following the reasoning of the judge, 30
FMSHRC at 1121-22, A&S argues that section 105(c)(2) and section 105(c)(3) embody different
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kinds of complaints and procedures. Temporary reinstatement only occurs in the context of
section 105(c)(2). Moreover, a miner does not face lengthy delays in a complaint under section
105(c)(3), which the statute requires to be “expedited.” A&S Br. at 7-11. Similarly,
Commissioners Duffy and Young describe a two-track system where the miner’s “complaint” in
section 105(c)(2) is distinctly different from the miner’s “action” in section 105(c)(3).
Temporary reinstatement applies in section 105(c)(2) but not in section 105(c)(3). Their opinion
concludes that if the Secretary makes a determination of no discrimination, the miner’s original
complaint has no legal status, and the miner must initiate a new “action,” distinct from his
original “complaint.” Slip op. at 6-7. However, Chairman Jordan contends that the section
105(c)(3) “action” is not inherently different from the section 105(c)(2) “complaint,” because the

statute describes the party bringing the section 105(c)(3) “action” as the “complainant,.’which

+ . refers back to the miner’s complaint under section 105(c)(2). She points out that the : ... .o,

Commission’s Procedural Rule 40(b), 29 C.F.R. § 2700.40(b), refers to the “action” filed by a
miner under section 105(c)(3) as a “discrimination complaint.” Chairman Jordan also cites case
law in which the Commission has held that the requirement in section 105(c)(3) that the
proceedings be “expedited” also applies to cases before the Commission under section 105(c)(2).
Slip op. at 20.

The parties and my colleagues also have different interpretations of the legislative history
. of the temporary reinstatement provision. The Secretary cites the Senate Report, which states
“i~that Congress intenided that section 105(c) “be construed expansively to assure that miners will . ,,
* pot be inhibited in any way in exercising any rights afforded by the legislation.” S. Rep. No. 95-
181, at 36 (1977), reprinted in Senate Subcomm. on Labor, Comm. on Human Res., Legislative
History of the Federal Mine Safety and Health Act of 1977, at 624 (“Legis. Hist.”). The
Secretary quotes the same report to the effect that upon determining that the complaint was not
frivolously brought, she shall seek “an order of the Commission temporarily reinstating the
complaining miner pending final outcome of the investigation and complaint . . . [as] an
essential protection for complaining miners who may not be in the financial position to suffer
even a short period of unemployment or reduced income pending the resolution of the
discrimination complaint.” S. Br. at 21-23 (citing S. Rep. No. 95-181, at 37, Legis. Hist. at 625
(emphasis in Secretary’s brief)). In contrast, Commissioners Duffy and Young cite the
Conference Report, which states that the Conference Committee adopts the Senate version of the
provision, which, according to the Conference Committee, provides that if the complaint was not
frivolously brought, the Secretary shall “seek temporary reinstatement of the complaining miner
pending the final outcome of the investigation.” Slip op. at 11 (citing S. Conf. Rep. No. 95-461,
at 52-53 (1977), reprinted in Legis. Hist. at 1330-31 (emphasis added)). Thus, the Conference
Report referred to temporary reinstatement until completion of the investigation (if the Secretary
did not find discrimination), while the Senate Report spoke of temporary reinstatement until the
resolution of the entire complaint. The legislative history can be interpreted quite differently
depending on which report is quoted.

The parties and my colleagues also interpret the purpose of the temporary reinstatement
provision differently. The Secretary, S. Br. at 21-23, and Chairman Jordan, slip op. at 21-22,
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emphasize the need to fully protect the miner who is unemployed because of alleged
discrimination, and conclude that a viable allegation of discrimination continues past an adverse
finding by the Secretary and until the conclusion of proceedings by the Commission. However,
A&S, Br. at 8-9, and Commissioners Duffy and Young, slip op. at 11-12, echoing the decision of
the judge, 30 FMSHRC at 1122-23, emphasize a balancing of the interests of the miner and the
operator, which is best accomplished by limiting temporary reinstatement to the period of the
Secretary’s investigation if the investigation does not result in a finding of discrimination.

In view of these different and contrary interpretations of the statute’s text, its structure, its
legislative history, and its purpose, all set forth as having a “plain meaning” and all containing at
least some plau51b111ty, I have to conclude that in terms of the Chevron I analys1s the statute is -
 ambiguous. e o I TR e e

I also note that former Commission Procedural Rule 45(g), 29 C.F.R. § 2700.45(g)
(1999), permitted the dissolution of a temporary reinstatement order upon the Secretary’s
decision not to proceed on the complaint. The Commission has described this as “a ‘gap filling’
provision designed to deal with a situation not addressed by the statute — the status of a
temporary reinstatement order following a determination by the Secretary that there has been no
violation of section 105(c).” Sec’y of Labor on behalf of Bernardyn v. Reading Anthracite Co.,

. 21 FMSHRC 947, 949-50 (Sept. 1999) (emphasis-added). I fail to see how the statutory .
i+ .Janguage can be ¢onsidered plain when we have- acknowledged that it pertained to a s1tuat10n
- that Congress did not address. : 3

Since the relevant statutory language is ambiguous, it is necessary under Chevron II to
determine whether the Secretary’s interpretation is reasonable and should be accorded deference.
As demonstrated by the analysis of Chairman Jordan, I find that the Secretary’s interpretation —
that a temporary reinstatement order must remain in effect until there is a final Commission order
on the miner’s underlying discrimination complaint (whether it is litigated by the Secretary
pursuant to section 105(c)(2) or by the miner under section 105(c)(3)) — is reasonable, and
therefore it is entitled to deference. See Sec’y of Labor v. Excel Mining, LLC, 334 F.3d 1,6
(D.C. Cir. 2003).

My other colleagues claim that deference to the Secretary’s policy position is not
appropriate in this case. They base this assertion on their view that the Secretary is not “charged
with administering” section 105(c) after she makes a determination of no discrimination. Slip
op. at 13. According to them, once the Secretary has made such a determination, “there is no
basis for her interest in continuing temporary reinstatement.” Id. at 14. This is due to the
“presumption of discrimination that underlies temporary reinstatement [that] cannot exist in a
section 105(c)(3) proceeding.” Id. This position misapprehends the role of temporary
reinstatement under the Mine Act, and the Secretary’s interest in implementing it.

Commissioners Duffy and Young state that Chevron deference is owed to an agency
interpretation “when the statutory provision being interpreted is one the agency is charged with
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administering,” slip op. at 13 (citing Energy West, 40 F.3d at 460) (emphasis added), which in
turn cited to Chevron, 467 U.S. at 844. However, both the D.C. Circuit in Energy West and the
Supreme Court in Chevron, did not parse an agency’s statutory authority provision by provision
when articulating the general principles underlying the deference doctrine, but instead spoke of
“an agency’s interpretation of the statute it is charged with administering,” Energy West, 40 F.3d
at 460 (emphasis added), and “an agency’s construction of the statute which it administers,” and
the weight to be accorded to “an executive department’s construction of a statutory scheme,
Chevron, 467 U.S. 842, 844 (emphases added).

Moreover, my colleagues’ are incorrect in stating that temporary reinstatement is
predicated on a “presumption of discrimination.” The statutory language does not, in any way,
describe a “presumption of discrimination” as the basis for temporary reinstatement. Rather,-
temporary reinstatement is based on a finding by the Secretary that the discrimination claim was
not “frivolously brought.” The fact that the Secretary may later find that discrimination did not
occur does not alter or diminish her finding that the complaint was not “frivolously brought.”
Since the Secretary was the entity who made the determination that the complaint was not
frivolously brought, which triggers temporary reinstatement in the first place, it makes no sense
to say that the Secretary is not “charged with administering” the temporary reinstatement
provision of the Act.

: Additienally, my colleagues’ basis for refusing to accord:deference to the Secretary i§ an. .
unnecessarily restrictive view of the Secretary’s role under the Mine Act. The fact that the
Secretary has determined that a miner has not demonstrated discrimination in a particular case
does not change the Secretary’s interest in ensuring that miners who file section 105(c)(3) actions
are entitled, as a class, to continued temporary reinstatement until a final order of the
Commission. Because “enforcement of the [Mine] Act is the sole responsibility of the
Secretary,” Sec’y of Labor v. Twentymile Coal Co., 456 F.3d 151, 161 (D.C. Cir. 2006), she has
an interest in ensuring that section 105(c) is interpreted in an expansive manner, as vigorous
protection for miners who make safety complaints (such as the complaint in this case, regarding
miners operating equipment while under the influence of alcohol, S. Br. at 3). As the Secretary
noted herein, “Congress . . . recognized the important role that individual miners play under the
Mine Act in ensuring a safe and healthy working environment.” S. Br. at 21 (quoting S. Rep.
No. 95-181, at 35, Legis. Hist. at 623). The unfettered right of miners to complain about safety
issues without fear of economic penalty strengthens the Secretary’s ability to effectively enforce
the Act.

The Secretary has recognized Congress’ concern that “temporary reinstatement is an
essential protection for complaining miners who may not be in the financial position to suffer
even a short period of unemployment. . . . . ” S. Br. at 22 (quoting S. Rep. No. 95-181, at 37,
Legis. Hist. at 625). Anything that could potentially diminish some miners’ willingness to do
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so — including the prospect of being fired in retaliation and not having the right to temporary
reinstatement — thwarts the Secretary’s overarching mission to ' make our nation’s mines safer.?
Thus, the fact that the Secretary has determined that there has been no violation of section
105(c)(1) in a particular case does not decrease her interest in guaranteeing that miners may make
health or safety complaints free of economic coercion. Consequently, the Secretary has real
interest in ensuring that her view of the Mine Act’s temporary reinstatement provision prevails.*

Finally, by invoking the Secretary’s “negative determination on the question at issue” to
deny her deference, my colleagues confuse the issue at hand. Although the Secretary indeed
declined to continue to represent Phillips in his discrimination claim, the “question at issue” here
is whether temporary reinstatement should be continued notw1thstand1ng that determmatlon a

T 'questlon to which the Secretary has responded with-a resounding “yes.”

Accordingly, I would reverse the order of the judge.

Robert F. Cohen, Jr., Commissioner

3 As the Eleventh Circuit pointed out in Smith v. Bellsouth Telecommunications, Inc.,
273 F.3d 1303 (11th Cir. 2001), a case involving the private right of action created for employees
under the Family and Medical Leave Act of 1993, 29 U.S.C. § 2601 et seq. (“FMLA”), “[i]f
former employees like Smith knew they would have no remedy if their former employers
retaliated against them for their past use of FMLA leave, it would tend to chill employees’
willingness to exercise their protected leave rights and would work against the purpose of the
FMLA.” 273 F.3d at 1313.

* My colleagues also err in their assertion that Secretary should not be accorded
deference because she is not a party to the section 105(c)(3) case and has chosen to participate as
amicus. Slip op. at 13. See Community Bank of Arizona v. G.V.M. Trust, 366 F.3d 982, 987 (9th
Cir. 2004) (recognizing that interpretations of the Office of the Comptroller of Currency
(“OCC”) of the National Bank Consolidation and Merger Act contained in amicus briefs were
entitled to “great weight” if those interpretations were reasonable); see also Bank of America v.
City & County of San Francisco, 309 F.3d 551, 563 (9th Cir. 2002) (stating that “that the OCC’s
construction of the National Bank Act comes to us in the form of an amicus brief does not make
1t ‘unworthy of deference.’” (citation omitted)).
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
September 14, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. KENT 2009-376-M
V. : A.C. No. 15-00049-164776
HANSON AGGREGATES

MIDWEST, INCORPORATED

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On December 9, 2008, the Commission received from
Hanson Aggregates Midwest, Inc. (“Hanson”) a letter seeking to reopen a penalty assessment that
had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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The record revealed that the operator misplaced the proposed penalty assessment and
promptly sought re-opening when it discovered the assessment. - The Secretary states that she
does not oppose the reopening of the proposed penalty assessment.

Having reviewed Hanson’s request and the Secretary’s response, in the interests of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.
Part 2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment
of penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

September 14, 2009

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. YORK 2009-143
V. : A.C. No. 18-00781-178016

HERITAGE COAL & NATURAL
RESOURCES, LLC

BEFORE: Jordan, Chairmén; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On June 15, 2009, the Commission received a request to
reopen a penalty assessment issued to Heritage Coal & Natural Resources, LLC (“Heritage”) that
had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
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for a failure to tifnely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

On March 3, 2009, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Assessment No. 000178016 to Heritage, proposing penalties for two citations
and two orders MSHA had previously issued to the operator. Heritage, which neither paid nor
contested the penalties, states that it would like to reopen the assessment because it had requested
but never received a conference with MSHA on the citations and orders and the operator’s
alleged negligence.

The Secretary opposes Heritage’s request to reopen. She states that MSHA has no record

of a request for a conference by Heritage, and that in any event a request for a conference does
not toll the 30 days an operator has in which to contest proposed penalties.
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Having reviewed Heritage’s request and the Secretary’s response, we conclude that
Heritage has failed to provide an adequate explanation for its failure to timely contest Proposed
Assessment No. 000178016. Accordingly, we deny without prejudice Heritage’s request to
reopen. The words “without prejudice” mean Heritage may submit another request to reopen so
that it can contest the citations, orders, and penalty assessments.’
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Robert F. Cohen, Jr., Commissioner

! If Heritage submits another request to reopen, it must establish good cause for not
contesting the citations, orders, and proposed penalties within 30 days from the date it received
the proposed penalty assessments from MSHA. Under Rule 60(b) of the Federal Rules of Civil
Procedure, the existence of “good cause” may be shown by a number of different factors
including mistake, inadvertence, surprise, or excusable neglect on the part of the party seeking
relief. Heritage should include a full description of the facts supporting its claim of “good
cause,” including how the mistake or other problem involving a conference request prevented it
from responding within the time limits provided in the Mine Act, as part of its request to reopen
the case. In addition, Heritage should submit copies of supporting documents with its request to
reopen the case.
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'FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
September 17, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. WEST 2009-932-M
V. ' : - A.C. No. 26-02246-162985

BARRICK GOLDSTRIKE MINES, INC.

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977,30 U.S.C."
§ 801 et seq. (2006) (“Mine Act”). On May 28, 2009, the Commission received from Barrick
Goldstrike Mines, Inc. (“Barrick’) a motion by counsel seeking to reopen a penalty assessment
that had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

However, we have held that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On September 17, 2008, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued Proposed Assessment No. 000162985 for nine citations issued
to Barrick in July 2008. In its motion, Barrick states that the nine citations arose from an
inspection that resulted in the issuance of 29 citations. The operator states that 20 of the 29
citations were assigned to a different case. Barrick explains that it faxed the forms for both
cases, along with the forms for seven other cases, to its counsel for the filing of contests. It
further states that, although it received notification that the facsimile transmissions had been
successful, the form for Proposed Assessment No. 000162985 had not been successfully
transmitted. The operator asserts that it did not learn of the error until it received a notice of
collection action from the Department of Treasury. The Secretary states that she does not oppose
the reopening of the proposed penalty assessment. '

'Having reviewed Barrick’s request and the Secretary’s response, in the interests of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.
Part 2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment
of penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
. WASHINGTON, DG 20001
September 20, 2009
SECRETARY OF LABOR, : Docket No. LAKE 2008-345-M
MINE SAFETY AND HEALTH : A.C. No. 47-02043-140232
ADMINISTRATION (MSHA) :
Docket No. LAKE 2008-346-M
. A.C. No. 47-02940-140235
V.
Docket No. LAKE 2008-347-M
A.C. No. 47-03245-140241
PITLICK & WICK, INC. : Docket No. LAKE 2008-348-M

A.C. No. 47-03367-140245

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commiss_ioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On April 14, 2008, and November 21, 2008, the Commission
received from Pitlick & Wick, Inc. (“Pitlick”) motions from counsel seeking to reopen four
penalty assessments that had become final orders of the Commission pursuant to section 105(a)
of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
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by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

On November 7, 2008, the Commission denied without prejudice Pitlick’s request on the
basis that the operator had failed to provide “a sufficiently detailed explanation for its failure to
timely contest the proposed penalty assessments.” Pitlick & Wick, Inc., 30 FMSHRC 1006, 1008
(Nov. 2008). On November 21, Pitlick promptly filed a second motion to reopen the penalty
assessments with an affidavit that more fully explained the reason for its delay in contesting the
assessments. The Secretary has not opposed the requests to reopen. :

Having reviewed Pitlick’s request and the Secretary’s response, in the interest of justice,
we hereby reopen this matter and remand it to the Chief Administrative Law Judge for further
proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part
2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment of
penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.
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Robert F. Cohen, Jr., Commissioner
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' FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
September 22, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. : Docket No. SE 2009-171

. A.C. No. 01-00851-161298 A
WAYNE RAY, employed by
OAK GROVE RESOURCES

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On December 12, 2008, the Commission received from
Wayne Ray a motion by counsel in which Mr. Ray seeks to reopen a penalty assessment under
section 110(c) of the Mine Act, 30 U.S.C. § 820(c), that had allegedly become a final order of the
Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under the Commission’s Procedural Rules, an individual charged under section 110(c)
has 30 days following receipt of the proposed penalty assessment within which to notify the
Secretary of Labor that he or she wishes to contest the penalty. 29 C.F.R. § 2700.26. If the
individual fails to notify the Secretary, the proposed penalty assessment is deemed a final order
of the Commission. 29 C.F.R. § 2700.27.

On August 27, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 00161298A. Mr. Ray states that he did not learn of
the proposed assessment until his counsel received a delinquency notice dated November 28,
2008, indicating that the assessment had become a final order of the Commission. The Secretary
confirms that the proposed assessment was never received by Mr. Ray and was returned to
MSHA because delivery was refused by the law firm representing him. The Secretary submits
that the assessment was addressed solely to Mr. Ray at the street address of the law firm and that
delivery was refused “because the address did not indicate that the assessment was meant to be
delivered to the law firm or to Mr. Ray’s attorney.”
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Having reviewed Mr. Ray’s request and the Secretary’s response, we find the request to
reopen to be moot because Mr. Ray never properly received the assessment and the proposed
assessment has not become a final order of the Commission.! Since Mr. Ray is now aware of the
proposed penalty assessment, he has 30 days from the date of this order to either contest or pay
the proposed penalty. If the proposed penalty is timely contested by Mr. Ray, this case shall
proceed pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.
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Robert F. Cohen, Jr., Commissioner

! The Commission has previously stated that, in a section 110(c) proceeding, MSHA
should send the proposed assessment to the individual at his home address or “in care of” counsel
at counsel’s address. E.g., Stech, employed by Eighty-Four Mining Co., 27 FMSHRC 891, 892,
n.1 (Dec. 2005).
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
September 23, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. : Docket No. CENT 2008-420-M

DARBY SANDERS, Formerly Employed by
NATURAL MATERIALS, LLC

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners

ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On November 4, 2008, Chief Administrative Law Judge
Robert J. Lesnick issued to Darby Sanders, formerly employed by Natural Materials, LLC
(“Natural Materials™), an Order to Show Cause for failure to answer the Secretary of Labor’s
petition for assessment of civil penalty against him. The case was subsequently assigned to
Administrative Law Judge Gary Melick and, on February 6, 2009, Judge Melick entered an Order
of Default against
Mr. Sanders.

On May 14, 2009, the Commission received a motion from Mr. Sanders requesting that
the Commission reopen the penalty assessment proceeding and relieve him from the order of
default. Mr. Sanders states that he was employed by Natural Materials from May 2005 until
December 2007, when the company filed for bankruptcy, and that he remained in contact with
the company throughout the first half of 2008. Mr. Sanders submits that he told Natural
Materials that he had requested a hearing, and that the operator assured him that it would handle
everything including setting a hearing date. Mr. Sanders explains that he moved from the area
for work and had difficulty communicating with the operator because his letters were returned
and the operator’s phones were disconnected. Mr. Sanders later contacted former Natural
Materials management officials and discovered that the operator was not, in fact, acting on his
behalf. The Secretary did not respond to the request to reopen.
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The judge’s jurisdiction in this matter terminated when his decision was issued on
February 6, 2009. 29 C.F.R. § 2700.69(b). Under the Mine Act and the Commission’s
procedural rules, relief from a judge’s decision may be sought by filing a petition for
discretionary review within 30 days of its issuance. 30 U.S.C. § 823(d)(2); 29 C.F.R.

§ 2700.70(a). If the Commission does not direct review within 40 days of a decision’s issuance,
it becomes a final decision of the Commission. 30 U.S.C. § 823(d)(1). The judge’s order
became a final decision of the Commission on March 18, 2009.

In evaluating requests to reopen final orders, the Commission has found guidance in Rule
60(b) of the Federal Rules of Civil Procedure under which, for example, a party could be entitled
to relief from a final order of the Commission on the basis of mistake, inadvertence, or excusable
neglect. See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as
practicable by the Federal Rules of Civil Procedure”); Jim Walter Res., Inc., 15 FMSHRC 782,
786-89 (May 1993) (“JWR”). We have also observed that default is a harsh remedy and that, if
the defaulting party can make a showing of good cause for a failure to timely respond, the case
may be reopened and appropriate proceedings on the merits permitted. See Coal Prep. Servs.,
Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Upon review of the record, it appears that Mr. Sanders may not have received the show
cause order in a manner that permitted his timely response. Accordingly, in the interest of
justice, we hereby vacate the Order of Default and remand this matter to Administrative Law
Judge Gary Melick for further appropriate proceedings. See generally Oak Grove Res., LLC, 29
FMSHRC 766, 767 (Sept. 2007) (vacating default when show cause order provided inadequate
notice).
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Robert F. Cohen, Jr., Commissiofier
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FED'ERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

September 23, 2009

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No CENT 2009-155
A.C. No. 41-03658-168100
LUMINANT MINING COMPANY, LLC :

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On December 22, 2008, the Commission received from
Luminant Mining Company, LLC (“Luminant”) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

‘We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Luminant’s safety coordinator states that he discussed the proposed assessment with his
supervisor, the safety director, and that he believed the proposed assessment would be forwarded
to Luminant’s counsel for filing a contest. However, it was apparently not forwarded to counsel.
Luminant states that, because of this “internal miscommunication,” it failed to timely request a
hearing on the penalty.

The Secretary opposes reopening the proposed penalty assessment because, among other
things, she believes that Luminant’s excuse for failing to timely file a contest to the proposed
penalty is “conclusory.”

Having reviewed Luminant’s request and the Secretary’s response, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for Luminant’s failure to timely contest the penalty and whether relief
from the final order should be granted. If it is determined that relief from the final order is
appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R.§ 2700.

Mary % Jordan fhamnml

\\r\\\% ‘ § ,
Michael F. Puffy, Commissioner

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
September 23, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. CENT 2009-433
V. : A.C. No. 41-04586-180077 Z8T

BUCYRUS FIELD SERVICES, INC.

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On May 18, 2009, the Commission received from Bucyrus
Field Services, Inc. (“Bucyrus”) a motion by counsel to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

. We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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The record indicates that the operator submitted its contest of the proposed penalty for
Citation No. 8455328 two days late due to confusion about the due date.! The Secretary states
that she does not oppose reopening the proposed penalty assessment.

Having reviewed Bucyrus’ request and the Secretary’s response, in the interests of justice,
we hereby reopen this matter and remand it to the Chief Administrative Law Judge for further
proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part
2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment of
penalty with respect to Citation No. 8455328 within 45 days of the date of this order. See 29
C.F.R. § 2700.28.

Mlch# G. Y(yun%zmﬁssmner

NER?

Robert F. Cohen, Jr., Commissioner

! The operator submits that its contest of the proposed penalty assessment was timely
because the time for response was extended by five days under Commission Procedural Rule
8(b). 29 C.F.R. § 2700.8(b) (providing in part that “[w]hen a party serves a pleading by a
method of delivery other than same-day service, the due date for party action in response is
extended 5 additional calendar days”). We reject the argument. Section 105(a) of the Mine Act
requires that an operator notify the Secretary of a penalty contest “within 30 days from the receipt
of the notification issued by the Secretary.” 30 U.S.C. § 815(a). Similarly, the Secretary’s
regulations, 30 C.F.R. § 100.7(c), and the Commission’s regulations, 29 C.F.R. § 2700.27, both
plainly provide that to be timely, an operator’s notice of contest must be submitted within 30
days of receipt of the proposed penalty assessment. The extension allowed under Rule 8(b)
applies to responsive pleadings and, as the Secretary asserts, a proposed penalty assessment is not
a pleading. Moreover, since the 30-day time period for responding to a proposed assessment
begins to run upon receipt by the operator, the method of service chosen by MSHA for delivering
the proposed assessment does not reduce the operator’s 30-day period.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

September 24, 2009

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. LAKE 2009-447-M
V. : A.C. No. 47-02918-175141 W178
AUGUST WINTER & SONS, INC.

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On May 1, 2009, the Commission received from
August Winter & Sons, Inc. (“Winter”) a letter seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On January 21, 2009, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Penalty Assessment No. 000175141 to Winter, proposing a civil
penalty for one citation. The operator’s safety director states that he was not notified of the
citation until April 24, 2009, “[d]ue to clerical issues” and, as a result of the delay, the operator
was unable to timely contest the citation and proposed penalty. The Secretary opposes the
request to reopen on the ground that the operator’s statement that it failed to timely contest the
proposed assessment due to “clerical issues” does not demonstrate circumstances that warrant
reopening. '
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Having reviewed Winter’s request to reopen and the Secretary’s response, we agree with
the Secretary that Winter has failed to provide a sufficiently detailed explanation for its failure to
timely contest the proposed penalty assessment. Winter’s conclusory statement that it failed to
timely contest because of clerical issues does not provide the Commission with an adequate basis
to reopen. Accordingly, we deny without prejudice Winter’s request. See, e.g., BRS Inc., 30
FMSHRC 626, 628 (July 2008); Eastern Associated Coal, LLC, 30 FMSHRC 392, 394 (May
2008). The words “without prejudice” mean Winter may submit another request to reopen the
case so that it can contest the citation and penalty assessment.'

i

Mlchaﬁf G. Yo’u.ﬁg/l (ﬁrmssioner
DA &0\

Robert F. Cohen, Jr., Commissioner

I If Winter submits another request to reopen the case, it must establish good cause for
not contesting the citation and proposed assessment within 30 days from the date it received the
proposed penalty assessment from MSHA. Under Rule 60(b) of the Federal Rules of Civil
Procedure, the existence of “good cause” may be shown by a number of different factors
including mistake, inadvertence, surprise, or excusable neglect on the part of the party seeking
relief, or the discovery of new evidence, or fraud, misrepresentation, or other misconduct by the
adverse party. Winter should include a full description of the facts supporting its claim of “good
cause,” including how the mistake or other problem prevented Winter from responding within
the time limits provided in the Mine Act, as part of its request to reopen the case. Winter should
submiit copies of supporting documents with its request to reopen the case.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
September 24, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. : Docket No. VA 2009-270

A.C. No. 44-07074-169050
OLD DOMINION ENERGY, INC.

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On May 8, 2009, the Commission received from Old’
Dominion Energy, Inc. (“Old Dominion™) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On November 13, 2008, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued Proposed Assessment No. 000169050 to Old Dominion, which
proposed civil penalties for 24 citations. Old Dominion states that it intended to contest the
penalties for Citation Nos. 6641802, 6641805, 6641806, 6641807, 6641808, 6641816, 6641817,
and 6638021 and to pay the remaining penalties. It further states that on November 25, 2008, it
submitted its contest of the eight penalties to MSHA'’s Civil Penalty Compliance Office, and on
December 10, 2008, sent a check to MSHA for the remaining penalties. The operator submits
that it became aware that the penalties had not been contested when it received a notice of
delinquency from MSHA. It explains that funds from the payment it made were misapplied to
some of the citations which it intended to contest, and other penalties which it intended to pay are
shown as delinquent.

The Secretary states that she does not oppose the reopening of the proposed penalty
assessment. She notes, however, that while the payment was received at MSHA’s payment

processing center, there is no record that the penalty contest form was received by MSHA'’s Civil
Penalty Compliance Office.

! The operator’s counsel has confirmed that the operator intended to contest the penalties
associated with these citations, as the citation numbers are listed in the proposed assessment
attached to Old Dominion’s motion to reopen. Some of the citation numbers set forth in the
motion were transposed.
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Having reviewed Old Dominion’s request and the Secretary’s response, in the interests of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.
Part 2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment
of penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.

Wmﬁm

Mary L ordan

Michael F\'Du?fy; Comrmssmner

Miﬁ(ael GAY cﬁ% %ﬁssioner
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
September 29, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. SE 2009-505-M
V. : A.C. No. 08-01340-159339

A MINING GROUP, LLC

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

_ This matter arises under the Federal Mine Safety and Health Act of 1977,30 U.S.C. -
§ 801 et seq. (2006) (“Mine Act”). On May 11, 2009, the Commission received from A Mining
Group, LLC (“AMG”) a motion by counsel seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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In an affidavit, the operator states that on May 21, 2008, it received Citation No. 7751269
and that it timely contested the citation. In November 2008, it received a delinquency notice
from the Department of Labor’s Mine Safety and Health Administration (“MSHA”). AMG
states that it attempted on numerous occasions to contact MSHA about the matter but was
unsuccessful. The operator’s counsel investigated the matter and determined that the operator
had failed to contest Proposed Assessment No. 000159339, which proposed a civil penalty for
Citation No. 7751269. AMG contends that it has no record of having received the proposed
assessment. The Secretary does not oppose reopening the proposed assessment but notes that
FedEx records indicate that the proposed assessment was received on August 13, 2008.

Having reviewed AMG’s request and the Secretary’s response, in the interests of justice,
we hereby reopen this matter and remand it to the Chief Administrative Law Judge for further
proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part
2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment of
penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.

A
M%dan, Cl'éfman _

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
September 30, 2009
SECRETARY OF LABOR, : Docket No. LAKE 2008-349-M
MINE SAFETY AND HEALTH : A.C. No. 47-03165-140238
ADMINISTRATION (MSHA) B
: Docket No. LAKE 2008-350-M
V. : A.C. No. 47-03191-140239
NORTHERN LAKES CONCRETE, INC. : Docket No. LAKE 2008-351-M

A.C. No. 47-03330-140242
BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On April 14, 2008, and November 21, 2008, the Commission
received from Northern Lakes Concrete, Inc. (“Northern Lakes”) motions by counsel seeking to
reopen three penalty assessments that had become final orders of the Commission pursuant to
section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On November 7, 2008, the Commission denied without prejudice Northern Lake’s
request on the basis that the operator had failed to provide “a sufficiently detailed explanation for
its failure to timely contest the proposed penalty assessments.” Northern Lakes Concrete, Inc.,
30 FMSHRC 1010, 1011 (Nov. 2008). On November 21, 2008, Northern Lakes promptly filed a
second motion to reopen the penalty assessments with an affidavit that more fully explained the
reason for its delay in contesting the assessments. The Secretary has not opposed the requests to
reopen.

Having reviewed Northern Lake’s requests and the Secretary’s response, in the interest of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.
Part 2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment
of penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

September 30, 2009

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. VA 2009-90
V. : A.C. No. 44-07181-159712
THE BANNER COMPANY, LLC

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On December 5, 2008, the Commission received from The
Banner Company, LLC (“Banner’) a motion by counsel to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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The record indicates that the operator submitted its contest to the proposed penalty
assessment one day late due to confusion about the due date.! The Secretary states that she does
not oppose reopening the proposed penalty assessment.

! The operator submits that its contest of the proposed penalty assessment was timely
because the time for response was extended by five days under Commission Procedural Rule
8(b). 29 C.F.R. § 2700.8(b) (providing in part that “[w]hen a party serves a pleading by a
method of delivery other than same-day service, the due date for party action in response is
extended 5 additional calendar days”). We reject the argument. Section 105(a) of the Mine Act
requires that an operator notify the Secretary of a penalty contest “within 30 days from the receipt
of the notification issued by the Secretary.” 30 U.S.C. § 815(a). Similarly, the Secretary’s
regulations, 30 C.F.R. § 100.7(c), and the Commission’s regulations, 29 C.F.R. § 2700.27, both
plainly provide that to be timely, an operator’s notice of contest must be submitted within 30
days of receipt of the proposed penalty assessment. The extension allowed under Rule 8(b)
applies to responsive pleadings and, as the Secretary asserts, a proposed penalty assessment is not
a pleading. Moreover, since the 30-day time period for responding to a proposed assessment
begins to run upon receipt by the operator, the method of service chosen by MSHA for delivering
the proposed assessment does not reduce the operator’s 30-day period.
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Having reviewed Banner’s request and the Secretary’s response, in the interests of justice,
we hereby reopen this matter and remand it to the Chief Administrative Law Judge for further
proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part
2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment of
penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.

Michael F. ffy Commlssmner
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Robert F. Cohen, Jr., Commissioner
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FED'ERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

October 8, 2009

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
on behalf of ROBERT GATLIN
Docket No. KENT 2009-1418-D
V.

KENAMERICAN RESOURCES, INC.

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
DECISION
BY THE COMMISSION:

This discrimination proceeding arises under the Federal Mine Safety and Health Act of
1977, 30 U.S.C. § 801 et seq. (2006) (“Mine Act”). On August 31, 2009, Administrative Law
Judge Margaret Miller issued an order temporarily reinstating Robert Gatlin to employment with
KenAmerican Resources, Inc. (“KenAmerican”) pursuant to section 105(c)(2) of the Mine Act,
30 U.S.C. § 815(c)(2). On September 18, 2009, the Judge issued an order clarifying and adding
to the temporary reinstatement order. KenAmerican filed a petition with the Commission
seeking review of the Judge’s September 18 order. In the petition, KenAmerican also moves the
Commission to stay the effect of the September 18 order pending the Commission’s review and
decision. For the reasons that follow, we grant the petition, deny the motion for stay, vacate the
September 18 order, and remand the matter to the Judge for further proceedings.

I.

Factual and Procedural Background

The facts of this case are set forth in detail in the Judge’s August 31 order. Mr. Gatlin
was employed with KenAmerican from February 2009 until he was discharged on June 7, 2009.
Mr. Gatlin was discharged on June 7 after he refused to work in a section of KenAmerican’s
Paradise No. 9 Mine, which he believed to be unsafe. Mr. Gatlin filed a complaint with the
Department of Labor’s Mine Safety and Health Administration (“MSHA”) alleging that the
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discharge amountéd to discrimination in violation of section 105(c) of the Mine Act. The
Secretary filed an Application for Temporary Reinstatement on August 3, 2009, and the Judge
held a hearing on the application on August 20, 2009.

The Judge concluded that the Secretary had made a sufficient showing of the elements of
a prima facie discrimination case and that she met her burden of establishing that Mr. Gatlin’s
discrimination complaint had not been frivolously brought." Aug. 31 Order at 8. More
specifically, the Judge determined that the Secretary had presented evidence that Mr. Gatlin
refused to work on June 7 because he had a good faith belief that the section he was assigned to
was unsafe, and that Mr. Gatlin had expressed his concern to KenAmerican management. Id. at
6. The Judge further found that there was sufficient evidence that KenAmerican did not address
Mr. Gatlin’s concerns and terminated Mr. Gatlin for his work refusal. Id. at 7-8. Accordingly, - -
the Judge ordered KenAmerican to temporarily reinstate Mr. Gatlin to his former position
effective as of the date of the order, noting that the operator could economically reinstate Mr.
Gatlin if it chose to do so. Id. at 8.

On September 11, 2009, the Secretary filed a Motion to Enforce Order of Temporary

Reinstatement with the Judge. The Secretary stated in the motion that although KenAmerican

- had been ordered on August 31, 2009 to temporarily reinstate Mr. Gatlin, the operator had failed
- to do so, and was contending that Mr. Gatlin’s position had been eliminated in a layoff. Mot. at
1. The Secretary asserted that KenAmerican had an obligation to reinstate Mr. Gatlin regardless
of whether it was economically beneficial for it to do so. Id. at 2. The Secretary requested that
the Judge immediately reinstate Mr. Gatlin to his former position pending the final hearing and
disposition of the case. Id.

On September 15, KenAmerican filed an opposition to the Secretary’s motion with the
Judge. The operator asserted that it had not failed to reinstate Mr. Gatlin, and that it considers
Mr. Gatlin reinstated as of August 31. KA Resp. to Mot. to Enforce (“KA Resp.”)at1,2. It
explained that, as it had indicated in a teleconference with the Judge and the Secretary on
September 3, KenAmerican intended to offer economic reinstatement to Mr. Gatlin. Id. at 1.
The operator stated that while it was in the process of finalizing a Joint Motion to Approve
Economic Reinstatement Agreement with the Secretary, an independent management decision
was made to idle KenAmerican operations with a massive workforce reduction, and that counsel
learned of the decision on September 10, 2009. Id. at 1-2. As of September 14, 2009, 290 of 370
employees were laid off because the Paradise mine was idled due to adverse mining conditions.
Id. at 2. The operator states that Mr. Gatlin was among the employees subject to the layoff, and
that his selection was made solely on the basis of skill level, performance, and years of service as
related to operational needs. /d. KenAmerican contended that a bona fide economic
retrenchment bars reinstatement, and that the reinstatement order should not be enforced because

! The scope of a hearing on an application for temporary reinstatement is limited to a
determination of whether the miner’s complaint was frivolously brought. 29 C.F.R.
§ 2700.45(d).
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there is no job to which Mr. Gatlin could be reinstated, and it would be inequitable for Mr. Gatlin
to be paid while other, more senior, miners are out of work. Id. at 3-4. KenAmerican states that
it made an offer to the Secretary to pay Mr. Gatlin from August 31 to September 18, the last pay
date for laid-off employees.” Id. at 2. KenAmerican attached to its opposition an affidavit
supporting its factual allegations.

On September 18, the Judge issued an order clarifying and adding to the August 31
temporary reinstatement order (“Sept. 18 Order”).> The Judge concluded that Mr. Gatlin must be
reinstated to his former position, at least temporarily, until the layoff can be reviewed with other
aspects of the case. Sept. 18 Order at 2. She explained that “A temporary reinstatement order,
such as the one issued here, requires the complaining miner to be re-employed, under any = .-

circumstance, ificluding changing circumstances at the mine.” Id. - The Judge reasoned thatto - |

determine otherwise would be to undermine the purpose of the temporary reinstatement and to
grant the mine operator a defense that was not raised during the temporary reinstatement hearing.
Id. Accordingly, the Judge ordered that the operator begin the economic reinstatement of Mr.
Gatlin immediately without the need for further agreement or order. Id.

In its petition, KenAmerican states that the Judge’s Sept. 18 Order is contrary to law and
is not supported by substantial evidence. Pet. at 3. KenAmerican maintains that the Secretary

«. - has not disputed its submission that due to economic reasons precipitated by adverse mining;, .

conditions, the Paradise Mine‘was idled, which necessitated a massive workforce reduction, . -
inchiding Mr. Gatlin, whose selection was based solely on skill level, performance and years of "
service as related to opérational needs. Id. at 4. It submits, therefore, that the “undeniable facts
before the Judge are that [Mr.] Gatlin was laid off after his reinstatement as part of a massive
workforce reduction and would have been in the same situation had there never been a prior
termination or reinstatement.” /d. at 5 (emphasis omitted). KenAmerican states that a change in
circumstances does, in fact, make a difference in terms of whether a reinstatement is enforceable.
Id. at 6. It explains that a miner cannot be reinstated to a position that no longer exists, and that
it could not have raised such a defense at the temporary reinstatement hearing because the

2 KenAmerican’s counsel states that after learning of the layoff decision, he contacted
counsel for the Secretary to verbally relay information about the layoff and to inform the
Secretary that KenAmerican would pay Mr. Gatlin until the day of the workforce reduction.
Rather than determining unilaterally that the workforce reduction justified terminating Mr.
Gatlin’s reinstatement, KenAmerican should have moved the Judge to modify the August 31
Order. See Consolidation Coal Co., 14 FMSHRC 956, 970 (June 1992) (“[N]o operator is free
to take the law into its own hands by deciding for itself what the law means and how it can best
be applied.”).

3 The Judge stated that she lacks authority to enforce her own orders, and that if the
Secretary believes that the temporary reinstatement order is not being fully enforced, the
Secretary’s remedy is to seek injunctive or other appropriate relief from a United States District
Court. Sept. 18 Order at 1. She interpreted the Secretary’s motion to be one for clarification. Id.
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circumstances sufrounding the layoff occurred one month after the hearing. /d. Accordingly,
KenAmerican requests that the Judge’s order be reversed and moves the Commission to stay the
effect of the order pending its review and decision. /d. at 1, 8.

The Secretary responds that KenAmerican has not established that changed circumstances
warrant relief from the Judge’s temporary reinstatement order. S. Resp. at 9-11. First, she
argues that KenAmerican is estopped from arguing that changed circumstances warrant relief.

Id. at 11-12. The Secretary explains that parties may be estopped from taking inconsistent
positions in the same litigation. Id. at 11. She asserts that because KenAmerican chose to pay
Mzr. Gatlin money without receiving job services from him, it cannot now take the inconsistent
position that it should be relieved from paying him because a layoff eliminated his job. Id. Next,

“the Secretary argues in the alternative that if KenAmerican is not estopped, the Commission-+ -~ . -

should remand the case to the Judge in order to give KenAmerican an opportunity to prove that
changed circumstances warrant relief from the temporary reinstatement order. Id. at 12-16. The
Secretary acknowledges that under Commission precedent, an operator may be able to convince a
Judge that changed circumstances make compliance with a temporary reinstatement order
impossible. Id. at 12. She states that the affidavit submitted by the operator is inadequate but
that it should be provided an opportunity to make such a showing. 1d. at 12-14. Finally, she
asserts that the Commission should deny KenAmerican’s motion to stay because the operator .

. failed to adequately brief the issue-and because it falled to establish the extraordmary
cucumstances warrantmg astay. Id. at 16-19.

IL

Disposition

Under section 105(c)(2) of the Mine Act, “if the Secretary finds that [a discrimination]
complaint was not frivolously brought, the Commission, on an expedited basis upon application
of the Secretary, shall order the immediate reinstatement of the miner pending final order on the
complaint.” 30 U.S.C. § 815(c)(2). The Commission has repeatedly recognized that the “scope
of a temporary reinstatement hearing is narrow, being limited to a determination by the judge as
to whether a miner’s discrimination complaint is frivolously brought.” See Sec’y of Labor on
behalf of Price v. Jim Walter Res., Inc., 9 FMSHRC 1305, 1306 (Aug. 1987), aff'd sub nom. Jim
Walter Res., Inc. v. FMSHRC, 920 F.2d 738 (11th Cir. 1990). It is “not the judge’s duty, nor is it
the Commission’s, to resolve the conflict in testimony at this preliminary stage of the
proceedings.” Sec’y of Labor on behalf of Albu v. Chicopee Coal Co., 21 FMSHRC 717, 719
(July 1999).

Here, KenAmerican has not challenged the Judge’s determination that Mr. Gatlin’s
discrimination complaint was not frivolously brought. Rather, KenAmerican challenges the
period of time for which it must economically reinstate Mr. Gatlin. In such circumstances, the
Commission reviews a “judge’s remedial order for abuse of discretion and to ensure that it
effectuates the purposes of the Mine Act.” Sec’y of Labor on behalf of Rieke v. Akzo Nobel Salt,
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Inc., 19 FMSHRC 1254, 1258 (July 1997). Abuse of discretion may be found when ““there is no
evidence to support the decision or if the decision is based on an improper understanding of the
law.”” Id. at 1258 n.3 (citations omitted).

We conclude that the Judge’s decision is based on an improper understanding of the law.*
The Judge abused her discretion when she determined that a temporary reinstatement order
requires a miner to be employed under any circumstance, regardless of changes that occur at the
mine after issuance of the temporary reinstatement order. Sept. 18 Order at 2.

The Commission has recognized that the occurrence of certain events, such as a layoff for
economic reasons, may toll an operator’s reinstatement obligation or the time for which an
‘operator is required to pay back pay to a-discriminatee. :See Simpson v. Kenta Energy, Inc., 11 . .
FMSHRC 1638, 1639 (Sept. 1989) (holding that back pay is due to a discriminatee from the date
of the unlawful discharge until the time of reinstatement or “the occurrence of an event tolling
the reinstatement obligation™); Wiggins v. E. Assoc. Coal Corp., 7 FMSHRC 1766, 1772-73
(Nov. 1985) (concluding that back pay award ended upon date of layoff). As a Commission
Judge reasoned, “if business conditions result in a reduction in the work force the right to back
pay is tolled because a discriminatee is entitled to back pay only for the period during which he
- would have worked but for the unlawful discrimination.” Casebolt v. Falcon Coal Co., Inc., 6
FMSHRC 485, 499.(Feb. 1984) (ALY) (citations omitted); see also NLRB v. Federal Bearings :
Co., 109 F.2d 945 (2d Cir. 1940) (concluding that an employer should not be held in contempt
for failing to reinstate a wrongfully discharged employee when depressed business conditions
required a reduction in force). ’

Thus, as noted by both parties (Pet. at 5; S. Resp. at 12), Commission precedent
recognizes that a change in circumstances may be relevant to tolling economic reinstatement in a
temporary reinstatement proceeding. See generally Sec’y of Labor on behalf of Shepherd v.
Sovereign Mining Co., 15 FMSHRC 2450 (Dec. 1993) (remanding to Judge to determine effect
of operator’s layoff on Judge’s temporary reinstatement order). We therefore hold that the Judge
erred in concluding that a miner must remain temporarily reinstated notwithstanding changing
circumstances at the mine. -

The Commission has also recognized in remedial contexts that an operator has the burden
of establishing “‘facts which would negative the existence of [back pay] liability to a given
employee or which would mitigate that liability.”” See Simpson v. Kenta Energy, Inc., 11
FMSHRC 770, 779 (May 1989) (citations omitted). The Commission has stated that,
“[s]pecifically, the burden of showing that work was not available for a discriminatee, whether
through layoff, business contractions, or similar conditions, lies with the employer as an

* We reject the Secretary’s estoppel argument. We see no significant inconsistency
between KenAmerican’s agreement to economically reinstate Mr. Gatlin and its position that the
operator’s reinstatement obligation was subsequently tolled when Mr. Gatlin’s job was
eliminated.

31 FMSHRC 1054



affirmative defense to reinstatement and backpay.” Id. In such circumstances, the operator must
make such a showing by a preponderance of the evidence. Id.

Given this precedent, we vacate the Judge’s Sept. 18 Order and remand for further
proceedings. On remand, the Judge, upon request, shall expeditiously take further evidence and
provide an opportunity for discovery, if appropriate, to determine whether the duration of
temporary reinstatement set forth in the August 31 Order should be modified. More specifically,
the Judge should determine whether KenAmerican has proven by a preponderance of the
evidence that the occurrence of the layoff is a legitimate reason for tolling Mr. Gatlin’s economic
reinstatement. Factors to be considered by the Judge include whether the layoff was unrelated to
the August 31 Order and whether the layoff properly included Mr. Gatlin.” In sum, in order to
- justify termination of economic reinstatement, KenAmerican must prove by a preponderance of -
the evidence that Mr. Gatlin’s inclusion in the layoff was entirely unrelated to his protected
activities.

Furthermore, we deny KenAmerican’s motion to stay the effect of the Sept. 18 Order.
The motion is moot given our vacating of that order. Because the terms of the August 31 Order
remain in effect until such time, if any, that the period of reinstatement is modified by the Judge,
Mr. Gatlin shall continue to receive economic reinstatement until such modification, if any.
Thus, KenAmerican must continue to comply w1th the terms of the August 31 Order and pay Mr
Gatlin untﬂ the matter is resolved by the Judge..:i - P

5 We note that although KenAmerican stated that it considered four factors (mining
experience, skill level, performance, and years of service) in making the workforce reductions, it
only asserted that three of these factors (excluding mining experience) were relevant to Mr.
Gatlin’s inclusion in the layoff. Pet. at 4; KA Resp. at 2. Moreover, in its submissions to the
Judge and in the Petition to the Commission, KenAmerican has described only the fact that Mr.
Gatlin had been its employee “shortly over six months.” Pet. at 4; KA Resp. at 2. On remand,
KenAmerican should explain how all of the factors it considered were applied to Mr. Gatlin or
why any factor not applied was deemed irrelevant.
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.
Conclusion

For these reasons, we grant KenAmerican’s petition, vacate the Judge’s September 18
order, deny the motion for stay, and remand for further proceedings consistent with this decision.

U, Lo Nrollon

Mars(l Lu .'Wdan, Chai

L & W

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, PC 20001

October 8, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. KENT 2009-925
_ . _ : A.C. No. 15-10753-170921
CLEAN ENERGY MINING COMPANY '

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On April 16, 2009, the Commission received from Clean
Energy Mining Company (“Clean Energy’’) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 CFR. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On December 10, 2008, the Department of Labor’s Mine Safety and Health
Administration (“MSHA?”) issued Proposed Assessment No. 000170921. However, both the
operator and the Secretary now agree that the proposed assessment was not received by Clean
Energy and was returned to MSHA undelivered. The Secretary states that she “will mail the
proposed assessment to . . . the operator” again and that “Clean Energy will then have 30 days
after receipt of the proposed assessment to either pay or contest the penalty.”

Having reviewed Clean Energy’s request and the Secretary’s response, we find the
request to reopen to be moot because Clean Energy never properly received the proposed
assessment and therefore it did not become a final order of the Commission. As stated above,
once the Secretary mails the proposed assessment, Clean Energy will have 30 days from the date
of its receipt to either contest or pay the proposed penalty. If the proposed penalty is timely
contested by Clean Energy, this case shall proceed pursuant to the Mine Act and the
Commission’s Procedural Rules, 29 C.F.R. Part 2700. ’

Moo (2.
Mary Ly/Jordan, Chfiyman

\

Michael F. Duffy, Commissioner Jﬁi—‘

/ 3
Micyéel G. WﬁyCogmissioner

WA fW\r

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

October 8, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. WEST 2009-567-M
_ A.C. No. 04-02964-161991
TAFT PRODUCTION COMPANY

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On February 27, 2009, the Commission received from Taft
Production Company (“Taft”) a request to reopen a penalty assessment that had become a final
order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Proposed Assessment No. 000161991 was issued by MSHA on September 9, 2008. Taft
asserts that it has no record of having receiving the proposed assessment, and paid the proposed
penalties in error when it received a notice of “outstanding balance” on another proposed
assessment after Assessment No. 000161991 had become a final order.

The Secretary states that she does not oppose the reopening of the proposed penalty
assessment. However, she produced a FedEx Tracking Report indicating that the penalty
assessment was received by the operator on September 15, 2008, and signed for by S. Brandon.

Having reviewed Taft’s request and the Secretary’s response, in the interests of justice,
we remand this matter to the Chief Administrative Law Judge for a determination of whether
good cause exists for Taft’s failure to timely contest the penalties and whether relief from the
final order should be granted. The Chief Administrative Law Judge should determine whether
the operator actually received the proposed assessment on September 15, 2008 and, if so,
whether the operator’s failure to contest the assessment resulted from mistake, inadvertence, or
excusable neglect.

If it is determined that relief from the final order is appropriate, this case shall proceed
pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Uy [fo Yol —
Mary Lu&brdan, Ch@{nan

Michael F b‘uf Comm1ssmne§\_>

F

Mlcbﬁél G. Youﬂ / C joner

RAX NA/\/\

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
October 8, 2009

SECRETARY OF LABOR, :

MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA)

V. : Docket No. WEST 2009-1083-M
A.C.No. 35-03321-181085

KNIFE RIVER

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. -
§ 801 et seq. (2006) (“Mine Act”). On July 7, 2009, the Commission received from Knife River
a motion by counsel seeking to reopen a penalty assessment that had become a final order of the
Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Knife River states that it misunderstood the instructions on the assessment form and
mailed the contest of the proposed penalties to the Commission, rather than to the Department of
Labor’s Mine Safety and Health Administration (“MSHA”). Knife River further states that it
was unaware of its error until it received a delinquency notice from MSHA and then immediately
called MSHA and learned that it had sent the contest to the wrong address.

The Secretary does not oppose Knife River’s motion to reopen.

Having reviewed Knife River’s request and the Secretary’s response, in the interests of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.
Part 2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment
of penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.

W L Vrrl

Mary Lliyordan Ch&‘nan

Michael 13 \Duffy, Comnus%
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Michy®l G. Youp%/ /rﬁm/sﬁner
Ny GC«vI/\

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
October 13, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. : Docket No. WEVA 2008-1449-M

A.C. No. 46-00007-122557
RIVERTON INVESTMENT CORP.

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners

ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On July 9, 2008, the Commission received from Riverton
Investment Corp. (“Riverton”)' a motion by counsel seeking to reopen a penalty assessment that
had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

On September 8, 2009, the Commission received a letter from counsel for the Secretary
stating that Riverton had paid the penalty assessment at issue in full and requesting that
Riverton’s pending request to reopen the assessment be denied as moot.

! Riverton is identified on the legal identity report as the name of the operator of Essroc
Cement, the mine involved with this proceeding.
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Having reviewed Riverton’s request and the Secretary’s responses, we hereby deny
Riverton’s request to reopen as moot. '
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Mary Lu Jﬁan, Chaé(nan

SO

Michael F. D\ﬂ’y Commissioner,~ D)
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

October 8, 2009

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
v. : Docket No. WEVA 2009-1669
A.C. No. 46-09136-184534
BIG RIVER MINING, LLC

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On July 6, 2009, the Commission received from Big River
Mining, LLC (“Big River”) a motion by counsel seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Big River states that, when it received the proposed penalty assessment, its safety
director, who is responsible for reviewing proposed penalties, was absent from the office for
training and personal reasons. Big River further states that, after the safety director returned to
the office, for some unknown reason, he never received the proposed penalty assessment. Big
River states that the safety director learned of the penalties only when he received another
assessment and saw the penalties listed.

The Secretary opposes reopening the proposed penalty assessment. The Secretary argues
that Big River has made no showing of exceptional circumstances warranting reopening and that
an operator’s inadequate or unreliable internal processing procedures should not constitute an
adequate justification. The Secretary also notes that Big River failed to timely contest
assessments in two other dockets in which it sought to reopen final orders because proposed
assessments were not in its files.
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Having reviewed Big River’s request and the Secretary’s response, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of

whether good cause exists for Big River’s failure to timely contest the penalty and whether relief
from the final order should be granted.! If it is determined that relief from the final order is

appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R.§ 2700.

Whase 2o Vyrents—

Mary{Lu Jc?(dém, Cha@ﬁan
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Michael F. Du}‘f}g, Commissioner
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Mlchﬁﬁ G. Youﬁif 75!1@1ssmner
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Robert F. Cohen, Jr., Commissioner

' On remand, the judge should consider whether Big River has met the standard for relief
in light of its prior failures to adequately track assessments after delivery to its office and

warnings from the Secretary that she would oppose future motions to reopen if Big River did not
establish adequate procedures to ensure that assessments were timely contested.
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| FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
~ 601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 13, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. KENT 2009-1060
V. : A.C. No. 15-17741-170925

KENAMERICAN RESOURCES, INC.

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On May 15, 2009, the Commission received from
KenAmerican Resources, Inc. (“KenAmerican™) a motion by counsel to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

However, we have held that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR’). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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KenAmerican states that, according to information obtained from the Civil Penalty
Compliance Office of the Department of Labor’s Mine Safety and Health Administration
(“MSHA”), Proposed Assessment No. 0001790925 was delivered to KenAmerican on
December 18, 2008. The operator states that the employee who apparently received the delivery
never forwarded the proposed assessment to any of her supervisors and then resigned on
February 26, 2009. A mine foreman (and former Manager of Health and Safety) for
KenAmerican explains in an affidavit that he became aware of the proposed assessment only
after he received a delinquency notice from MSHA on March 12, 2009, and investigated the
matter.

The Secretary opposes KenAmerican’s request to reopen. She asserts that the operator
has made no showing of the exceptional circumstances that warrant reopening but rather an
instance of inadequate or unreliable internal distribution procedures, and that the operator has
failed to identify facts that, if proven on reopening, would establish a meritorious defense.
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Having reviewed KenAmerican’s request and the Secretary’s response, in the interests of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.
Part 2700. This appears to be an isolated instance of an inadvertent error involving an employee
who is no longer employed by KenAmerican rather than an indication of inadequate or unreliable
internal distribution procedures. Upon discovering the delinquency, KenAmerican investigated
the matter, filed its request to reopen within a reasonable time, and provided the Commission
with a sufficiently detailed explanation for its failure to timely contest the proposed assessment
which was supported by reliable documentation. Accordingly, consistent with Rule 28, the
Secretary shall file a petition for assessment of penalty within 45 days of the date of this order.
See 29 C.F.R. § 2700.28.
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

October 13, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. VA 2009-354
_ : A.C. No. 44-06804-179669
KNOX CREEK COAL CORPORATION

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On July 6, 2009, the Commission received from Knox Creek
Coal Corporation (“Knox Creek”) a request to reopen a penalty assessment that had become a
final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Knox Creek states that it returned the assessment form to MSHA with the citations that it
desired to contest noted on the form. Shortly after Knox Creek received a delinquency letter
from MSHA, it submitted its request to reopen to the Commission.

The Secretary does not oppose reopening the proposed penalty assessment but states that
there is no record of the penalty contest form having been received by MSHA'’s Civil Penalty
Compliance Office. The Secretary acknowledges receiving payment in this penalty assessment
in an amount which, when subtracted from the total proposed assessment, leaves a balance which
is the amount of money that Knox Creek claims to have contested.

. Having reviewed Knox Creek’s request and the Secretary’s response, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for Knox Creek’s failure to timely contest the penalty and whether
relief from the final order should be granted. If it is determined that relief from the final order is
appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. § 2700.
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 13, 2009

SECRETARY OF LABOR, : Docket No. WEVA 2009-1348

MINE SAFETY AND HEALTH : A.C. No. 46-05978-176931

ADMINISTRATION (MSHA) :

Docket No. WEVA 2009-1349

A.C. No. 46-05978-177402
Docket No. WEVA 2009-1350

A.C. No. 46-05978-171680
: Docket No. WEVA 2009-1351

V. - : A.C. No. 46-05978-168598
: Docket No. WEV A 2009-1352

JACOB MINING COMPANY, LLC : A.C. No. 46-05978-165760

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:
This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801
et seq. (2006) (“Mine Act”). On May 1, 2009, the Commission received from Jacob Mining
Company, LLC (“Jacob”) a letter seeking to reopen penalty assessments that had become final

orders of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).!

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days afier receiving the proposed

! Pursuant to Commission Procedural Rule 12, on our own motion, we hereby
consolidate docket numbers WEV A 2009-1348, WEV A 2009-1349, WEVA 2009-1350, WEVA
2009-1351, and WEVA 2009-1352, all captioned Jacob Mining Company, LLC, and involving
the same procedural issues. 29 C.F.R. § 2700.12. Although Jacob also sought reopening of
Assessment No. 000182191, the Secretary indicated in her response that she will treat that
proposed assessment as being timely contested and proceed accordingly.
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penalty assessmeﬁt. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to

reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief from
a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect. See
29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by
the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that

"default is a harsh remedy and that, if the defaulting party can make a showing of good cause for a
failure to timely respond, the case may be reopened and appropriate proceedings on the merits
permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995). )

The operator asserts that it failed to contest the proposed assessments in a timely manner
because it “was unaware that [it] could contest the fine amounts.” It also states that if is unable to
pay the proposed penalties and requests reopening so that the penalty amounts may be lowered.

In response, the Secretary states that the operator has failed to make a showing of
exceptional circumstances that warrant reopening. She asserts that Jacob has been in business
since 2005, and that the proposed assessment forms set forth the procedure for contesting
proposed penalties. The Secretary contends that, in any event, ignorance of the rules and law and
inability to pay a penalty are not grounds for reopening a proposed penalty that has become final.
She also notes that, if the operator wishes to set up a payment plan, it should contact MSHA’s
Civil Penalty Compliance Office.
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Having reviewed Jacob’s request to reopen and the Secretary’s response, we conclude that
Jacob has not provided a sufficiently detailed explanation for its failure to timely contest the
proposed penalty assessments. Jacob’s conclusory statement that it was “unaware that [it] could
contest the fine amounts” (even though the assessment forms set forth contest procedures) does
not provide the Commission with an adequate basis to reopen. In addition, Jacob’s statement that
it is unable to pay the full penalty amounts does not address the question of why it failed to timely
contest the proposed assessments. Accordingly, we hereby deny the request for relief without
prejudice. See FKZ Coal Inc., 29 FMSHRC 177, 178 (Apr. 2007). The words “without
prejudice” mean that Jacob may submit another request to reopen Assessment Nos. 000176931,
000174402, 000171680, 000168598, and 000165760 so that it can contest the proposed penalties.’
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Robert F. Cohen, Jr., Commissioner

2 If Jacob submits another request to reopen, it must establish good cause for not
contesting the citations and proposed penalties within 30 days from the date it received the
proposed assessments from MSHA. Under Rule 60(b) of the Federal Rules of Civil Procedure,
the existence of “good cause” may be shown by a number of different factors including mistake,
inadvertence, surprise, or excusable neglect on the part of the party seeking relief, or the
discovery of new evidence, or fraud, misrepresentation, or other misconduct by the adverse party.
Jacob should include a full description of the facts supporting its claim of “good cause,”
including how the mistake or other problem prevented Jacob from responding within the time
limits provided in the Mine Act, as part of its request to reopen. Jacob should also submit copies
of supporting documents with its request to reopen.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASRHINGTON, DC 20001
October 22, 2009
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

on behalf of LIGE WILLIAMSON
Docket No. KENT 2009-1428-D
V.

CAM MINING, LLC

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
DECISION
BY THE COMMISSION:

This temporary reinstatement proceeding arises under the Federal Mine Safety and Health
Act 0f 1977,30U.S.C. § 801 et seq. (2006) (“Mine Act”). On September 30, 2009,
Administrative Law Judge Jerold Feldman issued a decision denying temporary reinstatement to
Lige Williamson with CAM Mining, LLC (“CAM Mining”) pursuant to section 105(c)(2) of the
Mine Act, 30 U.S.C. § 815(c)(2). 31 FMSHRC __, slip op. at 9, 10, No. KENT 2009-1428-D
(Sept. 30, 2009) (“Slip op.”). On October 7, 2009, the Secretary of Labor filed a petition with the
Commission seeking review of the judge’s decision. CAM Mining filed a response to the
Secretary’s petition on October 15, 2009. For the reasons that follow, we grant the petition,
reverse the judge’s decision, and order the immediate reinstatement of Lige Williamson effective
as of September 30, 2009.

L

Factual and Procedural Background

The facts of this case are set forth in detail in the judge’s September 30 decision and the
parties’ pleadings. A summary of the most significant facts follows. Lige Williamson was
employed at CAM Mining’s Mine #28 from August 2007 until the day of his termination on May
15, 2009. Slip op. at 2; Tr. 25. Williamson worked as a “floater” or utility man, performing
tasks related to ventilation, until he was transferred to operate a shuttle car on or about April 27,
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2009. Slip op. at 2, 3; Tr. 25, 39. Williamson began working on the 001 Section around the
middle of April 2009 under the supervision of McArthur Swiney, section foreman. Slip op. at 3.
The 001 Section was a “walking supersection,” which meant that two continuous miners ran
alternatively among the different entries on the face with a single split of air. Slip op. at 3; Tr.
26-27. Previously, Williamson worked on the 002 Section, a “supersection,” which had two
continuous miners operating simultaneously with double splits of air. Slip op. at 3; Tr. 26.

On or about April 20 or 21, Williamson noticed that both left-side and right-side shuttle
cars were returning from the face with loads of coal at the same time. Slip op. at 3. He believed
that both continuous miners were cutting coal at the same time, which was not permissible with
the section’s current ventilation. Id. He spoke with Swiney about the simultaneous operation of
the miners, but Swiney did not respond. Id. Swiney later denied that Williamson made this
complaint. Id. at 4. After this incident, Williamson alleges that Swiney began “dogging” him
and assigning him more onerous tasks. Id. at 3-4. Williamson, who has a history of heart
trouble, testified that he began suffering chest pain that he attributed to the stress caused by
Swiney’s “dogging.” Id. at 3. Williamson also testified that he visited a doctor for his chest pain
on April 23 and was off work until he returned on April 27, as per his doctor’s instructions. Id.
When Williamson returned to work, he was transferred to operate the right-side shuttle car. Id.
Williamson claims that Swiney began calling him “asshole” and gave him job assignments that
were different from, and more difficult than, the assignments given to other shuttle car operators.
Id. at 3-4; Tr. 39-40, 63-64, 67, 158, 160. Swiney testified that he never called Williamson
“asshole” and denied dogging Williamson. Slip op. at 4.

On May 5, 2009, MSHA issued Citation No. 8227386 to CAM Mining for a violation of
section 75.370(a)(1), 30 C.F.R. § 75.3701(a)(1), which requires a mine operator to follow an
approved ventilation plan. Id. The citation was issued because the 001 Section was operating on
a single, rather than two distinct splits of air, as provided in the existing approved ventilation
plan. Id. The citation was terminated on May 7, 2009, after CAM Mining submitted an updated
ventilation plan conforming with its single split of air operation. Id.

On May 13, 2009, Williamson was driving his shuttle car around a corner when he struck
a dip in the floor and skidded across the intersection, hitting and cutting the water line and
pinching the continuous miner power cable. Id. Williamson said that as he was attempting to
reposition the shuttle car, Swiney approached him and began chastising him. Id. at 4-5.
Williamson testified that Swiney had his finger in his face, swearing and calling me a
“Igloddamn dumbass.” Id. at 5. Williamson rose from his seat in the shuttle car, approached
Swiney, and began swearing and yelling at him. Id. Swiney claimed that Williamson pushed
him against the rib. Id. Williamson denied touching Swiney. Id. Swiney called Danny Conn,
mine foreman, to “come get” Williamson. Id.; Tr. 279. Swiney drove Williamson on the
mantrip to the end of the track and waited for Conn. Slip op. at 5; Tr. 97-99, 102. When Conn
arrived, Swiney told him he wanted Williamson off his section, that he didn’t care what Conn did
with him, and that Williamson had pushed him against the rib. Tr. 103, 279-80; CM Ex. 1.
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Conn drove Williamson outside and told him to come back to the mine the next day to speak
with Frank Smith, mine superintendent. Slip op. at 5.

On May 14, Williamson met with Smith, who told him that he was being suspended for
three days “with intent.” Id. at 6. Williamson next heard from the company in the form of a
termination letter dated May 15, 2009, and delivered to his home via certified mail on May 16.
Id. The letter stated that Williamson was discharged for insubordination. 7d.

Williamson filed a section 105(c) complaint with MSHA on May 29, 2009. The
Secretary filed an application for temporary reinstatement on August 12, 2009. A hearing was
held on September 2, 2009.

In his decision, the judge found that Williamson’s complaint was frivolously brought. Id.
at 2, 9. The judge assumed that Williamson engaged in protected activity when he complained to
Swiney about the improper simultaneous operation of the continuous miners, and that
Williamson was the subject of adverse action when he was discharged on May 15. Id. at 2, 7.
However, the judge determined that there was “no reasonable cause to believe there is a nexus”
between the two events. Id. at 2. The judge based his determination on his finding that the
Secretary failed to present any evidence that the operator was discriminatorily motivated when it
terminated Williamson. Id. at 7. The judge relied on Williamson’s admissions that he “cussed”

" Swiney on May 13 and believed that he would lose his job for doing so, to support the conclusion
that there was no nexus between the protected activity and the adverse action. Id. at8. .
Accordingly, the judge denied the Secretary’s application for temporary reinstatement. Id. at 2,
9.

In her petition, the Secretary argues that the judge commaitted a series of legal errors that
misconstrue the nature of temporary reinstatement proceedings. Pet. at 1. The Secretary asserts
that the judge erred in finding that there was no evidence of retaliatory action by CAM Mining in
response to Williamson’s protected activity. Id. at 17-18. The Secretary explains that the judge’s
analysis is erroneous for several reasons: (1) the judge ignored his own factual findings
pertaining to the operator’s hostility or animus toward the protected activity; (2) the judge failed
to find close proximity in time between the protected activity and the adverse action; (3) the
judge placed improper weight on his finding that upper management had no knowledge of
Williamson’s safety complaint; and (4) the judge improperly analyzed the May 13 incident as
part of the Secretary’s prima facie case. Id. at 18, 20-29. The Secretary states that, under a
correct application of the legal standard for temporary reinstatement, the record compels the
conclusion that the miner’s complaint was not frivolous, and she requests that the Commission
vacate the judge’s denial of temporary reinstatement and grant her application. Id. at 29-30.

CAM Mining responds that the judge correctly determined that the Secretary’s case was
frivolously brought and that substantial evidence in the record supports the judge’s decision.
Resp. at 1. CAM Mining agrees with the judge that Williamson’s complaint was too remote in
time from his discharge. Id. at 26-29. CAM Mining asserts that the evidence supports the
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judge’s finding that Williamson’s discharge was a justified business decision. Id. at 29. CAM
Mining argues that the final decision makers had no knowledge of Williamson’s alleged
protected activity. Id. at 29-30. CAM Mining rejects the Secretary’s reliance on circumstantial
evidence to establish an unlawful motive in the face of direct substantial evidence establishing
that Williamson was discharged for non-discriminatory reasons. Id. at 30-32. In sum, CAM
Mining states that the judge correctly denied the Secretary’s application for temporary
reinstatement and asserts that the Commission should deny the Secretary’s petition. Id. at 35.

.
Disposition

Under section 105(c)(2) of the Mine Act, “if the Secretary finds that [a discrimination)
complaint was not frivolously brought, the Commission, on an expedited basis upon application
of the Secretary, shall order the reinstatement of the miner pending final order on the complaint.”
30 U.S.C. § 815(c)(2). The Commission has repeatedly recognized that the “scope of a
temporary reinstatement hearing is narrow, being limited to a determination by the judge as to
whether a miner’s discrimination complaint is frivolously brought.” See Sec’y of Labor on
behalf of Price v. Jim Walter Res., Inc., 9 FMSHRC 1305, 1306 (Aug. 1987), aff’d, 920 F.2d 738
(11th Cir. 1990). It is “not the judge’s duty, nor is it the Commiission’s, to resolve the conflict in.
testimony at this preliminary stage of the proceedings.” Sec’y.of Labor on behalf of Albu v.
Chicopee Coal Co., 21 FMSHRC 717, 719 (July 1999). In reviewing a judge’s temporary
reinstatement order, the Commission has applied the substantial evidence standard.! See id. at
719; Sec’y of Labor on behalf of Peters v. Thunder Basin Coal Co., 15 FMSHRC 2425, 2426
(Dec. 1993).

While an applicant for temporary reinstatement need not prove a prima facie case of
discrimination, it is useful to review the elements of a discrimination claim in order to assess
whether the evidence at this stage of the proceedings meets the non-frivolous test. In order to
establish a prima facie case of discrimination under section 105(c) of the Act, a complaining
miner bears the burden of establishing (1) that he engaged in protected activity and (2) that the
adverse action complained of was motivated in any part by that activity. Sec’y of Labor on
behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786 (Oct. 1980), rev’d on other
grounds, 663 F.2d 1211 (3rd Cir. 1981); Sec’y of Labor on behalf of Robinette v. United Castle
Coal Co., 3 FMSHRC 803 (April 1981).

! When reviewing an administrative law judge’s factual determinations, the Commission
is bound by the terms of the Mine Act to apply the substantial evidence test. 30 U.S.C.
§ 823(d)(2)(A)(ii)(I). “Substantial evidence” means “‘such relevant evidence as a reasonable
mind might accept as adequate to support [the judge’s] conclusion.”” Rochester & Pittsburgh
Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated Edison Co. v. NLRB, 305
U.S. 197, 229 (1938)).
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We conclude that the judge made a number of errors in determining that Williamson’s
complaint was frivolously brought. Although the judge correctly stated the legal standard to be
applied in a temporary reinstatement proceeding, he applied an unduly restrictive standard in
reviewing evidence pertaining to the Secretary’s application. Instead of limiting the scope of the
proceeding to a determination of whether the miner’s complaint was frivolously brought, the
judge ignored relevant evidence, resolved conflicts in the testimony, and made credibility
determinations in evaluating the Secretary’s prima facie case, which he clearly should not have
done at this stage in the proceeding. Chicopee Coal Co., 21 FMSHRC at 719. Rather, the judge
should have evaluated the evidence of the Secretary’s prima facie case and determined whether
the miner’s complaint of discrimination “appear[ed] to have merit.” Jim Walter Res., 920 F.2d at
747.

We first address the issues of Williamson’s alleged protected activity and adverse action.

We conclude that substantial evidence supports the judge’s findings that Williamson engaged in
protected activity and suffered adverse action. Slip op. at 3, 6-7. As to protected activity,
Williamson testified that he informed his supervisor, Swiney, of his concern about the
simultaneous operation of the two continuous miners on the section. Tr. 35-36, 153. Swiney
testified that Williamson never made a safety complaint to him. Tr. 285. Although there is a
conflict in the testimony, it need not be resolved at this stage of the proceedings. Chicopee Coal
..Co., 21 FMSHRC at 719. Rather, Williamson’s testimony is sufficient evidence to support the .
‘judge’s finding.?> Substantial evidence also supports the finding that Williamson suffered adverse

action when he was discharged on May 15, 2009.

The heart of the issue is the judge’s finding that the Secretary failed to carry her burden in
demonstrating a nexus between the protected activity and the adverse action. In so concluding,
the judge erred.

The Commission has recognized that direct evidence of motivation is rarely encountered;
more often, the only available evidence is indirect. Sec’y of Labor on behalf of Chacon v. Phelps
Dodge Corp., 3 FMSHRC 2508, 2510 (Nov. 1981), rev'd on other grounds, 709 F.2d 86 (D.C.
Cir. 1983). The Commission has identified several circumstantial indicia of discriminatory
intent: (i) hostility or animus toward the protected activity; (ii) knowledge of the protected
activity, and (iii) coincidence in time between the protected activity and adverse action. 1d.

The judge ignored circumstantial evidence of motivation which the Secretary presented.
The record contains evidence of Swiney’s alleged hostility or animus towards Williamson and

2 In its response to the Secretary’s petition, CAM Mining makes much of Williamson’s
inconsistent testimony about the details of his safety complaint and the fact that Williamson
never raised his complaint to other management officials prior to his discharge. Resp. at 3-21.
We find these arguments to be of no avail as to whether Williamson engaged in protected
activity. Whether Williamson was correct in his belief that the continuous miners were operating
simultaneously is irrelevant to whether he made the safety complaint to his supervisor.
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disparate treatment of Williamson as compared to the other shuttle car operators. Williamson
testified that Swiney “dogged” him, swore at him, and assigned him more difficult and onerous
tasks as compared to other shuttle car operators, and that all this occurred after Williamson made
the alleged complaint regarding the two continuous miners to Swiney. Tr. 35, 39, 40-43, 63-64,
67-68, 158, 160. Although Swiney denied these allegations (Tr. 306, 310, 314-16), and despite
Williamson’s admission that the tasks in question were within his job description (Tr. 40), the
judge need not resolve these disputes at this stage nor make credibility determinations. Chicopee
Coal Co.,21 FMSHRC at 719.

The judge also erroneously relied on upper management’s lack of knowledge regarding

Williamson’s protected activity. First, Commission case law states that the Secretary need not

prove that the operator has knowledge of the complainant’s protected activity in a temporary
~ reinstatement proceeding, only that there is a non-frivolous issue as to knowledge. Chicopee
Coal Co.,21 FMSHRC at 718. Second, the operator’s alleged basis for Williamson’s discharge
was Williamson’s altercation with Swiney, the individual who allegedly showed Williamson
hostility, animus, and disparate treatment. Swiney allegedly had knowledge of Williamson’s
protected activity because Williamson testified that he made the safety complaint to Swiney.
Moreover, the decision to terminate Williamson was based on Swiney’s allegations of
Williamson’s misconduct. Swiney’s incident report and notes stated that Williamson struck him
and that Swiney did not want Williamson on his section. Slip op. at.5; CM Ex. 1, 2.  Thus, there -
may be a meritorious basis for imputing Swiney’s. knowledge to the operator. See Wiggins v.
Eastern Associated Coal Corp., 7T FMSHRC 1766, 1771 (Nov. 1985) (“[ A]n operator cannot
escape liability by pleading ignorance due to the division of company personnel functions.”)
(quoting Metric Constructors, Inc., 6 FMSHRC 226, 230 n.4 (Feb. 1984)).

The judge also erred in failing to find proximity in time between the protected activity
and adverse action, despite the span being a mere three weeks. Commission case law supports
the position that the timing between the protected activity (Williamson’s complaint to Swiney
about the continuous miners on April 20 or 21) and the adverse action (Williamson’s discharge
on May 15) was sufficiently close. A three-week span can be sufficiently close in time given the
evidence of intervening acts of hostility, animus, and disparate treatment. Sec’y of Labor on
behalf of Hyles v. All American Asphalt, 21 FMSHRC 34, 37-38, 43-44 (Jan. 1999) (finding
temporal proximity despite 16-month gap between miners’ contact with MSHA and the failure to
recall miners from layoff where only a month had passed from MSHA’s issuance of penalty as a
result of the miners’ notification of the violations). Moreover, the judge ignored the proximity in
time between the alleged protected activity and the alleged disparate treatment and hostility by
Swiney, which Williamson said began soon after he complained to Swiney about the ventilation
plan issue. Slip op. at 3.

? Even so, Swiney testified that during the May 13 incident, Williamson stated to him
that Swiney had been on his “case for 2 or 3 days.” Tr. 277.
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Finally, the judge erred in his consideration of the evidence regarding the May 13
incident. The judge based his conclusion that there was no nexus between Williamson’s
protected activity and the adverse action on his finding that Williamson was discharged for
insubordination for the events of May 13. In doing so, the judge found no evidence of
intervening retaliation, which, as previously stated, was etroneous, and relied in part on
Williamson’s statement that he believed he could lose his job for “cussing” out his foreman. Slip
op. at 8. Contrary to the judge’s characterization, Williamson’s statement of his own belief does
not establish the operator’s motivation. Moreover, as the Secretary argues, Williamson’s
testimony is consistent with a theory that Swiney would use the May 13 exchange as a pretext for
Williamson’s discharge. Pet. at 28 n.22.

Furthermore, we note that evidence that Williamson was discharged for unprotected
activity relates to the operator’s rebuttal or affirmative defense. In essence, the judge weighed
the operator’s rebuttal or affirmative defense evidence against the Secretary’s evidence of a
prima facie case. In doing so, the judge erred by assigning a greater burden of proof than is
required. In a temporary reinstatement proceeding, the Secretary need not establish a prima facie
case of discrimination by a preponderance of the evidence. Rather, the Secretary was required to
prove only that a non-frivolous issue exists as to whether Williamson’s discharge was motivated
in part by his protected activity. Chicopee Coal Co., 21 FMSHRC at 719. Given Williamson’s
testimony of the hostility and animus he was shown by Swmey, we conclude that there is clearly

" a non-frivolous issue as to motivation. -

In sum, we thus conclude that substantial evidence supports that the Secretary’s

discrimination complaint is not frivolous. We intimate no view as to the ultimate merits of this
case.
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HI.
Conclusion
For the foregoing reasons, we grant the Secretary’s petition, reverse the judge’s decision,

and order the retroactive reinstatement of Lige Williamson effective as of September 30, the date
of the judge’s decision.

W L.

Mary Lu yrdan, CHdirman .

Michgﬁ/G. Yoﬂjr ;(mﬂjﬁoner
ax (£ Q@)

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
October 22, 2009

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA)

: Docket No. SE 2009-472-M
V. S : A.C. No. 01-02343-173958-03

HOLCIM (US), INC.

BEFORE: Jordan, Chairman; Duffy, Young, and then, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On April 24, 2009, the Commission received from Holcim
(US), Inc. (“Holcim™) a motion by counsel seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. §
815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 CF.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
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merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

The operator states that it intended to contest the proposed penalties for 24 citations in
two assessments — 23 in one assessment and one penalty in the other assessment. It further
states, however, that because of a misunderstanding between it and its counsel the single penalty
in the second assessment was not contested on a timely basis. When the operator realized the
mistake, it promptly sought reopening. The Secretary does not oppose the reopening of the
proposed penalty.

Having reviewed Holcim’s request and the Secretary’s response, in the interests of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.-
Part 2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment
of penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28. )

Moy Lo boke

Mary Lu J/rdan, Cha#nan

Mlcyél G. Yﬂ? /qu(@er
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Robert F. Cohen, Jr., Comm1ss1oner

31 FMSHRC 1095



Distribution:

William K. Doran, Esq.
Ogletree, Deakins, Nash
Smoak & Stewart, P.C.
2400 N Street NW, 5 Floor
Washington, DC 20037

W. Christian Schumann, Esq.
Office of the Solicitor

U.S. Department of Labor

1100 Wilson Blvd., Room 2220
Arlington, VA 22209-2296

Myra James, Chief
Office of Civil Penalty Compliance, MSHA
U.S. Dept. Of Labor
1100 Wilson Blvd., 25® Floor
- Arlington, VA 22209-3939

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021

31 FMSHRC 1096



' FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 22, 2009

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA)

v. : Docket No. WEST 2009-650-M
A.C. No. 45-03551-172177

WESTSIDE TRUCKING -

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On March 26, 2009, the Commission received from Westside
Trucking (“Westside”) a letter requesting to reopen a penalty assessment that had become a final
order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Westside’s owner states, among other things, that the employee who was responsible for
handling all the company’s paperwork suddenly left the company, leaving him unaware of the
citations. He also states that the company is in dire financial circumstances. The Secretary states
that Westside’s assertions are “conclusory,” but that Westside should be given an opportunity to
respond further and show whether it is entitled to a reopening of the penalty assessment.

Having reviewed Westside’s request and the Secretary’s response, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for Westside’s failure to timely contest the proposed assessment and
whether relief from the final order should be granted. Specifically, the Judge should ascertain
why Westside failed to return the proposed assessment form within 30 days of receiving it and

'which citations it wanted to contest. Ifit is determined that relief from the final order is
appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. Part 2700. i

Maty Lu ﬁldan, Cha@ﬁén

Michae%f. Young, Fopimj sioﬁ
w £

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

October 26, 2009

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V.

NATIONAL CEMENT COMPANY : Docket No. WEST 2004-182-RM
OF CALIFORNIA, INC. :

and

TEJON RANCHCORP

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This proceeding arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). Previously, the Commission had rejected the interpretation
the Secretary of Labor proffered on remand of the definition of “private ways and roads
appurtenant” to areas of land from which minerals are extracted, as that term appears in section
3(h)(1) of the Mine Act, 30 U.S.C. § 802(h)(1). However, in Sec’y of Labor v. National Cement
Co. of California, 573 F.3d 788 (D.C. Cir. 2009), the court upheld the Secretary’s interpretation
as reasonable.
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The court vacated the Commission’s decision and remanded the case to the Commission
for further proceedings in accordance with the court’s opinion. 573 F.3d at 797. Accordingly,
this proceeding is remanded to Administrative Law Judge Jerold Feldman for proceedings on the
merits of the citation.

Mo, fo Nriotee.

Mary Lu J #anTCha' an

b
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Robert F. Cohen, Jr., Commissiofer
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 28, 2009
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. : Docket No. SE 2009-173-M

A.C. No. 31-01125-164541
OLDCASTLE STONE PRODUCTS -

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On December 18, 2008, the Commission received from
Oldcastle Stone Products (“Oldcastle”) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On October 2, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued a proposed penalty assessment for 29 violations totaling $32,026 to Oldcastle.
Oldcastle states that the violations at issue in the proposed penalty assessment it seeks to reopen
were issued between August 5 and August 14, 2008, and that it provided its counsel with a copy
of the violations on September 3, 2008. Counsel filed a Notice of Contest of Citation No.
6105371, which has been docketed as SE 2008-992-RM and stayed before the Commission.
Oldcastle claims that it received the proposed assessment on October 10, 2008, but that it did not
realize that it needed to forward the assessment form to its counsel for a contest. It further
explains that counsel became aware of the proposed assessment on December 11, 2008, when a
state inspection revealed that the penalties were overdue.

The Secretary opposes reopening the proposed penalty assessment, maintaining that
Oldcastle has failed to establish the existence of “exceptional circumstances.” Specifically, the
Secretary contends that ignorance of the law and MSHA’s and the Commission’s procedural
rules is not a permissible ground for reopening.

Oldcastle timely contested Citation No. 6105371, and the case has been docketed and
stayed before a Commission administrative law judge pending issuance of the proposed penalty
assessment by MSHA. Given these circumstances, it seems clear that Oldcastle intended to
contest the proposed penalty for that citation. As to the remaining violations contained in the
proposed assessment, the operator has neither demonstrated an intent to challenge those penalties
nor provided an explanation for its failure to timely contest the proposed assessment, other than
its general assertion of ignorance of the procedure.! Oldcastle’s failure to explain the delay in
contesting the proposed penalties does not provide the Commission with an adequate basis to
reopen the remaining penalties in the proposed assessment. See, e.g., Petra Materials, 31
FMSHRC 47, 49 (Jan. 2009).

! Oldcastle’s motion to reopen states at one point that “[a]ll underlying citations/orders
captioned above have been contested.” Mot. at 2. However, in her opposition, the Secretary
questions this statement and claims that “[t]he operator has furnished a copy of, and the Secretary
is aware of, only one contest — the contest pertaining to Citation No. 6105371.” Opp’n at 3, n.1.
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Having reviewed Oldcastle’s request and the Secretary’s response, in the interests of
justice, we hereby reopen the penalty assessed for Citation No. 6105371 and remand the matter
to the Chief Administrative Law Judge for further proceedings pursuant to the Mine Act and the
Commission’s Procedural Rules, 29 C.F.R. Part 2700. Consistent with Rule 28, the Secretary
shall file a petition for assessment of penalty within 45 days of the date of this order. See 29

C.F.R. § 2700.28. As to the remaining 28 penalties in Assessment No. 000164541, we deny
without prejudice Oldcastle’s request to reopen.

Nt

Michael F. Buffy, Commissiofier_____~~
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Michaé! G. YWo?dﬁs\ioner
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Robert F. Cohen, Jr., Commissioner

31 FMSHRC 1105



Distribution:

Adele L. Abrams, Esq.

Law Office of Adele L. Abrams, P.C.
4740 Corridor Place, Suite D
Beltsville, MD 20705

W. Christian Schumann, Esq.
Office of the Solicitor

U.S. Department of Labor

1100 Wilson Blvd., Room 2220
Arlington, VA 22209-2296

Myra James, Chief

Office of Civil Penalty Compliance, MSHA
U.S. Dept. Of Labor

1100 Wilson Blvd., 25% Floor

Arlington, VA 22209-3939

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N. W., Suite 9500
Washington, D.C. 20001-2021

31 FMSHRC 1106



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 28, 2009
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH : Docket No. SE 2009-802-M
ADMINISTRATION (MSHA) : A.C. No. 09-00472-183080 PEU
V. : Docket No. SE 2009-803-M
: A.C. No. 09-00959-183082 PEU
B & H TRANSFER COMPANY

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On August 10, 2009, the Commission received from B & H
Transfer Company (“B & H”) a letter seeking to reopen penalty assessments that may have
become final orders of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).!

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable

! Pursuant to Commission Procedural Rule 12, on our own motion, we hereby
consolidate docket numbers SE 2009-802-M and SE 2009-803-M, both captioned B & H
Transfer Co., and both involving similar procedural issues. 29 C.F.R. § 2700.12.
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by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

With respect to Proposed Assessment No. 000183080 PEU, both the operator and the
Secretary now agree that the proposed assessment was timely contested. The Secretary asserts
that MSHA misfiled the contest form and, as a result, the case was not processed properly. The
Secretary submits that the error has been corrected and the contest is being considered timely and
will follow the normal course of proceeding. As to Proposed Assessment No. 000183082 PEU,
the Secretary states that the penalty contained therein was assessed agamst B & H in error and
will be removed from its account.

Having reviewed B & H’s requests and the Secretary’s response, we find the requests to
reopen to be moot. B & H has properly contested Proposed Assessment No. 000183080 PEU,
and therefore it did not become a final order of the Commission. This case shall proceed
pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700. With
respect to Proposed Assessment No. 000183082 PEU, we also find the request to reopen to be
moot because the penalty contained therein was assessed in error and has been or will be

removed from the operator’s account.

Mary L Jotan, Cha1
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
October 29, 2009
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. CENT 2009-787-M
V. : A.C.No. 13-02360-178617
CESSFORD CONSTRUCTION
COMPANY

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On August 27, 2009, the Commission received from
Cessford Construction Company (“Cessford”™) a letter seeking to reopen a penalty assessment that
may have become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C.§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

The Secretary submits that upon reviewing the records in this proceeding, she has
discovered that the proposed penalty was timely contested and is the subject of an active civil
penalty proceeding (Docket No. CENT 2009-339-M). In that proceeding, the Secretary has filed
a penalty petition, and the operator has filed an answer.
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Having reviewed Cessford’s request and the Secretary’s response, we find the request to
reopen to be moot. Cessford has properly contested the proposed penalty assessment and
therefore it did not become a final order of the Commission. This case shall proceed pursuant to
the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

Wy B Yoo

Mar‘y Iu %r‘dan, Cl-éiirman
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 30, 2009

Docket No. KENT 2010-1

A.C.No. 15-18687-188524
SECRETARY OF LABOR, :

MINE SAFETY AND HEALTH : Docket No. KENT 2010-2
ADMINISTRATION (MSHA) : A.C. No. 15-18854-188526

V. : Docket No. KENT 2010-3

A.C. No. 15-19080-188530
LIGGETT MINING, LLC

Docket No. KENT 2010-4

A.C. No. 15-19234-188533

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On October 2, 2009, the Commission received from Liggett
Mining, LLC (“Liggett”) motions to reopen four penalty assessments that may have become final
orders of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).!

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify.the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to

! Pursuant to Commission Procedural Rule 12, on our own motion, we hereby
consolidate docket numbers KENT 2010-1, KENT 2010-2, KENT 2010-3, and KENT 2010-4,
all captioned Liggett Mining, LLC, and all involving similar procedural issues. 29 C.F.R.

§ 2700.12.
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reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 CF.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Each of the four assessments was dated June 18, 2009, and received by Liggett.
According to the motions, Liggett’s representative marked each of the assessments indicating
~ which penalties the operator was contesting and mailed the four notices separately, on June 27,
2009, using certified mail. According to copies of the on-line records of delivery submitted by
Liggett with its motions, the four envelopes were received by the Department of Labor’s Mine
Safety and Health Administration two days later. Nevertheless, Liggett received delinquency
notices for the assessments dated September 10, 2009, which caused it to promptly file its
motions to reopen.

The Secretary of Labor states that, while she has no record of receiving the notices of
contest, given the information provided by Liggett, she will accept the copies of the notices of
contest included with Liggett’s motions. The Secretary states in her letters dated October 9,
2009, that she will file penalty petitions within 45 days of that date.
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HaVing reviewed Liggett’s motions and the Secretary’s responses, we find the requests to
reopen to be moot. These cases shall proceed pursuant to the Mine Act and the Commission’s
Procedural Rules, 29 C.F.R. Part 2700, and, per her statements, the Secretary’s penalty petitions
shall be filed no later than November 23, 2009.
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Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 30, 2009

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA)

: Docket No. SE 2009-600-M
V. P A.C. No. 40-03012-171882

HOOVER, INC.

BEFORE: Jordan, Chairman; Duffy , Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On June 11, 2009, the Commission received from Hoover,
Inc., (“Hoover’) a motion by counsel to reopen a penalty assessment that had become a final
order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On December 21, 2008, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued Proposed Assessment No. 000171882 to Hoover, proposing
penalties for six citations that had been issued to Hoover in October and November 2008. After
receiving no response, MSHA sent Hoover a delinquency notice on or around March 19, 2009.
Hoover promptly notified MSHA that it had no record of receiving the assessment and that the
individual MSHA identified from the Federal Express records as having signed for the delivery,
Jerry Rogers, had been on long-term medical leave since early December 2008. Hoover explains
in its motion, which is supported by an affidavit, that it investigated the matter but never located
the FedEx package or determined who signed for the delivery. Hoover had previously indicated
to MSHA its intent to contest all six of the proposed penalties.

The Secretary does not oppose Hoover’s request to reopen thé assessment, and includes -
with her response a signature page for the delivery which does not match the Federal Express
record stating that the delivery was signed for by Rogers.

Having reviewed Hoover’s request and the Secretary’s response, in the interests of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.
Part 2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment
of penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.
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- FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
October 30, 2009

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA)

: Docket No. SE 2009-601-M
V. : A.C. No. 40-02968-179454

MOLTAN COMPANY

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On June 12, 2009, the Commission received from Moltan
Company (“Moltan”) a request to reopen a penalty assessment that had become a final order of
the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On March 17, 2009, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000179454 to Moltan, proposing penalties for 38
citations and orders that had been issued to Moltan the previous month. Moltan explains that it
did not respond to the assessment until May 27, 2009, because shortly after the assessment was
received, the company’s founder died, and new management assumed leadership. The employee
who had received the assessment immediately left the company without informing anyone of the
time sensitive nature of the assessment. Moltan states that, after company officials found the
assessment in a pile of papers in the employee’s former office, it promptly mailed the contest to
MSHA, indicating its intent to contest 12 of the proposed penalties. MSHA rejected the filing as
untimely, and Moltan promptly filed this request to reopen. The Secretary states that she does
not oppose Moltan’s request to reopen the assessment.

"Having reviewed Moltan’s request and the Secretary’s response, in the interests of justice,
we hereby reopen this matter and remand it to the Chief Administrative Law Judge for further
proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part

2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment of
penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 30, 2009
" SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. VA 2009-314
V. : A.C. No. 44-04856-162333

CONSOLIDATION COAL COMPANY

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On June 8, 2009, the Commission received a motion by
counsel for Consolidation Coal Company (“Consol”) seeking to reopen a penalty assessment that
had become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30
U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On September 10, 2008, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued Proposed Assessment No. 000162333 to Consol, proposing
civil penalties for 107 citations issued to the operator at its Buchanan Mine over the course of the
preceding three months. Consol states that MSHA’s records show that Consol received the
package containing the assessment, but that the operator otherwise has no record of what
happened to the assessment after that. Consol explains that the individual to whom the form was
addressed, and to whom it would have been forwarded after its receipt, stopped working at the
mine in November 2008. Consol further notes that the individual who was ultimately
responsible for processing assessments at the time in question has no record or recollection of
recetving the form.
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The Secretary opposes Consol’s request to reopen the proposed assessment. She argues
that Consol’s inadequate or unreliable internal distribution procedures do not constitute the
exceptional circumstances required for reopening. The Secretary also states that the penalty
assessment became a final Commission order on October 17, 2008, and that on December 10,
2008, MSHA sent a delinquency notice to Consol informing the operator that it had failed to
timely contest the proposed penalties. The Secretary asserts that Consol has failed to explain
why it did not file its motion for reopening until nearly an additional six months had passed.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to

‘reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the ' -
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

We do not agree with the Secretary that this one instance necessarily establishes that:*
Consol’s internal distribution procedures are inadequate or unreliable. However, in considering
whether an operator has unreasonably delayed in filing a motion to reopen a final Commission
order, we find relevant the amount of time that has passed between an operator’s receipt of a
delinquency notice and the operator’s filing of its motion to reopen. See, e.g., Left Fork Mining
Co., 31 FMSHRC 8, 11 (Jan. 2009). Although the Secretary’s response raised the issue that
Consol failed to explain why, after it was informed of the delinquency, it took as long as it did to
request reopening, the operator did not file a reply providing an explanation.'

! We encourage parties seeking reopening to provide further information in response to
pertinent questions raised in the Secretary’s response. See, e.g., Climax Molybdenum Co., 30
FMSHRC 439, 440 n.1 (June 2008). Accordingly, where the Secretary raises the issue of the
delay between receipt of a delinquency letter and the filing of the request to reopen, an operator
who does not explain why, after it was informed of a delinquency, it took as long as it did to
request reopening, does so at its peril.
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Having reviewed Consol’s request and the Secretary’s response, we conclude that Consol
has failed to explain the delay in responding to the delinquency notice and therefore has not
provided the Commission with an adequate basis to reopen. See, e.g., Petra Materials, 31
FMSHRC 47, 49 (Jan. 2009). Accordingly, we deny without prejudice Consol’s request to
reopen.
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' FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
October 30, 2009
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. WEST 2009-1216
V. : A.C. No. 01-00082-187443!

U.S. SILVER-IDAHO, INC.

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On August 7, 2009, the Commission received from U.S.
Silver-Idaho, Inc. (“U.S. Silver”) a motion seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable

! The Assessment Case Number has been corrected to accurately reflect the Proposed
Penalty Assessment at issue.
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by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

U.S. Silver states that it sent its contest form to the Department of Labor’s Mine Safety
and Health Administration (“MSHA”) approximately one week after the 30-day deadline. The
affidavit of U.S. Silver’s safety superintendent indicates that, although the company has an
established procedure for processing proposed assessments, he neglected to send the contest form
to a company administrative assistant for mailing to MSHA until the deadline had passed. The

. affidavit also notes that the company has now revised its procedure to more accurately calendar
assessments in an effort to avoid the same circumstance in the future.> When MSHA informed it
of the mistake, U.S. Silver promptly filed a motion to reopen. Contests had already been filed for
two of the citations at issue. )

The Secretary does not oppose the reopening of the proposed penalties.

? The revised procedure places deadlines to contest all MSHA assessments, detailed by
mine name and case number, on both the paper and electronic calendars of both the safety
superintendent and the administrative assistant.
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Having reviewed U.S. Silver’s request and the Secretary’s response, in the interests of
justice, we hereby reopen this matter and remand it to the Chief Administrative Law Judge for
further proceedings pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R.
Part 2700. Accordingly, consistent with Rule 28, the Secretary shall file a petition for assessment
of penalty within 45 days of the date of this order. See 29 C.F.R. § 2700.28.

Moy BNyl

MaryL rdan, C 1rman

Mlchae%fv Young, ;i fmlds{loﬁer
pAST £ Cflj/

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
October 30, 2009
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. WEVA 2009-1592
V. : A.C. No. 46-07908-179891

PINE RIDGE COAL COMPANY, L1LC

BEFORE: Jordan, Chairman; Duffy, Young, and Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2006) (“Mine Act”). On September 9, 2009, the Commission received from Pine
Ridge Coal Company, LLC (“Pine Ridge”) a renewed motion by counsel to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

We have held, however, that in appropriate circumstances, we possess jurisdiction to
reopen uncontested assessments that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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On March 19, 2009, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000179891 to Pine Ridge for 22 citations MSHA
had issued to the operator over the previous two months. However, the operator did not file a
timely notice of contest. In its first motion to reopen, filed on June 22, 2009, Pine Ridge stated
that it had intended to contest 12 of the proposed penalties, but because of a “clerical error” it
failed to return the contest form to MSHA. The Secretary of Labor opposed reopening on the
ground that the proffered ground for reopening did not rise to the level of exceptional
circumstances. The Commission subsequently denied the request to reopen without prejudice
because of Pine Ridge’s failure to provide a sufficiently detailed explanation for its failure to file
a timely contest. See Pine Ridge Coal Co., 31 FMSHRC ___, slip op. at 2, Docket No. WEVA
2009-1592 (Aug. 26, 2009).

"The renewed request to reopen from Pine Ridge includes an affidavit from its safety
manager, who explains that the assessment was not processed as it normally would have been
because it was misfiled in a stack of documents on his desk after he had marked it to indicate
which penalties he wished to contest. The Secretary has not responded to Pine Ridge’s renewed
motion.

Having reviewed Pine Ridge’s requests, in the interests of justice, we hereby reopen this
matter and remand it to the Chief Administrative Law Judge for further proceedings pursuant to
the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700. Accordingly,
consistent with Rule 28, the Secretary shall file a petition for assessment of penalty within 45
days of the date of this order. See 29 C.F.R. § 2700.28.

W, L. roler

Mary Lu yrdan Cﬂan‘man

Mich% G. You 1%@&@&
Uxr € (A,),\

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001

September 4, 2009
SECRETARY OF LABOR, MINE SAFETY :  TEMPORARY REINSTATEMENT
AND HEALTH ADMINISTRATION, : - PROCEEDING
on behalf of CHARLES SCOTT HOWARD
Complainant :  Docket No. KENT 2009-1427-D
\2 :  BARB CD 2009-11
CUMBERLAND RIVER COAL COMPANY, INC., :  Mine ID 15-18705
Respondent :  Band Mill No. 2
DECISION
AND

ORDER OF TEMPORARY REINSTATEMENT

Appearances: Mary Sue Taylor, Esq., Office of the Solicitor, U.S. Department of Labor,
Nashville, Tennessee, for Complainant, Secretary of Labor,
Tony Oppegard, Esq., Lexington, Kentucky, and Wes Addington, Esq.,
Appalachian Citizens Law Center, Whitesburg, Kentucky, for Charles Scott
Howard,
Willa B. Permutter, Esq., and Thomas P. Gies, Esq., Crowell & Moring, LLP,
Washington, D.C., for Respondent.

Before: Judge Zielinski

This matter is before me on an Application for Temporary Reinstatement filed by the
Secretary on behalf of Charles Scott Howard pursuant to section 105(c)(2) of the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. § 815(c)(2). Howard filed a complaint with the
Secretary’s Mine Safety and Health Administration (MSHA) alleging that his May 14, 2009,
layoff was motivated by his protected activity. The Secretary contends that Howard’s complaint
is not frivolous, and seeks an order requiring Respondent, Cumberland River Coal Company,
Inc., to reinstate Howard as an employee, pending completion of a formal investigation and final
decision on the merits of the discrimination complaint. A hearing on the application was held in
Whitesburg, Kentucky, on August 26 and 27, 2009.! For the reasons set forth below, I grant the
application and order Howard’s temporary reinstatement.

' A malfunction in the court reporter’s tape recorder during the first day of the hearing
resulted in the loss of approximately 15 pages of transcript. Tr. 59. The malfunction occurred
during the testimony of Valarie Lee, Cumberland’s manager of human resources. As noted in the
body of this Decision, Lee’s testimony was informative, but not particularly critical to the central
issues in the case. The missing portion of the transcript has not compromised the fair and
impartial disposition of this proceeding, and no party has so contended. -
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Summary of the Evidence

Howard was hired by Cumberland on March 21, 2005, and worked as an underground
miner in a position classified as “Face.” That job classification encompasses a variety of duties,
including, continuous miner operator, ram car operator, scoop operator, roof bolter, and general
laborer. Beginning in 2007, Howard engaged in a number of safety-related activities, and
exercised other rights under the Mine Act. A listing of his claimed protected activities was
submitted into evidence. Exhibit G-10. While Cumberland challenges the characterization of
several of the claimed activities, it acknowledges that Howard engaged in numerous activities
protected under the Act, including the filing of two discrimination actions with MSHA and the
Commission, making safety complaints and testifying on safety issues before the United States
Congress and MSHA. Tr. 322-23. Moreover, key management decision makers were well aware
of Howard’s protected activities at all times pertinent to this proceeding. Tr. 311-14, 322-47,
465-67.

The general downturn in the economy that began in 2008 resulted in reduced coal sales
which, in turn, prompted Arch Coal, Inc., to reduce coal production at its subsidiary,
Cumberland. Contract operations were curtailed and hours were reduced. However,
Cumberland’s coal inventory continued to grow, swelling in early 2009 to 224,000 tons, as
- compared to a normal inventory of 80,000 tons. Tr. 236-38. Gaither Frazier, Cumberland’s
‘general manager, was instructed to reduce production to bring:it into line with projected sales.
He instructed Cumberland’s production manager Ricky Johnson, to develop plans to reduce
Cumberland’s production by 50,000 to 60,000 tons per month. Tr. 239.

Johnson considered several options for restructuring Cumberland’s operations to meet the
production goal. He eventually proposed, and Frazier approved, a plan that called for closing one
mine and reducing operations at several other facilities, which necessitated laying off both hourly
and salaried personnel. Frazier’s overriding concern was to achieve the production targets.
‘While he was interested in keeping as many employees as possible, he was not concerned with
keeping or eliminating a particular number of jobs or laying off a specific number of employees,
and he did not give Johnson: any instructions in that regard. Tr. 251, 433-34, 450. The final
restructuring plan prepared by Johnson specified the various facilities that would continue to
operate, and the numbers and types of positions that would be filled for each shift. Tr. 251, 450.
Frazier approved the restructuring plan and the specific staffing levels proposed by Johnson.

Tr. 298, 450. Many positions were eliminated. However, some vacant positions at operations
that were to continue were filled. As Johnson described it, there was a lot of fine tuning and a
few extra positions were factored in. Tr. 450, 456.

The next step in the process was to identify the specific employees who would fill the
positions that were to remain, and those who were to be laid off. The collective bargaining
agreement (“CBA”) between Cumberland and the Scotia Employees Association (“union”
specified that three factors were to be considered in any reduction of the working force. They
were, in order; a) ability and individual skill to perform the essential functions of the job; b)
company seniority; and ¢) experience and efficient service related to the qualifications of the job.
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Ex. G-4 at 8-9. An employee’s qualifications for the first factor were determined by his job
classification and/or whether he had performed a job under company supervision within the past
seven years. Id. The CBA specified only two non-trainee job classifications for underground
miners, “Maintenance,” which required electrical certification, and “Face,” which included
virtually all other jobs associated with the production of coal. Ex. G-4, App. C. Other
classifications are specified for different operations. Cumberland maintained a list of employees,
by seniority, on which each employee was assigned a seniority number. Ex. G-3. Johnson and
Valarie Lee, Cumberland’s manager of human resources, examined the job classifications and
qualifications of Cumberland’s hourly employees, and their length of seniority, and wrote the
names of employees who would fill the post-restructuring staffing plan into blank spaces on the
plan Ex. G-2. It was not necessary to consider the third factor, because no two persons ina
-given job classification had the same length of seniority. - Tr.147-49, 452. o

Frazier had done rough estimates early in the process that reflected that 63 hourly
employees might be laid off. Tr. 240-47; ex. G-11, G-12. When Johnson and Lee finished
inserting employee names into the restructured operations staffing plan, there were 66 hourly and
19 salaried employees for whom no positions existed, and who had to be laid-off. Employees
were notified of the restructuring on Thursday, May 14, 2009. Friday was an idle day, and
production resumed on Monday, May 18, 2009. Howard, whose seniority number was 125, was
the most:senior employee in the underground “Face” job classification to be laid off, and would ...

- be the first to'be recalled in the event an underground.face position was filled. Eddie Bently, the -

president of the union, was given a copy of the layoff notices. The following week, he brought
several errors to Cumberland’s attention. Essentially, they consisted of individuals who qualified
for a different job and had more seniority than a person who had been retained in that
classification.” Those “errors’ were corrected, and the previously retained employees were
“bumped,” i.e., laid off.

Two or three underground face employees left Cumberland’s employment subsequent to
the layoffs. However, Cumberland has determined not to fill those positions. The most recent
vacancy occurred during the week of the hearing, and Cumberland advised, through counsel, that
the position would not be filled on a permanent basis.> Howard has not been recalled.

2 One such employee, James Cress, Jr., testified at the hearing. He was carried on
Cumberland’s records as an underground face employee, and his seniority number was 179. He
received a layoff notice on May 14, 2009. However, he was a certified electrician in the State of
Kentucky, and had been working in a higher-paid “Maintenance” position for months prior to the
layoff. Because he had more seniority than another maintenance employee who had been
retained, he was placed into that maintenance position.

3 Cumberland’s witnesses offered several reasons why a particular position may not be
filled. Positions vacated temporarily because a worker is injured are not typically filled.
Cumberland also had built in some “extra” positions in the post-restructuring staffing plan, and
expected one or two people who had been out on worker’s compensation to return shortly.
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On July 11, 2009, Howard filed a complaint of discrimination with MSHA, claiming that
he had been laid off in retaliation for having engaged in protected activity. On August 4, 2009,
the Secretary filed the instant Application for Temporary Reinstatement on his behalf.

Findings of Fact and Conclusions of Law

Section 105(c)(2) of the Act, 30 U.S.C. § 815(c)(2), provides, in pertinent part, that the
Secretary shall investigate a discrimination complaint “and if the Secretary finds that such
complaint was not frivolously brought, the Commission, on an expedited basis upon application
of the Secretary, shall order the immediate reinstatement of the miner pending final order on the
complaint.” The Commission has established a procedure for makmg this determmatlon
Commission Rule 45(d), 29 C.F.R. § 2700.45(d); states: Coe : :

The scope of a hearing on an application for temporary reinstatement is
limited to a determination as to whether the miner’s complaint was frivolously
brought. The burden of proof shall be upon the Secretary to establish that the
complaint was not frivolously brought. In support of [her] application for
temporary reinstatement, the Secretary may limit [her] presentation to the
testimony of the complainant. The respondent shall have an opportunity to cross-
examiine any witnesses called by the Secretary and may present testimony and.

- -documentary evidence in support of its posmon that the complaint was fmvolously
‘brought. - “-

“The scope of a temporary reinstatement hearing is narrow, being limited to a determination by
the judge as to whether a miner’s discrimination complaint is frivolously brought.” Sec’y of
Labor on behalf of Price v. Jim Walter Resources, Inc., 9 FMSHRC 1305, 1306 (Aug. 1987),
aff’d sub nom. Jim Walter Resources, Inc. v. FMSHRC, 920 F.2d 738 (11™ Cir. 1990).

In adopting section 105(c), Congress indicated that a complaint is not frivolously brought,
if it “appears to have merit.” S. Rep. No. 181, 95" Cong., 1* Sess. 36-37 (1977), reprinted in
Senate Subcommittee on Labor, Committee on Human Resources, 95" Cong. 2™ Sess.,
Legislative History of the Federal Mine Safety and Health Act of 1977, at 624-25 (1978). The
“not frivolously brought” standard has been equated to the “reasonable cause to believe” standard
applicable in other contexts. Jim Walter Resources, Inc., 920 F.2d at 747; Sec’y of Labor on
behalf of Bussanich v. Centralia Mining Company, 22 FMSHRC 153, 157 (Feb. 2000).

While an applicant for temporary reinstatement need not prove a prima facie case of
discrimination, it is useful to 