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NOVEMBER AND DECEMBER 2008

Review was granted in the following cases during the months of November and December 2008:

Secretary of Labor, MSHA v. Musser Engineering, Inc., and PBS Coals, Inc., Docket Nos. PENN
2004-152 and PENN 2004-158. (Chief Judge Lesnick, November 4, 2008)

Secretary of Labor on behalf of Peter J. Phillips v. A & S Construction Co., Docket No.

WEST 2008-1057-DM. (Judge Barbour’s dissolution of an Order of Temporary Reinstatement,
November 26, 2008)

Review was denied in the following case during the months of November and December 2008:

Jessee Satterfield v. Consol Pennsylvania Coal Company, Docket No. PENN 2007-283-D. (Judge
Melick, October 17, 2007)
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COMMISSION DECISIONS AND ORDERS






FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
November 6, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
v. : Docket No. WEVA 2008-425

A.C. No. 46-05649-118643 C479
MASS TRANSPORT, INC. :

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act™). On July 2, 2008, the Commission received from Mass
Transport Inc. (“Mass Transport”) a motion by counsel requesting that the Commission reopen a
penalty assessment that had become a final order of the Commission pursuant to section 105(a)
of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On May 23, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000118643 to Mass Transport, a contractor, for
various violations that allegedly occurred at the Delbarton Preparation Plant (“Delbarton™). On
January 18, 2008, the operator filed a motion to reopen the assessment, stating that it had failed
to timely contest the proposed assessment with respect to Citation No. 7244548 and Order Nos.
7244549, 7244550, and 7244552 because the proposed assessment had been sent to an incorrect
address.

Although the Secretary did not oppose the request to reopen, she noted that the proposed
penalty assessment and the delinquency notice were mailed to the address of record at the time of
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assessment. The Secretary stated that Mass Transport should check the mailing address it
provided to MSHA to be sure that it is up-to-date.

On June 18, 2008, the Commission issued an order denying the operator’s motion. The
Commission explained that the operator’s counsel set forth conflicting and confused information
regarding the identity of the movant in both the caption and body of the motion, and that the
operator’s counsel failed to establish that the movant, as identified in the motion to reopen, had
standing to make the request.

On July 2, 2008, the Commission received from Mass Transport a second request to
reopen. Counsel, who states that she represents both Mass Transport and Delbarton,
acknowledges that she misidentified the movant as Delbarton instead of Mass Transport in the
style of the motion to reopen.! Counsel explains that she mistakenly believed that the citation,
orders and Proposed Assessment had been issued to Delbarton because the mine 1.D on the
citation and orders and the Proposed Assessment identifies Delbarton as the mine.

In its second request, Mass Transport reiterates that it failed to timely contest the
proposed assessment because the proposed assessment had been mailed to an incorrect address.
In response to the Secretary’s prior submission that MSHA had mailed the proposed assessment
and delinquency notice to Mass Transport’s address of record at the time of the assessment, Mass
Transport states that the proposed assessment had been mailed to an address that was not the
mailing address or physical address of either Delbarton or Mass Transport. Mass Transport
asserts that, in fact, MSHA has Mass Transport’s correct address because MSHA previously has
mailed correspondence to Mass Transport at the correct address and lists the correct address in
MSHA’s data retrieval system on its website.”

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed

! Although counsel acknowledges that she misidentified the movant in the styl_e.of the
motion to reopen, as the Commission previously indicated, such misidentification existed
throughout the body of the motion as well.

2 In the second request to reopen, counsel for Mass Transport identifies the address that
MSHA had correctly mailed correspondence to as P.O. Box 1117, Holden, WV 25625. Mot. at
2-3. Later in the same motion, counsel inexplicably identifies the correct mailing address as a
different post-office box, that is, P.O. Box 1098. /4. at 3.
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that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

It is an operator’s responsibility to file with MSHA the address of a mine and any changes
of address. 30 C.F.R. §§ 41.10, 41.12. Operators may request service by delivery to another
appropriate address provided by the operator. 30 C.F.R. § 41.30.

It is unclear from the record whether MSHA mailed the proposed assessment to Mass
Transport’s official address of record at the time of assessment and whether Mass Transport
maintained its correct address with MSHA. If MSHA sent the proposed assessment to Mass
Transport’s official address of record, grounds may exist for denying Mass Transport’s request
for relief. Cf. Harvey Trucking, 21 FMSHRC 567, 568-69 & n.1 (June 1999) (stating that
operator is required to notify MSHA of changes of address). If, however, MSHA mailed the
proposed assessment to an incorrect address, the proposed assessment may not have become a
final Commission order and Mass Transport’s request may be moot.
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Having reviewed Mass Transport’s motion, we remand this matter to the Chief
Administrative Law Judge for a determination of whether Mass Transport timely contested the
penalty proposal. We ask the Chief Judge, in considering the matter, to resolve the dispute over
whether MSHA sent the proposed assessment to Mass Transport’s official address of record at
the time of assessment. The Judge shall order further appropriate proceedings based upon that
determination in accordance with principles described herein, the Mine Act and the
Commission’s Procedural Rules, 29 C.F.R. Part 2700.

MarS/ Lu frdan Co ssioner
)

Micligel G. Yoﬁéﬁ(ymﬂlssiomr

@wﬁ@LwL

Robert F. Cohen, Jr., Commissioner
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Distribution:

Ramonda C. Lyons, Esq.
Dinsmore & Shohl, LLP
P. O. Box 11887

900 Lee Street, Suite 600
Charleston, WV 25339

Myra James, Chief

Office of Civil Penalty Compliance
MSHA

U.S. Department of Labor

1100 Wilson Blvd., 25th Floor
Arlington, VA 22209-3939

W. Christian Schumann, Esq.
Office of the Solicitor

U.S. Department of Labor

1100 Wilson Blvd., Room 2220
Arlington, VA  22209-2296

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 6, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
¢ Docket No. LAKE 2008-447
V. - A.C. No. 12-02249-129078
FIVE STAR MINING, INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On May 30, 2008, the Commission recéived from Five Star
Mining, Inc. (“Five Star”) a motion made by counsel to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. |
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On October 15, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000129078 to Five Star, proposing penalties for a
citation and two orders that had been issued to the company in February and March of 2007.
Five Star states that its counsel received the proposed penalty assessment from it on
November 14, 2007, and that an e-mail in counsel’s file indicates that he initially believed that
Five Star had already contested Citation No. 6668861 and that the proposed assessment had not
been issued until November 13, 2007. Five Star further states that its counsel thereafter filed a
notice of contest regarding the proposed assessment for that citation on November 27, 2007,
which was untimely.
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The Secretary initially responded to the motion by noting that it merely states that a
mistake was made, without explaining why the mistake was made or why it should be excused.
The Secretary also pointed out that the operator had failed to address why it did not file its
motion until four and one-half months after MSHA had notified it in January 2008 that it was
delinquent in paying the assessment for the citation and two orders. The Secretary requested that
we not rule on the motion until Five Star had the opportunity to supply the missing information.

Five Star thereafter filed a reply in which it explains that the late filing was due to counsel
misreading the assessment he had received from the operator and consequently erroneously
calculating the deadline for contest. Further, Five Star explains that the delinquency letter from
MSHA went to its accounting department, and not to either the mine safety manager or counsel,
who each believed that the citation in question had been contested. According to Five Star, it
was not until late April 2008, when the Treasury Department contacted its accounting department
regarding the unpaid assessment, that counsel was alerted to the fact that the contest he filed
might not have been timely. The Secretary thereafter filed a letter stating that, in light of Five
Star’s reply, she does not oppose the motion to reopen.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

30 FMSHRC 1003



Having reviewed Five Star’s motion and reply and the Secretary’s responses, in the
interests of justice, we remand this matter to the Chief Administrative Law Judge for a
determination of whether good cause exists for Five Star’s failure to timely contest the penalty
proposal and whether relief from the final order should be granted.' Ifit is determined that such
relief is appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s
Procedural Rules, 29 C.F.R. Part 2700.

OSNEESD

Michael F. DXy, Chairman

ZHmiffissioner

/4
A £

Robert F. Cohen, Jr., Commissioner

' Five Star appears to be suggesting that the January 2008 MSHA notice to its accounting
department was insufficient to put the company on notice that MSHA was not treating its contest
as effective. However, the receipt of the MSHA delinquency notice by the accounting
department should have triggered a response by the company, but that appears not to be the case.
Moreover, that delinquency notice was for all three penalties, including the two penalties that
Five Star does not seek to contest. Five Star does not explain in either its original motion or its
reply why it did not pay any of the penalties until Treasury Department action may have forced
the issue.
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Distribution:

Scott D. Matthews, Esq.

Ice Miller, LLP

One American Square, Suite 3100
Indianapolis, IN 46282-0200

W. Christian Schumann, Esq.
Office of the Solicitor

U.S. Department of Labor

1100 Wilson Blvd., Room 2220
Arlington, VA 22209-2296

Myra James, Chief

Office of Civil Penalty Compliance
U.S. Department of Labor

1100 Wilson Blvd., 25" Fl.
Arlington, VA 22209-3939

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
November 7, 2008

SECRETARY OF LABOR, : Docket No. LAKE 2008-345-M

MINE SAFETY AND HEALTH / A.C. No. 47-02043-140232

ADMINISTRATION (MSHA) -

Docket No. LAKE 2008-346-M

A.C. No. 47-02940-140235

v,

Docket No. LAKE 2008-347-M

A.C. No. 47-03245-140241
PITLICK & WICK, INC. : Docket No. LAKE 2008-348-M

A.C.No. 47-03367-140245

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act™). On April 14, 2008, the Commission received from Pitlick &
Wick, Inc. (“Pitlick™) motions from counsel seeking to reopen four penalty assessments that had
become final orders of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).!

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

! Pursuant to Commission Procedural Rule 12, on our own motion, we hereby consolidate
docket numbers LAKE 2008-345-M, LAKE 2008-346-M, LAKE 2008-347-M and
LAKE 2008-348-M, all captioned Pitlick & Wick, Inc., and involving similar procedural issues.
29 C.FR. § 2700.12.
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On February 13, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued the four proposed penalty assessments at issue to Pitlick. The affidavit of
Pitlick’s Safety Director states that Pitlick failed to contest the penalty assessments within the
required 30 days “due to mistake and inadvertent administrative error due to clerical error which
failed to bring the assessment to [his] attention in a timely fashion.” The Secretary does not
oppose the reopening of the assessments.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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- Having reviewed Pitlick’s request and the Secretary’s response, we determine that Pitlick
has failed to provide a sufficiently detailed explanation for its failure to timely contest the
proposed penalty assessments. Pitlick’s conclusory statement that a clerical error resulted in its
failing to timely contest the assessments does not provide the Commission with an adequate basis
to justify reopening. Accordingly, we deny without prejudice Pitlick’s request. See Eastern
Assoc. Coal, LLC, 30 FMSHRC 392 (May 2008); James Hamilton Construction, 29 FMSHRC
569, 570 (July 2007).%

NN \
Michael F.

Robert F. Cohen, Jr., Commissioner

? In the event Pitlick chooses to refile its request to reopen, it should disclose with
specificity its grounds for relief.
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Adele L. Abrams, Esq.

Law Office of Adele L. Abrams, P.C.
4740 Corridor Place, Suite D
Beltsville, MD 20705

Myra James, Chief

Office of Civil Penalty Compliance
MSHA

U.S. Department of Labor

1100 Wilson Blvd., 25" Fl.
Arlington, VA 22209-3939

W. Christian Schumann, Esq.
Office of the Solicitor

U.S. Department of Labor

1100 Wilson Blvd., Room 2220
Arlington, VA 22209-2296

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 7, 2008

SECRETARY OF LABOR, : Docket No. LAKE 2008-349-M
MINE SAFETY AND HEALTH : A.C. No. 47-03165-140238
ADMINISTRATION (MSHA) :

- Docket No. LAKE 2008-350-M
V. : A.C. No. 47-03191-140239
NORTHERN LAKES CONCRETE, INC. : Docket No. LAKE 2008-351-M

A.C. No. 47-03330-140242
BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”).! On April 14, 2008, the Commission received from Northern
Lakes Concrete, Inc. (“Northern Lakes™) motions by counsel seeking to reopen three penalty
assessments that had become final orders of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On February 13, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued three proposed penalty assessments to Northern Lakes for Citations Nos.
6188577, 6188578, 6189190, 6189191, and 6189192. Northern Lakes asserts that it had
previously contested all of the underlying citations. The affidavit of Northern Lakes’ Safety
Director states that it failed to contest the penalty assessments within the required 30 days “due to

! Pursuant to Commission Procedural Rule 12, on our own motion, we hereby
consolidate docket numbers LAKE 2008-349-M, LAKE 2008-350-M, and LAKE 2008-351-M,
all captioned Northern Lakes Concrete, Inc. and involving similar procedural issues. 29 C.F.R.
§ 2700.12.
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mistake and inadvertent administrative error due to a clerical error which failed to bring the
assessment to [his] attention in a timely fashion.” The Secretary states that she does not oppose
the reopening of the assessments.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Northern Lake’s request, we determine that Northern Lakes has failed to
provide a sufficiently detailed explanation for its failure to timely contest the proposed penalty
assessments. Northern Lakes” conclusory statement that a clerical error resulted in its failing to
timely contest the assessments does not provide the Commission with an adequate basis to justify
reopening. Accordingly, we deny without prejudice Northern Lakes’s request. See Eastern
Assoc. Coal,iLLC, 30 FMSHRC 392 (May 2008); James Hamilton Construction, 29 FMSHRC

569, 570 (July 2007). 2
\\ N

Michael'F. Buffy, Chairman

Michael ?/Younf % |

Pia & QL

Robert F. Cohen, Jr., Commissioner

* In the event Northern Lakes chooses to refile its request to reopen, it should disclose
with specificity its grounds for relief.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 7, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. WEVA 2008-1478
v, - A.C. No. 46-08582-134591 H946
DANBI INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On July 15, 2008, the Commission received from Danbi, Inc.
(“Danbi”) a motion by counsel seeking to reopen a penalty assessment that had become a final
order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On January 4, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued a proposed penalty assessment of $34,100 that arose from two unwarrantable
failure orders issued to Danbi. In an affidavit submitted by Danbi’s president, the operator stated
that the assessment was never received because it was mailed to an address with an incorrect zip
code. Danbi states that the zip code was incorrectly typed when Danbi submitted its legal
identification form to MSHA in 2004, and that Danbi had made several attempts to correct the
address, and did not realize that these attempts had been unsuccessful until after the penalty
assessments had become final. Danbi further states that it had always intended to contest the
orders and had filed notices of contest of the orders in 2007. In response, the Secretary states that
she does not oppose the reopening of the penalty assessment.
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We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessment forms that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Danbi’s request and the Secretary’s response, in the interests of justice,
we remand this matter to the Chief Administrative Law Judge for a determination of whether
good cause exists for Danbi’s failure to timely contest the penalty proposals and whether relief
from the final order should be granted. If it is determined that such relief is appropriate, this case
shall proceed pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part
2700.

Michael F. ﬁt}fjfy Chamnan

Voo

Mafy Lu .Wfian, Comm#ioner

Mic

g,/d%fni?ﬁér

AN (),

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 10, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. LAKE 2008-569
A.C. No. 12-02215-148226 A01
FRONTIER-KEMPER
CONSTRUCTORS INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On July 30, 2008, the Commission received from Frontier-
Kemper Constructors Inc. (“Frontier-Kemper”) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
1s deemed a final order of the Commission. 30 U.S.C. § 815(a).

On February 29, 2008, the Department of Labor’s Mine Safety and Health Administration
(MSHA) issued citations to Frontier-Kemper that it subsequently contested. The contest
proceedings were stayed pending issuance of proposed penalties. On April 23, 2008, MSHA
issued a proposed assessment for the citations that Frontier-Kemper had contested. According to
Frontier-Kemper, due to a “clerical error and misunderstanding” by one of its employees, who
thought it was unnecessary to contest the penalties since the citations had already been contested,
the proposed assessment form was never returned to MSHA. On July 21, 2008, Frontier-Kemper
received a delinquency notice regarding the penalties of the citations that it had contested. The
Secretary states that she does not oppose Frontier-Kemper’s request to reopen the penalty
assessment.
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We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Frontier-Kemper’s motion and the Secretary’s response, in the interests
of justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for Frontier-Kemper’s failure to timely contest the penalty proposal
and whether relief from the final order should be granted. Ifit is determined that such relief is
appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. Part 2700. |

S F6),

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 10. 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. KENT 2008-1294
A.C. No. 15-00008-120878 A
KEVIN PHILLIPS, EMPLOYED BY
REOSTONE, LLC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On July 14, 2008, the Commission received from Kevin
Phillips (“Phillips”) a letter in which he seeks to reopen a penalty assessment under section
110(c) of the Mine Act that had become final order of the Commission pursuant to section 105(a)
of the Mine Act, 30 U.S.C. § 815(a).

Under the Commission’s Procedural Rules, an individual charged under section 110(c)
has 30 days following receipt of the proposed penalty assessment within which to notify the
Secretary of Labor that he or she wishes to contest the penalty. 29 C.F.R. § 2700.26. If the
individual fails to notify the Secretary, the proposed penalty assessment is deemed a final order
of the Commission. 29 C.F.R. § 2700.27.

On June 22, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued a proposed penalty assessment of $4150 as a result of six citations issued to
Phillips. It is unclear when Phillips actually received the assessment. In a letter dated
January 30, 2008, to MSHA’s Civil Penalty Compliance Office, Phillips stated that he wanted to
contest the proposed penalties and apparently attached the assessment form. In response, the
Secretary states that she does not object to the reopening of the penalty assessment.
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We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessment forms that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Phillips’ request and the Secretary’s response, in the interests of justice,
we remand this matter to the Chief Administrative Law Judge for a determination of whether
good cause exists for Phillips’ failure to timely contest the penalty proposal and whether relief
from the final order should be granted. If it is determined that such relief is appropriate, this case
shall proceed pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part
2700.

Maty Ll.ﬂrdan, Coﬂmissioner

oL £,

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 14, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
V. : Docket No. SE 2008-843-M
A.C. No. 22-00585-1145711
KRYSTAL GRAVEL

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On July 7, 2008, the Commission received from Krystal
Gravel (“Krystal”) a letter seeking to reopen an assessment that may have become a final order of
the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On April 3, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued to Krystal a proposed assessment as a result of 18 citations that were issued in
February 2008. On April 22, Krystal mailed a letter to MSHA’s Civil Penalty Compliance Office
in which Krystal stated that it did not contest the violations but that it needed “help on the
assessment amounts” and that penalties were “calculated wrong and are too high.”! In response,

' MSHA'’s proposed assessment form instructs an operator “to either pay the penalty, or
notify MSHA that you wish to contest the proposed assessment.” Later in the form, MSHA
states, “If you wish to contest and have a formal hearing on just some of the violations listed in
the Proposed Assessment, check the specific violation numbers in the first column and mail a
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the Secretary states that she does not oppose reopening the proposed assessment but that
Krystal’s letter was not adequate to contest a proposed assessment.

Having reviewed Krystal’s request and the Secretary’s response, we conclude that the
proposed assessment at issue has not become a final order of the Commission because Krystal
effectively timely contested it. We deny Krystal’s motion as moot and remand this matter to the
Chief Administrative Law Judge for further proceedings as appropriate, pursuant to the Mine Act
and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.* See Lehigh Cement Co., 28
FMSHRC 440, 441 (July 2006).

Mary Lu

Robert F. Cohen, Jr., Commissioner

copy[.]” (Emphasis added). Because Krystal wished to contest al/ the citations listed on the
proposed assessment, its letter to MSHA should have been sufficient notification in light of
MSHA's instructions.

? Under Commission Procedural Rule 28(a), 29 C.F.R. § 2700.28(a), the Secretary has 45
days following the contest of a proposed penalty assessment to file a petition of assessment with
the Commission. Given our disposition in this proceeding, we deem that the time period for
filing a petition of assessment should run from the date of issuance of this order.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 14, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. SE 2008-805-M
A.C. No. 09-00024-143360
LAFARGE AGGREGATES
SOUTHEAST, INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. |
§ 801 et seq. (2000) (“Mine Act”). On June 30, 2008, the Commission received from Lafarge
Aggregates Southeast, Inc. (“Lafarge’) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

The penalty assessment at issue, No. 000143360, proposed penalties for seven citations
issued to the operator in February 2008 by the Department of Labor’s Mine Safety and Health
Administration (“MSHA"). Prior to receiving the assessment, Lafarge’s Safety Director had
contacted the local MSHA office to urge the agency to reduce its findings with respect to one of
the citations. On March 11, 2008, MSHA issued the proposed assessment. Lafarge states that
shortly thereafter the Safety Director contacted Lafarge’s counsel, informing him of the attempt
to have the findings reduced and instructing him to contest the proposed penalties with respect to
all of the citations. However, according to Lafarge, a different assessment, No. 000143326, was
attached to the e-mail to counsel. Lafarge states that counsel did not recognize that the wrong
assessment had been forwarded, and that consequently no contest to No. 000143360 was ever
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filed. The Secretary states that she does not oppose Lafarge’s request to reopen the proposed
assessment. However, she urges the operator to take all steps necessary to ensure that, in the
future, any penalty assessments are contested in a timely manner.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Lafarge’s motion and the Secretary’s response, in the interests of
justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for Lafarge’s failure to timely contest the penalty proposal and
whether relief from the final order should be granted. If it is determined that such relief is
appropriate, this case shall proceed pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. Part 2700.

uffy, Chairman

.2

Mar§ Lu Jfordan, Co ssioner

Ml elG Y(fuﬁ/e isSioner

R € O

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 24, 2008

SECRETARY OF LABOR, : o
MINE SAFETY AND HEALTH s 4 Docket No. KENT 2008-1346
ADMINISTRATION (MSHA) : A.C. No. 15-18594-150594
V. : Docket No. KENT 2008-1347 -
' : A.C. No. 15-18594-147288
EMBER CONTRACTING :
CORPORATION : Docket No. KENT 2008-1348

A.C. No. 15-18594-139998

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”).! On July 25, 2008, the Commission received from Ember
Contracting Corporation (“Ember”) a letter from its president in which he requests to reopen

three penalty assessments that had become final orders of the Commission pursuant to section
105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

In February, April, and May 2008, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued three proposed assessments with penalties totaling $157,861.
According to Ember’s president, Ember did not receive the proposed assessments and first

! Pursuant to Commission Procedural Rule 12, on our own motion, we hereby -
consolidate Docket Nos. KENT 2008-1346, KENT 2008-1347, and KENT 2008-1348, all
captioned Ember Contracting Corp. and all involving similar procedural issues. 29 C.F.R.
§ 2700.12.
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learned of these penalties on July 16, 2008, when they appeared as “outstanding” on a proposed
assessment that Ember received.

In response, the Secretary states that the proposed assessments at issue were sent to the
address of record but were returned because they could not be delivered at that address. The
Secretary further states that she does not oppose Ember’s request to reopen in this proceeding.”

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessment forms that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of mistake, inadvertence, or excusable neglect.
See 29 C.F.R. § 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable
by the Federal Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed
that default is a harsh remedy and that, if the defaulting party can make a showing of good cause
for a failure to timely respond, the case may be reopened and appropriate proceedings on the
merits permitted. See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

It is an operator’s responsibility to file with MSHA the address of a mine and any changes
of address. 30 C.F.R. §§ 41.10, 41.12. Operators may request service by delivery to another
appropriate address provided by the operator. 30 C.F.R. § 41.30.

It is unclear from the record whether MSHA mailed the proposed assessment to Ember’s
official address of record at the time of assessment and whether Ember maintained its correct
address with MSHA. If MSHA sent the proposed assessment to Ember’s official address of
record, grounds may exist for denying Ember’s request for relief. Cf. Harvey Trucking, 21
FMSHRC 567, 568-69 & n.1 (June 1999) (stating that operator is required to notify MSHA of
changes of address). If, however, MSHA mailed the proposed assessment to an incorrect
address, the proposed assessment may not have become a final Commission order and Ember’s
request may be moot.

? The Secretary urges Ember to take all steps necessary to ensure that future penalty
assessments are “received, processed and contested in a timely manner.” The Secretary states
that she may oppose future motions to reopen penalty assessments if they are not timely
contested.
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Having reviewed Ember’s request and the Secretary’s response, we remand this matter to
the Chief Administrative Law Judge for a determination of whether Ember timely contested the
penalty proposal. We ask the Chief Judge, in considering the matter, to resolve the dispute over
whether MSHA sent the proposed assessment to Ember’s official address of record at the time of
assessment. The Judge shall order further appropriate proceedings based upon that determination
in accordance with principles described herein, the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. Part 2700.

DX

Michael F.Ruffy, Chairman

Hoe, Lo 1ot

Mary Lu é{dan Co issioner

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
November 24, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
. Docket No. KENT 2008-1179
V. : A.C. No. 15-18747-152513
SOLAR COAL COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On June 24, 2008, the Commission received from Solar Coal
Company (“Solar”) a letter requesting reopening of eight penalty assessments that had become
final orders of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).!
That request will the subject of a future Commission order in Docket Nos. KENT 2008-1207
through 2008-1214.

Attached to Solar’s request was a copy of two pages of a ninth proposed penalty
assessment, No. 000152513, issued by the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) on June 5, 2008. On those pages, Solar had indicated that it was
contesting all of the penalties proposed. The assessment was construed as also the subject of
Solar’s request to reopen, and the above docket number was assigned to it.

! Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).
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The Secretary subsequently informed the Commission that Assessment No. 000152513 is
being treated by MSHA as a validly contested assessment. Consequently, there is no final
Commission order with respect to this assessment to reopen, and this docket is dismissed.

D F )

Robert F. Cohen,' Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

November 25, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. WEST 2008-861
: A.C. No. 42-01715-127742
- ;
GENWAL RESOURCES INC.

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On April 18, 2008, the Commission received from Genwal
Resources, Inc. (“Genwal’”’) a motion seeking to reopen a penalty assessment that had become a
final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On September 21, 2007, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued Proposed Assessment No. 000127742 to Genwal, proposing a
penalty for Citation No. 7286499 that previously had been issued to the company’s Crandall
Canyon Mine. In its motion, Genwal asserts that because of two major accidents that occurred at
the mine in August 2007, which resulted in nine fatalities, mining operations ceased entirely. In
an accompanying declaration, James Poulson, the safety manager of Genwal’s parent company,
states that the mine’s safety director was reassigned to another mine within a week or two after
the August accidents and that, as a result, the proposed penalty assessment that was issued in
September was misplaced until April 2, 2008, when Mr. Poulson discovered it among some
unrelated personnel files. The Secretary does not oppose the motion to reopen the penalty
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assessment but indicates that a notice of delinquency was mailed to Genwal on December 13,
2007.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Genwal’s motion and the Secretary’s response, in the interests of
Justice, we remand this matter to the Chief Administrative Law Judge for a determination of
whether good cause exists for Genwal’s failure to timely contest the penalty proposal and
whether relief from the final order should be granted. In making that determination, the judge
should consider that the proposed assessment was not sent until September 21, 2007, three weeks
after rescue attempts had ceased. We also direct the judge to obtain from Genwal evidence
regarding why it waited four months to respond to the delinquency notice dated December 13,
2007. Ifit is determined that such relief is appropriate, this case shall proceed pursuant to the -
Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

\w\\&m@w&——

Michael F. Duffy, Chairman

Mar)( Lu J : 1sswncr

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
November 25, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. CENT 2008-591-M
V. ' ' - - A.C. No. 03-01723-135548
PINE BLUFF SAND &
GRAVEL COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On June 13, 2008, the Commission received from Pine Bluff
Sand & Gravel Company (“Pine Bluff””) a motion by counsel seeking to reopen a penalty
assessment that had become a final order of the Commission pursuant to section 105(a) of the
Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On January 9, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued Proposed Assessment No. 000135548 to Pine Bluff, proposing penalties for
three citations that had been issued to the company in September 2007 for violations at its River
Mountain Quarry location (“River Mountain”). Pine Bluff states that prior to that, its River
Mountain representative had participated with an MSHA representative in a conference that Pine
Bluff had requested regarding one of those citations, No. 7851308. Pine Bluff further states that
consequently it did not believe it needed to contest the assessment as to that citation until it
received the results of the conference, which its original motion states it had yet to receive. Pine
Bluff’s motion includes evidence showing that it timely paid the penalties for the other two
citations.
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The Secretary opposes reopening on the ground that Pine Bluff has failed to demonstrate
the exceptional circumstances necessary to support reopening. The Secretary states that the
penalty assessment, MSHA’s regulations, and the Commission’s regulations all unequivocally
provide for 30 days in which to contest a proposed penalty, and that there was nothing that would
have led an experienced operator like Pine Bluff to believe that the conference that was held
suspended the 30-day requirement. The Secretary also includes an affidavit from its
representative stating that he left a telephone message two days after the conference was held
informing Pine Bluff that there would be no changes in the citation. The Secretary also points
out that MSHA notified Pine Bluff of the delinquency of the penalty payment over two months
before Pine Bluff filed its motion to reopen.

Pine Bluff responded to the Secretary’s opposition to reopening with affidavits of two of
its River Mountain representatives. River Mountain’s Human Resources Director, Lloyd Baker,
states that he does not recall receiving the phone message from the MSHA representative that the
citation would not be changed. In addition, both Baker and John Regenhardt, General Manager
of River Mountain, state that when they received the delinquency notice in April 2008, they
believed it was a result of MSHA incorrectly allocating the payment that Pine Bluff had
submitted on the two penalties it had paid. The two state that it was only the following month,
after they had pursued correction with MSHA, that they realized that the delinquency notice was
for the penalty assessment that had never been formally contested.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed Pine Bluff’s motion, the Secretary’s opposition, and Pine Bluff’s
response to the opposition, in the interests of justice, we remand this matter to the Chief
Administrative Law Judge for a determination of whether good cause exists for Pine Bluff’s
failure to timely contest the penalty proposal and whether relief from the final order should be
granted. If it is determined that such relief is appropriate, this case shall proceed pursuant to the
Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

e O,

Michael F* Duffy, Chairmdn__\

Maty Lu ﬂrdan, Coxp‘nissioner

Qs Fot

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

December 8, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. SE 2009-61-M
v. : A.C. No. 08-00768-154205 B96
CCC GROUP, INC.

BEFORE: Duffy, Chairman; Jordan, Yoﬁng, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On September 17, 2008, the Commission received from CCC
Group, Inc. (“CCC”) a letter maintaining that it had filed a timely contest of a proposed penalty
assessment that the Department of Labor’s Mine Safety and Health Administration (“MSHA”)
was treating as untimely. Under section 105(a) of the Mine Act, an operator who wishes to
contest a proposed penalty must notify the Secretary of Labor no later than 30 days after
receiving the proposed penalty assessment. If the operator fails to notify the Secretary, the
proposed penalty assessment is deemed a final order of the Commission. 30 U.S.C. § 815(a).

CCC’s letter was originally docketed here as a motion to reopen, but the Secretary of
Labor submitted a response to CCC’s letter stating that MSHA had erred in taking its original
position, that CCC’s contest was in fact timely filed, and that the Secretary will file a petition for
assessment of penalty petition with the Commission and CCC within 45 days. Having reviewed
CCC’s letter and the Secretary’s response, we conclude that the proposed assessment at
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issue has not become a final order of the Commission because CCC timely contested it.
Consequently, this docket is dismissed.

Michael F.

Moo, o

Marf Lul ﬁ?dan, Commy§Sioner

e
3 i/ A Sy
Mmha%a'. A ioner

o P,

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
December 10, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. KENT 2008-1214
V. ; A.C. No. 15-18747-089953
SOLAR COAL COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On May 14, 2008, the Commission received from Solar Coal
Company (“Solar”) a letter from its owner that was subsequently amended to make clear that
Solar is seeking to reopen eight penalty assessments that had become final orders of the
Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a). This order
addresses the request to reopen the eighth of those assessments.'

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

In her letter to the Commission, in connection with asserting that the proposed penalty
amount in a pending proceeding is more than the company can afford to pay, Solar’s owner states
that “[a]fter examining past citations and reviewing the compan[y’s] financial records, I ask that
the following cases be reopened and contested to a lower amount due to their outstanding
balances.” The eighth case listed is a proposed penalty assessment that the Department of
Labor’s Mine Safety and Health Administration (“MSHA”) issued to Solar on June 1, 2006

' The request to reopen the other seven assessments is the subject of a separate,
concurrently issued, consolidated order.
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(A.C. No. 089953). In response, the Secretary states that inability to pay a penalty is not a
grounds for reopening under Rule 60(b) of the Federal Rules of Civil Procedure, and notes that
the assessment at issue cannot be reopened because it became a final order more than one year
before Solar filed its reopening request.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

We have been presented with Solar’s failure to timely contest the proposed penalty
assessment. Under Rule 60(b), any motion for relief must be made within a reasonable time, and
in the case of mistake, inadvertence, or excusable neglect, not more than one year after the order
was entered. Fed. R. Civ. P. 60(b). Because the proposed penalty assessment was issued on
June 1, 2006; and Solar waited nearly two years to seek relief, its request is untimely. J .S Sand &
Gravel, Inc., 26 FMSHRC 795, 796 (Oct. 2004). Accordingly, Solar’s request is denied.

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

December 10, 2008

SECRETARY OF LABOR, : Docket No. KENT 2008-1207
MINE SAFETY AND HEALTH : A.C. No. 15-18747-145685

ADMINISTRATION (MSHA)
Docket No. KENT 2008-1208

A.C. No. 15-18747-142094

Docket No. KENT 2008-1209
A.C. No. 15-18747-138070

: Docket No. KENT 2008-1210
V. : A.C. No. 15-18747-135133

Docket No. KENT 2008-1211
A.C. No. 15-18747-132889

Docket No. KENT 2008-1212
A.C. No. 15-18747-130570

SOLAR COAL COMPANY ; Docket No. KENT 2008-1213
: A.C. No. 15-18747-128271

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801
et seq. (2000) (“Mine Act”). On May 14, 2008, the Commission received from Solar Coal
Company (“Solar”) a letter from its owner that was subsequently amended to make clear that
Solar is seeking to reopen eight penalty assessments that had become final orders of the
Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C. § 815(a). This order addresses
the request to reopen as to seven of the assessments.’

! Pursuant to Commission Procedural Rule 12, on our own motion, we hereby
consolidate docket numbers KENT 2008-1207, KENT 2008-1208, KENT 2008-1209, KENT
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Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

In her letter to the Commission, in connection with asserting that the proposed penalty
amount in a pending proceeding is more than the company can afford to pay, Solar’s owner states
that “[a]fter examining past citations and reviewing the compan[y’s] financial records, I ask that
the following cases be reopened and contested to a lower amount due to their outstanding
balances.” The first seven cases listed are proposed penalty assessments that the Department of
Labor’s Mine Safety and Health Administration (“MSHA”) issued to Solar on April 3, 2008 (A.C.
No. 145685), on February 28, 2008 (A.C. No. 142094), on January 31, 2008 (A.C. No. 138070),
on January 3, 2008 (A.C. No. 135133), on November 29, 2007 (A.C. No. 132889), on November
1, 2007 (A.C. No. 130570), and on October 4, 2007 (A.C. No. 128271).

In response, the Secretary states that inability to pay a penalty is not a grounds for
reopening under Rule 60(b) of the Federal Rules of Civil Procedure, and notes that if the operator
wishes to set up a payment plan, it should contact MSHA’s Office of Assessments.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief from
a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Because Solar’s request for relief does not explain the company’s failure to contest the
proposed assessments on a timely basis, and is not based on any of the grounds for relief set forth
in Rule 60(b), we hereby deny the request for relief without prejudice. See FKZ Coal Inc., 29
FMSHRC 177, 178 (Apr. 2007). The words “without prejudice” mean that Solar may submit

2008-1210, KENT 2008-1211, KENT 2008-1212, and KENT 2008-1213, all captioned Solar
Coal Company and involving similar procedural issues. 29 C.F.R. § 2700.12. The request to
reopen the eighth assessment is docketed at KENT 2008-1214, and is the subject of a separate,
concurrently issued, order. '
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another request to reopen the cases so that it can contest specific citations and penalty
assessments.”

In the meantime, in order to narrow the potential scope of a refiled request to reopen, the
Secretary should address with Solar whether Solar’s letter, dated May 11, 2008, and sent to
MSHA at its address for contests, will be treated by the Secretary as a timely contest of
Assessment No. 145685, dated April 3, 2008, and the subject of Docket No. KENT 2008-1207. If
Solar’s letter was sent to MSHA within 30 days of Solar’s receipt of that assessment (a date
MSHA should have in its records), the letter would not have been an untimely response to the
assessment.

Mary Llﬂrd C issioner

V-
Mich% G. Yo %C‘ ssioner

Ly F Gl

Robert F. Cohen, Jr., Commissioner

2 If Solar submits another request to reopen, it must identify the specific citations and
assessments it seeks to contest. Solar must also establish good cause for not contesting the
citations and proposed assessments within 30 days from the date it received the proposed penalty
assessments from MSHA. Under Rule 60(b) of the Federal Rules of Civil Procedure, the
existence of “good cause” may be shown by a number of different factors including mistake,
inadvertence, surprise, or excusable fault on the part of the party seeking relief, or the discovery
of new evidence, or fraud, misrepresentation, or other misconduct by the adverse party. Solar
should include a full description of the facts supporting its claim of “good cause,” including how
the mistake or other problem prevented Solar from responding within the time limits provided in
the Mine Act, as part of its request to reopen. Solar should also submit copies of supporting
documents with its request to reopen.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DC 20001
December 10, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
\'2 Docket No. PENN 2008-487
A.C. No. 36-02022-150443
S & M COAL COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On July 18, 2008, the Commission received from S & M
Coal Company (“S&M”) a motion by counsel seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On May 13, 2008, the Department of Labor’s Mine Safety and Health Administration
(“MSHA”) issued a proposed penalty assessment of $58,100 that arose from eight citations and
orders issued on September 26, 2007. In his affidavit, S&M’s president states that he had always
intended to contest both the penalties and the underlying citations that had been previously
docketed. He further states that he failed to return the assessment form because of “inadvertent
administrative oversight” and that he believed that the citations were already contested. In its
motion, S&M through counsel asserts that it discovered the mistake on July 11, 2008, when the
assessment form was discovered in a file where it had been “misplaced.”
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The Secretary opposes S&M’s motion to reopen. The Secretary argues that S&M has not
made a showing of exceptional circumstances justifying relief; rather, the Secretary asserts that
the operator has made a conclusory assertion that is insufficient to justify the reopening of a final
order. Further, the Secretary states that S&M’s motion is not supported by the accompanying
affidavit because the operator’s motion states a factual assertion which is not contained in the
affidavit. Finally, the Secretary asserts that S&M has been delinquent in paying every penalty
associated with 88 violations over the last four years. Therefore, the Secretary concludes that
S&M has not acted in good faith.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessment forms that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
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Having reviewed S&M'’s request and the Secretary’s response, we determine that S&M
has failed to provide a sufficiently detailed explanation for its failure to timely contest the
proposed penalty assessment. S&M’s president’s conclusory statement that an inadvertent
administrative oversight resulted in failing to timely contest the penalties does not provide the
Commission with an adequate basis to justify reopening. Accordingly, we deny without
prejudice S&M’s request. See Eastern Assoc. Coal, LLC, 30 FMSHRC 392 (May 2008); James
Hamilton Constr., 29 FMSHRC 569, 570 (July 2007)."

Michael I

Ma.rSr Lu ﬁl‘dan, Comymissioner

uffy, Chairman

Mlchae Youné/ ))7!1 oner

QmFCA*J

Robert F. Cohen, Jr., Commissioner

' In the event S&M chooses to refile its request to reopen, it should disclose with
specificity its grounds for relief and address the issue of good faith in seeking relief.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

December 15, 2008

SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH : Docket No. WEST 2008-1314-M
ADMINISTRATION (MSHA), : A.C. No. 26-01621-140819 HS6
V.

LANG EXPLORATORY DRILLING

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On June 3, 2008, the Commission received from Lang
Exploratory Drilling (“Lang”) a request by counsel to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On December 19, 2007, the Department of Labor’s Mine Safety and Health
Administration (“MSHA?”) issued a citation to Lang. On February 19, 2008, MSHA issued a
proposed penalty assessment as a result of the citation. Lang asserts that the director of its parent
company, who is responsible for reviewing and determining a course of action on penalty
proposals, never received the proposed assessment. According to the director,' Lang had always

' In an affidavit attached to the motion, Tom Joiner, who is identified as a management
systems director of Boart Longyear Co. (“Boart”), states that Lang is “a wholly owned subsidiary
of Boart.” The citation, proposed assessment, and delinquency notice were all issued to Lang.
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intended to contest the citation and the related penalty. Lang further states that on May 21, 2008,
it received a letter from MSHA’s Civil Penalty Compliance Office stating that the penalty was
delinquent.

In response, the Secretary states that it opposes the request to reopen. The Secretary
states that its records show that it sent the assessment to the operator’s address of record and that
it was signed for. Accordingly, the Secretary notes that the operator’s statement that it did not
receive the assessment is inaccurate.”

Lang filed a reply to the Secretary in which it states that the assessment was sent to the
address of record, that it was received and signed for by an employee unfamiliar with MSHA
procedures, and consequently that the operator failed to file a timely notice of contest. Lang
further states that, when it received the notice of delinquency, it filed its “Notice of Opposition,”
which has been treated as a request to reopen.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessment forms that have become final Commission orders under section 105(a).
Jim Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

? The assessment form indicates that it was sent to Lang, rather than Boart. Lang does
not explain what type of system it had for forwarding mail to Boart and its director, who was
responsible for reviewing penalty assessments.
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Having reviewed Lang’s request and the Secretary’s response, in the interests of justice,
we remand this matter to the Chief Administrative Law Judge for a determination of whether
good cause exists for Lang’s failure to timely contest the penalty proposal and whether relief
from the final order should be granted. If it is determined that such relief is appropriate, this case
shall proceed pursuant to the Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part
2700.

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
601 NEW JERSEY AVENUE, NW

SUITE 9500
WASHINGTON, DG 20001
December 17, 2008
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH X
ADMINISTRATION (MSHA) : Docket No. WEVA 2008-273
: A.C. No. 46-09030-120039
V.

PINNACLE MINING COMPANY, LLC

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDE
BY: Jordan, Young, and Cohen, Commissioners

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On November 26, 2007, the Commission received from
Pinnacle Mining Company, LLC (“Pinnacle”) a motion made by counsel to reopen
a penalty assessment that had become a final order of the Commission pursuant to section 105(a)
of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

In February 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA?”) issued two citations to Pinnacle. MSHA later issued Proposed Assessment
No. 000120039, which proposed penalties for those citations. Mot. at 1. Pinnacle states that in
September 2007, MSHA sent a letter stating that the corresponding civil penalties had become
delinquent. Aff. of James Bennett at 1. It asks us to reopen the penalty assessment that had
become a final order of the Commission, stating that it failed to timely respond to the assessment
notice because it had not established a reliable mail delivery system. Mot. at 1-3. In particular,
Pinnacle’s safety director acknowledges that at the time, the mail was picked up from the Post
Office infrequently and by different individuals, and that it was not always delivered to the
correct office or individual in time to respond in a timely manner. Aff. of James Bennett at 2.
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He notes that the post office box used by the mine was located 12 to 16 miles from the mine site.
Id. The Secretary, while not opposing the request to reopen, notes that both the penalty
assessment and delinquency letter were sent to the mine address of record. Letter from W.
Christian Schumann (Dec. 17, 2007).

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

We conclude that relief is not warranted in this case. Although a party may be entitled to
relief from a final order on the basis of inadvertence or mistake, neither are apparent here.
Rather, even if the operator’s assertions are accepted as true, they demonstrate only that it had
tolerated a mail delivery system that clearly had the potential to cause haphazard and untimely
receipt of important mail." Consequently, we find that the excuse proffered is a hollow one.
Indeed, after receiving two citations, the operator should have realized that inevitablya
subsequent time-sensitive penalty assessment would arrive in the mail. Nonetheless, it failed to
create a mechanism to ensure that it would routinely and effectively receive mail when it was
delivered. Relief should not be granted in such a case. See Gibbs v. Air Canada, 810 F.2d 1529,
1537-38 (11th Cir. 1987) (holding that default caused by failure to establish minimum procedural
safeguards for determining that action in response to summons and complaint was taken does not
constitute default through excusable neglect).

The Commission has recognized that Rule 60(b) ““is a tool which . . . courts are to use
sparingly . . . .”” Atlanta Sand & Supply Co., 30 FMSHRC 605, 608 (July 2008) (citing JWR, 15
FMSHRC at 789). Relief under Rule 60(b) should generally not be accorded to an operator who
creates and condones a system which predictably will result in missed deadlines.

! Although in his affidavit, Bennett alleges that mail was sometimes delivered late, he
does not claim that Pinnacle failed to receive its mail at all. Thus, assuming that the proposed
assessment eventually was received, Pinnacle could have taken some action. However, there is
nothing in the record to indicate that the operator responded in any manner to the penalty
assessment for the February 2006 citations until it received the delinquency letter in September
2007. Shortly thereafter, in October 2007, it paid the assessment in full, according to the
Secretary. Inexplicably, it then filed the pending motion to reopen the final order in November
2007.
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Accordingly, we deny Pinnacle’s motion.

y s
Mic7é1 G. Yﬁy&fwion&r

Rax F ),

Robert F. Cohen, Jr., Commissioner
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Chairman Duffy, dissenting;:

Given that the Secretary does not oppose Pinnacle’s request to reopen, I would normally
remand this matter to the Chief Administrative Law Judge for a determination of whether relief
should be granted. However, because the operator waited over two months after receiving the
delinquency notice to request reopening, I would deny its request to reopen. I would specify that
dismissal was without prejudice, so that Pinnacle could provide an explanation for the delay if it
chose to renew its request to reopen.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

December 17, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket No. WEVA 2008-272
V. ; - A.C. No. 46-95868-120025

PINNACLE MINING COMPANY, LLC

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
RDER
BY: Jordan, Young, and Cohen, Commissioners

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On November 26, 2007, the Commission received from
Pinnacle Mining Company, LLC (“Pinnacle”) a motion made by counsel to reopen

a penalty assessment that had become a final order of the Commission pursuant to section 105(a)
of the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

In August 2006, the Department of Labor’s Mine Safety and Health Administration
(“MSHA?”) issued a citation and five orders to Pinnacle. MSHA later issued Proposed
Assessment No. 000120025, which proposed penalties for the citation and orders. Mot. at 1.
Pinnacle states that in September 2007, MSHA sent a letter stating that the corresponding civil
penalties had become delinquent. Aff. of James Bennett at 1. It asks us to reopen the penalty
assessment that had become a final order of the Commission, stating that it failed to timely
respond to the assessment notice because it had not established a reliable mail delivery system.
Mot. at 1-3. In particular, Pinnacle’s safety director acknowledges that at the time, the mail was
picked up from the Post Office infrequently and by different individuals, and that it was not
always delivered to the correct office or individual in time to respond in a timely manner. Aff. of
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James Bennett at 2. He notes that the post office box used by the mine was located 12 to 16
miles from the mine site. Jd. The Secretary, while not opposing the request to reopen, notes that
both the penalty assessment and delinquency letter were sent to the mine address of record.
Letter from W. Christian Schumann (Dec. 17, 2007). Pinnacle neither contested nor paid the
penalties.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

We conclude that relief is not warranted in this case. Although a party may be entitled to
relief from a final order on the basis of inadvertence or mistake, neither are apparent here.
Rather, even if the operator’s assertions are accepted as true, they demonstrate only that it had
tolerated a mail delivery system that clearly had the potential to cause haphazard and untimely
receipt of important mail.' Consequently, we find that the excuse proffered is a hollow one.
Indeed, after receiving a citation and five orders, the operator should have realized that inevitably
a subsequent time-sensitive penalty assessment would arrive in the mail. Nonetheless, it failed to
create a mechanism to ensure that it would routinely and effectively receive mail when it was
delivered. Relief should not be granted in such a case. See Gibbs v. Air Canada, 810 F.2d 1529,
1537-38 (11th Cir. 1987) (holding that default caused by failure to establish minimum procedural
safeguards for determining that action in response to summons and complaint was taken does not
constitute default through excusable neglect).

The Commission has recognized that Rule 60(b) “‘is a tool which . . . courts are to use
sparingly . . . .”” Atlanta Sand & Supply Co., 30 FMSHRC 605, 608 (July 2008) (citing JWR, 15
FMSHRC at 789). Relief under Rule 60(b) should generally not be accorded to an operator who
creates and condones a system which predictably will result in missed deadlines.

' Although in his affidavit Bennett alleges that mail was sometimes delivered late, he
does not claim that Pinnacle failed to receive its mail at all. Thus, assuming that the proposed
assessment eventually was received, Pinnacle could have taken some action. However, there is
nothing in the record to indicate that the operator responded in any manner to the penalty
assessment for the August 2006 citation and orders until it requested reopening of the final order
two months after receiving the delinquency letter in September 2007.
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Accordingly, we deny Pinnacle’s motion.

an, Cmﬁé!ssioner

,
Mar{ Lu Jgy
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Robert F. Cohen, IJr., Commissioner
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Chairman Duffy, dissenting:

Given that the Secretary does not oppose Pinnacle’s request to reopen, I would normally
remand this matter to the Chief Administrative Law Judge for a determination of whether relief
should be granted. However, because the operator waited over two months after receiving the
delinquency notice to request reopening, I would deny its request to reopen. I would specify that
dismissal was without prejudice, so that Pinnacle could provide an explanation for the delay if it
chose to renew its request to reopen.

30 FMSHRC 1069



Distribution

Justin A. Rubenstein, Esq.
Dinsmore & Shohl, LLP

215 Don Knotts Blvd., Suite 310
Morgantown, WV 26501

W. Christian Schumann, Esq.
Office of the Solicitor

U.S. Department of Labor

1100 Wilson Blvd., Room 2220
Arlington, VA 22209-2296

Myra James, Chief

Office of Civil Penalty Compliance
MSHA

U.S. Department of Labor

1100 Wilson Blvd., 25™ Floor
Arlington, VA 22209-3939

Chief Administrative Law Judge Robert J. Lesnick
Federal Mine Safety & Health Review Commission
601 New Jersey Avenue, N.W., Suite 9500
Washington, D.C. 20001-2021

30 FMSHRC 1070



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

December 17, 2008

SECRETARY OF LABOR, : Docket No. WEVA 2008-927
MINE SAFETY AND HEALTH : A.C. No. 46-01816-122324
ADMINISTRATION (MSHA) : Docket No. WEVA 2008-928

A.C. No. 46-01816-133987

Docket No. WEVA 2008-929
A.C. No. 46-01816-125080

Docket No. WEVA 2008-930
A.C. No. 46-05868-125081

: Docket No. WEV A 2008-931
V. : A.C. No. 46-09030-122333

Docket No. WEVA 2008-1360
A.C. No. 46-01816-129390

Docket No. WEVA 2008-1361
A.C. No. 46-01816-131799

Docket No. WEVA 2008-1362
A.C. No. 46-09030-134000

Docket No. WEVA 2008-1363
A.C. No. 46-09030-140219

PINNACLE MININ G COMPANY, LLC Docket No. WEV A 2008-1364
; : A.C. No. 46-09030-144941
BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners
ORDER
BY THE COMMISSION:
This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On April 15, 2008, the Commission received from Pinnacle

Mining Company (“Pinnacle”) motions by counsel seeking to reopen five penalty assessments
that had become final orders of the Commission pursuant to section 105(a) of the Mine Act, 30
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U.S.C. § 815(a), Docket Nos. WEVA 2008-927, WEVA 2008-928, WEVA 2008-929, WEVA
2008-930, and WEVA 2008-931. On June 25, 2008, the Commission received from Pinnacle
motions by counsel seeking to reopen five penalty assessments that had similarly become final
orders of the Commission, Docket Nos. WEV A 2008-1360, WEVA 2008-1361, WEVA 2008-
1362, WEVA 2008-1363, and WEVA 2008-1364."

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

The Department of Labor’s Mine Safety and Health Administration (“MSHA?”) issued the
ten proposed penalty assessments to Pinnacle on July 17, 2007 (A.C. Nos. 122333 and 122324),
on August 15, 2007 (A.C. Nos. 0125080 and 0125081), on October 17, 2007 (A.C. No. 129390),
on November 14, 2007 (A.C. No. 131799), on December 12, 2007 (A.C. Nos 133987 and
134000), on February 13, 2008 (A.C. No. 140219), and on March 31, 2008 (A.C. No. 144941).
In each proposed penalty assessment MSHA stated:

Pursuant to 30 [C.F.R. §] 100.7, you have 30 days from the receipt
of this proposed assessment to either pay the penalty, or notify
MSHA that you wish to contest the proposed assessment and that
you request a hearing on the violations in question before the
Federal Mine Safety and Health Review Commission. If you do
not exercise the right herein described within 30 days of receipt of
this proposed assessment, this proposed assessment will become a
final order of the Commission and will be enforced under
provisions of the Federal Mine Safety and Health Act of 1977.

On October 26, 2007, MSHA sent delinquency notices informing Pinnacle that it had not
responded to penalty Assessment Case Nos. 122333 and 122324 in a timely manner and that
payments were now due. On November 15, 2007, MSHA sent Pinnacle delinquency notices for
Assessment Case Nos. 125080 and 125081. On January 9, 2008, MSHA sent a delinquency
notice for Assessment Case No. 129390. On March 6, 2008, MSHA sent Pinnacle a delinquency
notice for Assessment Case No. 133987. On April 24, 2008, MSHA sent Pinnacle delinquency
notices for Assessment Case Nos. 131799 and 134000. On May 7, 2008, MSHA sent Pinnacle a
delinquency notice for Assessment Case No. 140219.

' Pursuant to Commission Procedural Rule 12, on our own motion, we hereby
consolidate docket numbers WEVA 2008-927, WEVA 2008-928, WEVA 2008-929, WEVA
2008-930, WEVA 2008-931, WEVA 2008-1360, WEVA 2008-1361, WEVA 2008-1362,
WEVA 2008-1363, and WEVA 2008-1364, all captioned Pinnacle Mining Company and
involving similar procedural issues. 29 C.F.R. § 2700.12.
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Pinnacle asserts that it failed to contest the penalty assessments within the required 30
days because its Safety Director, James Bennett, believed that the proposed penalties were
already contested. In affidavits accompanying these 10 motions, which are virtually identical
except for the case number references, Mr. Bennett states that as Safety Director, he is
responsible for dealing with MSHA enforcement actions including the filing of civil penalty
contests. Mr. Bennett also states in each affidavit that upon receiving notice that the various
enforcement actions in each case “were not considered by MSHA to be in contest,” he
“conducted an investigation and requested that the accompanying Motion to Reopen Civil
Penalty Proceeding be filed.” In the affidavits accompanying Docket Nos. 2008-1360 through
2008-1364, Mr. Bennett also states that during the time the proposed assessments were issued,
“Pinnacle was undergoing a management and ownership transfer.” Pinnacle asserts in all ten
motions that it is entitled to the reopening of the penalty assessments contained in these final
orders because of either “excusable neglect or perhaps a failure on MSHA’s part.”

In response, the Secretary states that the operator failed to adequately explain its failure to
timely contest the proposed penalty assessment. The Secretary states that MSHA has no record
that it ever received contests for any of the penalty assessments in question. She further asserts
in Docket Nos. WEVA 2008-927 through WEVA 2008-931 that Pinnacle in its April 15, 2008,
motions to reopen failed to explain why it did not seek reopening within a reasonable period of
time when four of the five delinquency notices in this case were sent in October and November
0f 2007.2 In Docket Nos. WEVA 2008-927 through WEVA 2008-931 Pinnacle filed a response
to the Secretary’s pleadings which did not provide any additional facts for the Commission to
consider.

We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found gnidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure™); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaulting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

2 In Docket Nos. WEVA 2008-927 through 2008-931, the Secretary also brought a
motion to file her responses out of time, which was opposed by Pinnacle. Given that the
Secretary’s delay was only one week and these dockets involve 175 violations which the
Secretary needed to research, we grant the Secretary’s motion and accept her Opposition to
Motion to Reopen Penalty Assessments.
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Having reviewed Pinnacle’s motion to reopen and the Secretary’s response thereto, we
agree with the Secretary that Pinnacle has failed to provide a sufficiently detailed explanation for
its failure to timely contest the proposed penalty assessments. In these consolidated cases in ten
dockets, Pinnacle requests that we reopen, by Pinnacle’s count, 278 citations or orders with final
penalty assessments totaling over $264,000. Pinnacle’s claims that it believed, erroneously, it
had properly contested 10 sets of proposed assessments during a period of over nine months are
conclusory, essentially identical, and do not provide the Commission an adequate basis to justify
reopening. Pinnacle’s further claims that, although it first was sent a delinquency notice in
October 2007 and did not submit its first set of motions for reopening until April 2008, its Safety
Director took prompt action to investigate and seek reopening of each delinquency upon learning
of it, are similarly conclusory. Accordingly, we deny without prejudice Pinnacle’s request. See
Eastern Assoc. Coal LLC, 30 FMSHRC 392, 394 (May 2008), James Hamilton Constr., 29
FMSHRC 569, 570 (July 2007).

In light of the number of citations and orders at issue, the delay in seeking reopenings,
and the absence of explanation in its motions, the Commission would expect Pinnacle to provide,
in verified affidavits with relevant documents attached, detailed evidence of: (1) the
circumstances supporting the claim that the Safety Manager believed that each of the proposed
assessments had been properly contested; (2) what Pinnacle did after receiving the various
notices of delinquency; and (3) the Safety Manager’s investigations.

/

Mich#l G. YouﬁWm%sioner

A o (K

Robert F. Cohen, Jr., Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

December 22, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. WEST 2008-934-M
A.C. No. 45-03338-113621
V.

PALMER COKING COAL COMPANY

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners

ORDER
BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On May 1, 2008, the Commission received from Palmer
Coking Coal Company (“Palmer”) a letter, dated April 25, 2008, seeking to reopen a penalty
assessment that may have become a final order of the Commission pursuant to section 105(a) of
the Mine Act, 30 U.S.C. § 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On March 15, 2007, the Department of Labor’s Mine Safety and Health Administration
(“MSHA?”) issued Proposed Assessment No. 000113621 to Palmer, which proposed civil
penalties for four citations, including Citation Nos. 6396248 and 6396249. Palmer states that on
March 26, 2007, its manager mailed its contest of the proposed penalties for Citation Nos.
6396248 and 6396249 to MSHA. MSHA issued a delinquency notice to Palmer on June 22,
2007. Palmer has submitted a copy of a letter to MSHA dated June 25, 2007, in which it alleged
that it timely contested the proposed assessment.! Palmer alleges further that in October 2007, it

! Palmer did not include a copy of its March 26, 2007 submission to MSHA in its
submission to the Commission.
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received a notice from the U.S. Department of the Treasury stating that it failed to timely contest
Proposed Assessment No. 000113621. Palmer submits that it responded by mailing letters to the
U.S. Department of the Treasury and to MSHA explaining that its contest had been timely filed.

While the Secretary states that she does not oppose Palmer’s request to reopen, she states
that she has no record of receiving Palmer’s contest of the penalty assessment.

On the record presently before us, we are unable to determine whether Palmer timely
contested the proposed penalty assessment. Specifically, it is unclear on what date, between
March 15 and 26, 2007, Palmer received the proposed penalty assessment. It is also unclear on
what date Palmer contested the proposed assessment, particularly since the Secretary indicates
that she has no record of receiving such a contest. If the company timely contested the proposed
assessment, the proposed assessment has not become a final order of the Commission and the
company’s request for relief would be moot. DS Mine & Dev. LLC, 28 FMSHRC 462, 463 (July
2006). '

If Palmer failed to timely contest the proposed assessment, however, the Commission
may not be able to grant the relief requested. 7/d. Under Rule 60(b) of the Federal Rules of Civil
Procedure,” any motion for relief from a final order must be made within a reasonable time, and
in the case of mistake, inadvertence, or excusable neglect not more than one year after the order
was entered. Fed. R. Civ. P. 60(b). Depending upon the date that Palmer received the proposed
assessment, the proposed assessment could have become a final Commission order between
April 14 and April 25, 2007. Palmer’s letter requesting a reopening of the proposed assessment
is dated April 25, 2008.> Thus, Palmer may have requested a reopening of the proposed
assessment more than one year after it became a final Commission order. J S Sand & Gravel,
Inc., 26 FMSHRC 795, 796 (Oct. 2004) (denying request to reopen filed more than one year after
penalty proposals had become final orders).

> We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993). In evaluating requests to reopen final
section 105(a) orders, the Commission has found guidance in Rule 60(b) under which, for
example, a party could be entitled to relief from a final order of the Commission on the basis of
inadvertence or mistake. /d. at 787.

* MSHA'’s delinquency notice to the operator lists a final order date of April 29, 2007.
There is no indication, however, regarding the manner in which that date was calculated.
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Accordingly, we remand this matter to the Chief Administrative Law Judge for a
determination of whether Palmer timely contested the proposed penalty assessment at issue. In
making this determination, the Chief Administrative Law Judge should obtain from Palmer any
proof of mailing of its March 26, 2007, contest of the proposed assessment, or any other
documentation (e.g., an affidavit) that supports the operator’s assertion that it was mailed on that
date. Ifit is determined that the company did file a timely contest, the Chief Judge shall order
further proceedings as appropriate pursuant to the Mine Act and the Commission’s Procedural
Rules, 29 C.F.R. Part 2700. Ifit is determined that Palmer failed to timely contest the proposed
assessment, the Chief Judge shall determine whether to dismiss this proceeding, or whether good
cause exists for granting relief from the final order.

Robert F. Cohen, Jr., Commissioner
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Federal Mine Safety & Health Review Commission
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

601 NEW JERSEY AVENUE, NW
SUITE 9500
WASHINGTON, DC 20001

December 22, 2008

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
. Docket No. WEVA 2008-1082
V. . A.C. No. 46-08224-134590 H332

STOWERS TRUCKING, LLC

BEFORE: Duffy, Chairman; Jordan, Young, and Cohen, Commissioners

ORDER

BY THE COMMISSION:

This matter arises under the Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. (2000) (“Mine Act”). On May 8, 2008, the Commission received from Stowers
Trucking, LLC (“Stowers™) a motion by counsel seeking to reopen a penalty assessment that had
become a final order of the Commission pursuant to section 105(a) of the Mine Act, 30 U.S.C.
§ 815(a).

Under section 105(a) of the Mine Act, an operator who wishes to contest a proposed
penalty must notify the Secretary of Labor no later than 30 days after receiving the proposed
penalty assessment. If the operator fails to notify the Secretary, the proposed penalty assessment
is deemed a final order of the Commission. 30 U.S.C. § 815(a).

On December 20, 2007, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued Proposed Assessment No. 000134590 to Stowers, proposing
civil penalties for one citation and four orders. In an affidavit, Stowers’ office manager states
that on January 3, 2008, she faxed the proposed assessment to counsel, requesting that the
citation and orders and associated proposed penalties be contested. Stowers states that, rather
than contesting the proposed assessment, counsel inadvertently placed the proposed assessment
form in a file. The mistake was apparently not discovered until a meeting between Stowers and
counsel in March 2008, after the proposed assessment had become a final order of the
Commission. The Secretary states that she does not oppose Stowers’ request to reopen the
proposed assessment.
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We have held that in appropriate circumstances, we possess jurisdiction to reopen
uncontested assessments that have become final Commission orders under section 105(a). Jim
Walter Res., Inc., 15 FMSHRC 782, 786-89 (May 1993) (“JWR”). In evaluating requests to
reopen final section 105(a) orders, the Commission has found guidance in Rule 60(b) of the
Federal Rules of Civil Procedure under which, for example, a party could be entitled to relief
from a final order of the Commission on the basis of inadvertence or mistake. See 29 C.F.R.

§ 2700.1(b) (“the Commission and its Judges shall be guided so far as practicable by the Federal
Rules of Civil Procedure”); JWR, 15 FMSHRC at 787. We have also observed that default is a
harsh remedy and that, if the defaunlting party can make a showing of good cause for a failure to
timely respond, the case may be reopened and appropriate proceedings on the merits permitted.
See Coal Prep. Servs., Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).

Having reviewed Stowers’ request, in the interests of justice, we remand this matter to the
Chief Administrative Law Judge for a determination of whether good cause exists for Stowers’
failure to timely contest the penalty proposal and whether relief from the final order should be
granted. If it is determined that such relief is appropriate, this case shall proceed pursuant to the
Mine Act and the Commission’s Procedural Rules, 29 C.F.R. Part 2700.

/I )<
Michﬁl G. Yomﬁ[ Wioner

e F—Ut_L

Robert F. Cohen, Jr., Commissioner
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