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DECEMBER 1987

Review was granted in the following cases during the month of December:

Secretary of Labor, MSHA v. Otis Elevator Company, Docket No. PENN 86-262.
(Judge Maurer, November 11, 1987).

Secretary of Labor on behalf of Roger Lee Wayne, Sr. v. Consolidation Coal
Company, Docket No. WEVA 87-89-D. (Judge Weisberger, November 20, 1987).

Review was denied in the following cases during the mounth of December:

Emerald Mines Company v. Secretary of Labor, MSHA, Docket No. PENN 85-298-R.
(Judge Melick, November 2, 1987).

Eddie Johnson v. Scotts Branch Company, Docket No. KENT 87-26-D. (Judge
Koutras, November 2, 1987).

Utah Power & Light Company, Mining Division v. Secretary of Labor, MSHA, and
United Mine Workers of America, Docket Nos. WEST 87-130-R, etc. (Petitiom
for Interlocutory Review of Judge Morris' October 14, 1987 Order).

Secretary of Labor, MSHA v, NACCO Mining Company, Docket No. LAKE 85-87-R,
LAKE 86-2. (Judge Merlin, November 19, 1987).
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

December 11, 1987

EMERY MINING CORPORATION H
v, : { Docket No. WEST 86-35-R

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

BEFORE: Ford, Chairman; Backley, Doyle, Lastowka and Nelson,
Commissioners .

DECISION
BY THE COMMISSION:

This proceeding arising under the Federal Mine Safety and Health
Act of 1977, 30 U.S.C. § 801 et seq. (1982)("Mine Act"), requires the
Commission to determine the meaning of the term "unwarrantable failure"
as used in section 104(d) of the Mine Act. 30 U.S.C. § 814(d). For the
reasons that follow, we conclude that unwarrantable failure means
aggravated conduct, constituting more than ordinary negligence, by a
mine operator in relation to a violation of the Act.

I.

This proceeding involves a violation by Emery Mining Corporation
{("Emery") of 30 C.F.R. § 75.200, the mandatory underground coal mine
roof control standard. Commission Administrative Law Judge John J.
Morris found that the violation occurred and was the result of Emery's
unwarrantable failure to comply with the cited standard within the
meaning of section 104(d)(1) of the Mine Act. 30 U.S.C. § 814(d)(1).

1/ Section 104(d)(1) of the Act states in part:

If, upon any inspection of a coal or other mine, an
authorized representative of the Secretary finds
that there has been a violation of any mandatory
health or safety standard, and if he also finds
that, while the conditions created by such violation
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8 FMSHRC 930 (June 1986)(ALJ). The sole issue on review is whether this
finding of unwarrantable failure was proper. For the reasons that
follow, we conclude that Emery did not exhibit the kind of aggravated
conduct necessary to sustain a finding of unwarrantable failure.
Accordingly, we reverse.

Emery's Deer Creek mine is an underground coal mine located in
Huntington, Utah. On October 22, 1985, Emery's safety department
received reports that along the First South haulage track, between the
No. 65 and No. 66 crosscuts, a section of chain link mesh was hanging
from the roof. That same day Emery safety engineer, Gary Christensen,
was instructed to investigate the problem. Christensen was accompanied
underground by Dick Jones, an inspector of the Department of Labor's
Mine Safety and Health Administration ('"MSHA"), and by Max Tucker, a
member of the union safety committee.

Along the haulage track, between the No. 65 and No. 66 crosscuts,
chain link mesh had been bolted to the roof. Christensen found three or
four inches of loose coal resting on the mesh. The coal had broken from
the roof, fallen onto the mesh, and caused the mesh to sag. While
Christensen clipped the mesh to remove the coal, Jones and Tucker
examined the surrounding area and found four roof bolts, each of which
was missing its six-irich-square bearing plate. The MSHA inspector
believed that the pressure of the roof had 'popped" the bearing plates
off the bolts. Approximately 10 feet away from these bolts, fallen coal
had caused the chain link mesh to sag and press across a trolley guard.

Inspector Jones concluded that the roof conditions between the No.
65 and No. 66 crosscuts indicated that the roof was not adequately

do not cause imminent danger, such violation is of
such nature as could significantly and substantially
contribute to the cause and effect of a coal or
other mine safety or health hazard, and if he finds
such violation to be caused by an unwarrantable
failure of such operator to comply with such
mandatory health or safety standards, he shall
include such finding in any citation given to the
operator under this [Act]. If, during the same
inspection or any subsequent inspection of such mine
within 90 davs after the issuance of such citation,
an authorized representative of the Secretary finds
another violation of any mandatory health or safety
standard and finds such violation to be also caused
by an unwarrantable failure of such operator to so
comply, he shall forthwith issue an order requiring
the operator to cause all persons in the area
affected by such violation ... to be withdrawn from,
and to be prohibited from entering, such area until
an authorized representative of the Secretary
determines that such violation has been' abated.

30 U.S.C. §814(d)(1).
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supported in violation of section 75.200. 2/ Having made further
findings that the violation was of a significant and substantial nature
and was the result of the operator's unwarrantable failure to comply
with the standard, the MSHA inspector issued to Emery a citation
pursuant to section 104(d)(1) of the Mine Act (n. 1, supra).

Emery contested the citation, asserting that it was not in
violation of section 75.200 and that, in any event, the violation was
not the result of its unwarrantable failure. Following an evidentiary
hearing, the judge credited the inspector's testimony that a lack of
adequate roof support was shown by virtue of the four roof bolts that
had "popped" their plates. 8 FMSHRC at 935. The judge held that the
sagging in the chain link mesh itself did not violate the standard, but
served to focus attention on the area of the entry where the violation
occurred. Id. Noting that the First South haulage track was a
regularly traveled entry in the mine, the judge concluded that the roof
bolts had "popped" their plates at least a week before October 22, and
that Emery's safety personnel, who were required to inspect the haulage
track for safety hazards, '"'should have known of the condition."

8 FMSHRC at 936. The judge therefore concluded that the violation was
due to Emery's unwarrantable failure to comply with section 75.200.
Id. "

On review Emery contends that if the judge's decision stands, any
violation in an active area of a mine will be an unwarrantable failure
violation because supervisors and preshift examiners travel through and
inspect all such areas. Emery argues that the judge's decision
construes unwarrantable failure as equivalent to ordinary negligence and
that only a more stringent legal standard, one involving aggravated
conduct, can be the basis for an unwarrantable failure finding. 3/ We
agree.

2/ Section 75.200 provides in part:

Each operator shall undertake to carry out on a
continuing basis a program to improve the roof
control system of each coal mine and the means and
measures to accomplish such system. The roof and
ribs of all active underground roadways, travelways,
and working places shall be supported or otherwise
controlled adequately to protect persons from falls
of the roof or ribs. A roof control plan and
revisions thereof suitable to the roof conditions
and mining system of each coal mine and approved by
the Secretary shall be adopted and set out in
printed form....

(Emphasis added.)

3/ The American Mining Congress ("AMC") has filed a brief amicus
curige that essentially presents the same arguments put forth by Emery.

1999



II.

In the Mine Act the term ''unwarrantable failure" appears only in
section 104(d). Its presence and use is of vital importance in the
enforcement of the Act. See Nacco Mining Co., 9 FMSHRC 1541, 1545-46
(September 1987); UMWA v. FMSHRC and Kitt Energy Corp, 768 F.2d 1477,
1479 (D.C. Cir. 1984). See also S. Rep. No. 181, 95th Cong., lst Sess.
31 (1977), reprinted in Senate Subcommittee on Labor, Committee on Human
Resources, 95th Cong., 2nd Sess., Legislative History of the Federal
Mine Safety and Health Act of 1977, at 619 (1978)("Mine Act Legis.
Hist."). Section 104(d) is an integral part of the Act's enforcement
scheme, a scheme which, as an incentive for operator compliance;
provides for "increasingly severe sanctions for increasingly serious
vielations or operator behavior." Cement Division, National Gvypsum
Company, 3 FMSHRC 822, 828 (April 1981). Under this enforcement scheme,
sections 104(a) and 110(a) provide that the violation of any mandatory
safety or health standard requires the issuance of a citation and
assessment of a monetary civil penalty. 30 U.S.C. §§ 814(a) & 820(a).
Under sections 104(b) and 110(b), if the operator does not correct the
violation within the prescribed period, the more severe sanction of a
withdrawal order is required and a greater civil penalty is assessed.

30 U.S.C. §§ 814(b) & '820(b).

Under section 104(d) an unwarrantable failure finding serves to
trigger the application of vet more rigorous sanctions. As the U.S.
Court of Appeals for the District of Columbia Circuit has explained:

An "unwarrantable failure" citation commences a
probationary period: If a second violation
resulting from an "unwarrantable failure'" is found
within 90 days, the Secretary must issue a "with-
drawal order'" requiring the mine operator to remove
all persons from the area ... until the violation
has been abated....

Once a withdrawal order has been issued, any
subsequent unwarrantable failure results in another
such order. This '"chain" of withdrawal order
liability remains in effect until broken by an
intervening "clean" inspection. That is, "an
inspection of such mine [which] discloses no similar
violations."

UMWA v. FMSHRC and Kitt Energy Corp., 768 F.2d at 1478-79 (emphasis in
original). The court described this section 104(d) "chain" of citations
and withdrawal orders, keyved to the operator's unwarrantable failure to
comply, as "among the Secretary's most powerful instruments for
enforcing mine safety." 768 F.2d. at 1479. The threat of the 'chain"
is a forceful incentive for the operator to exercise special vigilance
in health and safety matters. Nacco Mining Co., supra, 9 FMSHRC at 6.

Although section 104(d) is a key element of the overall attempt to
improve health and safety practices in the mining industry (Mine Act
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Legis. Hist. at 618-620), the Act does not define the term 'unwarran-
table failure.'!" Consequently, in determining its meaning, we must turn
to intrinsic and extrinsic aids of statutory construction. We must
examine the meaning of the term with reference to both its meaning in
ordinary usage and its context in the statute, as well as any legis-
lative history and judicial precedent relating to "unwarrantable
failure."

We first determine the ordinary meaning of the phrase "unwarran-
table failure." "Unwarrantable" is defined as '‘not justifiable" or
"inexcusable." '"Failure" is defined as "neglect of an assigned,
expected, or appropriate action." Webster's Third New International
Dictionary (Unabridged) 2514, 814 (1971) ("Webster's"). Comparatively,
negligence is the failure to use such care as a reasonably prudent and
careful person would use and is characterized by "inadvertence,"
"thoughtlessness,'" and "inattention." Black's Law Dictionary 930-31
(5th ed. 1979). Conduct that is not justifiable and inexcusable is the
result of more than inadvertence, thoughtlessness, or inattention.

Thus, the ordinary meaning of the phrase "unwarrantable failure"
suggests more than ordinary negligence. Indeed, we note the Secretary's
position that this view of unwarrantable failure represents the intent
of the phrase. The Secretary insists that to equate ordinary negligence
with unwarrantable failure is to '"grossly mischaracteriz[e]" his
position. 8. Reply Br. 3, 5.

In statutory interpretation, the ordinary meaning of words must
prevail where that meaning does not thwart the purpose of the statute or
lead to an absurd result. In re Trans Alaska Pipeline Rate Case, 436
U.S. 631, 643 (1978). TFar from leading to an absurd result, construing
"unwarrantable failure" to mean aggravated conduct constituting more
than ordinary negligence produces a result in harmony with the Mine
Act's statutory enforcement scheme of providing increasingly severe
sanctions for increasingly serious mine operator behavior. Within the
Mine Act are found distinct descriptions of types of operator conduct
that evoke particular sanctions. 'Negligent" conduct is considered when
proposing and assessing civil penalties. 30 U.S.C. §§ 815(b)(1)(B) &
820(i). Conduct that is "knowing" and 'willful" may result in civil or
criminal sanctions against individual corporate agents. 30 U.S.C.

§§ 820(c) & (d). Conduct determined to be characterized by an unwarran-
table failure to comply with a mandatory regulation results in a section
104(d) Ychain'" of citations and orders. The Mine Act's use of different
terms within the same statute demonstrates that Congress intended the
different terms to censure different types of operator conduct within a
graduated enforcement scheme. Cf. Persinger v. Islamic Republic of
Iran, 729 F.2d 835, 843 (D.C. Cir., 1984); National Insulation Transp.
Committee v, 1,C.C., 683 F.2d 533, 537 (D.C. Cir. 1982).

Construing unwarrantable failure to mean aggravated conduct
constituting more than ordinary negligence is comsistent with the manner
in which the Secretary enforces the Mine Act. In civil penalty cases
brought before the Commission, the Secretary often argues that an
operator was negligent in allowing a violation to exist, yet the
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Secretary does not assert that the operator's conduct was marked by
unwarrantable failure. Similarly, in settling civil penalty cases the
Secretary often agrees to delete unwarrantable failure findings because,
upon further consideration, the operator's negligence was less egregious
than had been believed. Equally significant, the Secretary's civil
penalty proposal regulations recognize degrees of negligence, 30 C.F.R.
§ 100.3(d), but distinguish unwarrantable failure violations as distinct
and subject to higher special penalty assessments. 30 C.F.R.

§ 100.5(b). Further, the Secretary has represented before the Commis-
sion that unwarrantable failure findings constitute approximately three
percent of the citations and orders issued by MSHA. 4/ Amicus AMC
attached to its brief official MSHA reports, which indicate that in 1986
the Secretary issued 126,026 citations that were the result of
operators' "low" or "moderate" negligence, and 3,462 violations that
were the result of operators' '"high negligence" or "reckless disregard."
The latter number roughly corresponds with the 3,572 "unwarrantable
failure" citations issued in 1986. AMC Br. 16~17 and attachments D & E.
Thus, in enforcement practice as well as in theory, the Secretary views
unwarrantable failure as aggravated conduct that is more than ordinary
negligence. See S. Reply Br. 3, 5; S. Br. 9.

Construing unwarrantable failure as aggravated conduct consti-
tuting more than ordinary negligence also is essentially in harmony with
the legislative history bearing on the term. Unwarrantable failure
sanctions first appeared in section 203(d) of the Federal Coal Mine
Safety Amendments Act of 1965. 30 U.S.C. § 472 (1966). Section 203(d)
was carried over with minor changes as section 104(c) of the Federal
Coal Mine Health and Safety Act of 1969, 30 U.S.C. § 814(c) (1976)
("Coal Act"), and section 104{c) was, in turn, carried over without
substantive change as section 104(d) of the Mine Act. In summarizing
the major provisions of the bill that became the Coal Act, the Con-
ference Committee stated that unwarrantable failure to comply meant ''the
failure of an operator to abate a violation he knew or should have known
existed." Senate Subcommittee on Labor, Gommittee on Labor and Public
Welfare, 94th Cong., lst Sess., Part I Legislative History of the
Federal Coal Mine Health and Safety Act of 1969, at 1602 (1975) ("Coal
Act Legis. Hist."). In addition, the House Managers stated that
unwarrantable failure to comply meant “the failure of an operator to
abate a violation he knew or should have known existed, or the failure
to abate a violation because of a lack of due diligence, or because of
indifference or lack of reasonable care on the operator's part." Coal
Act Legis. Hist. 1512. Further, in Zeigler Goal Co., 7 IBMA 280, 295-96
{(March 1977), the Interior Board of Mine Operations Appeals interpreted
unwarrantable failure to mean the failure to abate conditions or
practices the operator "knew or should have known existed or which it
failed to abate because of due diligence, or because of indifference or
lack of reasonable care." In drafting the 1977 Mine Act, the Senate
Committee report cited Zeigler with approval. Mine Act Legis. Hist.

4f See the Secretary's brief on review in Helen Mining Co., 9 FMSHRC
1095 (June 1987); S. Br. 1ll. See also statement of Solicitor of Labor,
George Salem, Nacco Mining Co., 9 FMSHRC 1541 (September 1987), Oral
Arg. Tr. 20.
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620. 5/

Thus, the legislative histories of the Coal Act and the Mine Act
and the Board's definition in Zeigler make reference to "unwarrantable
failure" in terms of "indifference,'" "knew or should have known," "lack
of due diligence,'" and '"lack of reasonable care.' Although neither the
legislative histories nor the Board further explored the meaning of
these terms in any detail, the ordinary meanings of these terms are largely
congruent with the aggravated conduct meaning discussed above. Indeed,
in discussing aggravated conduct that constitutes unwarrantable failure,
the Commission has concurred previously with the Board's Zeigler
decision to the extent that an unwarrantable failure may be proved by
showing that a violative condition or practice was not corrected prior
to the issuance of a citation or order because of "indifference, willful
intent or serious lack of reasonable care." United States Steel Corp.,
6 FMSHRC 1423, 1437 (June 1984); Westmoreland Mining Co. 7 FMSHRC 1338,
1342 (September 1985).

The descriptions of unwarrantable conduct proffered in the
legislative histories and Zeigler in large measure harmonize with and
complement the conclusion that unwarrantable failure means more than
ordinary negligence. The usual meaning of "indifference' is of "little
consequence' or ''total or nearly total lack of interest." Webster's
1151, In common legal parlance "indifferent' conduct is conduct more
aggravated than ordinary negligence. Prosser and Keaton on the Law of
Torts 212 (1984). Likewise, under the Mine Act a corporate agent who
"knowingly" authorizes a violation of a mandatory health or safety
standard under the Act is subject to personal civil and criminal
liability. 30 U.S.C. § 820(c¢). This heightened liability is clearly a
Congressional response to more serious breaches of operator conduct,
i.e., aggravated conduct. The term "knowingly" has been interpreted to
mean "knew or had reason to know.'" Secretary v. Kenny Richardson,

3 FMSHRC 8, 16 (January 1981), aff'd, 689 F.2d 632 (6th Cir. 1982),
cert. denied, 461 U.S. 928 (1983): Secretary v. Rov Glenn, 6 FMSHRC
1588, 1585-86 (July 1984). Therefore, the references in the legislative
history and in Zeigler to "indifference"” and "knew or should have known"

5/ Zeigler was decided on a remand from the U.S. Court of Appeals for
the District of Columbia Circuit. UMWA v. Kleppe, 532 F.2d 1403 (D.C.
Cir. 1976). The issue before the D.C. Circuit was whether an
Yunwarrantable failure' closure order (and subsequent closure orders in
the chain) had to be based bcth on "unwarrantable failure" and-
“'significant and substantial findings." The court held that only a
finding that the violation was the result of the operator's unwarran-
table failure to comply was required. Before the court, the UMWA had
also challenged the Board's definition of "unwarrantable failure,"
established in a prior, unappealed case. Eastern Associated Coal Co., 3
IBMA 331 (September 1974). In Eastern, the Board had defined "unwarran-
table failure' as intentional or knowing failure to comply or reckless
disregard for the health and safety of miners. Id. at 356. The court
in Kleppe explicitly declined to address the definition of "unwarran-
table failure,' but left the Board the option to revisit the issue. 532
F.2d at 1407 n.7.
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describe aggravated forms of operator conduct.

With regard to the phrases '"lack of due diligence' and "lack of
reasonable care' also appearing in these sources, we recognize that the
phrases, if considered in isolation, can be viewed as referring to an
ordinary negligence test. However, ascribing such a meaning to "un-
warrantable failure' cannot be reconciled with either the purpose of
unwarrantable failure sanctions or with the ordinary meaning of the term
unwarrantable failure itself. Where the ordinary meaning of the phrase
"unwarrantable failure" complements and effectuates the enforcement
scheme of the Mine Act that meaning must prevail. As the U.S. Court of
Appeals for the District of Columbia Circuit recently stated in a
related context, "it is beyond cavil that the first step in any
statutory analysis, and our primary interpretive tool, is the language
of the statute itself." 'American Civil Liberties Union v. FCC, 823 F.2d
1554, 1568 (D.C. Cir. 1987). Thus, to the extent that these limited
references in the legislative history are at odds with the structure and
purpose of the Act, as well as other parts of the legislative history,
they are not controlling. Abourezk v. Reagan, 785 F.2d 1043, 1055 n.ll1
(D.C. Cir. 1986), cert. granted, U.S. __, 107 S.Ct. 666 (December
15, 1986). See also United Air Lines, Inc. v. CAB, 569 F.2d 640, 647
(D.C. Cir. 1977). Therefore, we conclude that unwarrantable failure
means aggravated conduct, constituting more than ordinary negligence, by
a mine operator in relation to a violation of the Act.

IIT.

Turning now to the specific violation at issue, we conclude that
substantial evidence does not support the judge's finding that the
violation resulted from Emery's unwarrantable failure to comply with
section 75.200.

The judge premised his finding that the lack of adequate roof
support was the result of an unwarrantable failure upon his conclusion
that the four roof bolts were without their bearing plates for at least
a week before their condition was detected and that Emerv's preshift and
onshift inspectors should have detected and corrected the condition.

8 FMSHRC at 936. Under the circumstances of this case, the fact that
Emery's preshift or onshift examiners did not detect the four roof bolts
with "popped" plates is not an adequate basis for a finding of such
aggravated conduct constituting unwarrantable failure.

Emery was not indifferent to roof support in the entry between the
No. 65 and No. 66 crosscuts. Indeed, the record shows that Emery knew
for some time of the instability of the roof along the track haulage,
including the area between the cited crosscuts, and took exceptional
measures to provide adequate roof support. Emery placed cribs on one
side of the track and timbers on the other as close together as
possible. Emery placed steel mats on the roof, running crossways, and
pinned the mats with roof bolts. 1In addition, Emery installed chain
link mesh between the mats with another set of roof bolts. Emery
exceeded the requirements of its approved roof control plan by placing
some roof bolts as close together as one or two feet. The area between
the crosscuts was approximately 55 feet long. The area
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contained hundreds of roof bolts. Given these efforts to support the
roof adequately, we cannot conclude that simply because four of these
roof bolts had missing plates Emery exhibited aggravated conduct
exceeding ordinary negligence. Cf. Westmoreland Mining Co., 7 FMSHRC at
1342,

Accordingly, we hold that the violation of section 75,200 was not
caused by Emery's unwarrantable failure. We reverse the judge's
contrary finding and modify the section 104(d)(1) citation to a citation
issued pursuant to section 104(a). 30 U.S.C. § 8l4(a).

A AT m A

Ford B._Fofd, Chairman

&/L/c/t L Z/A&/

Richard V. Backley, Commlss1oner

Hoyce A. Doyle, Commissionér

EJames A. Lastowka, Commissioner

L. Clalr Nelson, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

December 11, 1987

YOUGHIOGHENY & OHIO COAL COMPANY :

v, : Docket Nos. LAKE 86-21-R
: LAKE 86-30-R
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
v. N & Docket No. LAKE 86-56
YOUGHIOGHENY & OHIC :
COAL COMPANY :

BEFORE: Ford, Chairman; Backley, Doyle, Lastowka and Nelson,
Commissioners '

DECTSION

BY THE COMMISSION:

In this proceeding arising under the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. § 801 et seq. (1982)('"Mine Act"), the
issues are whether Commission Administrative Law Judge Gary Melick erred
in concluding that two violations of a mandatory safety standard were
the result of Youghiogheny and Ohio Coal Company's ("Y&0'") "unwarran-
table failure" within the meaning of section 104(d)(1) of the Mine Act,
306 U.S.C. § 814(d)(1); whether the two violations were of a "significant
and substantial™ nature; and whether the procedure followed by the judge
in assessing civil penalties for the violations was proper. 1/ For the

1/ Section 104(d)(1) states:

If, upon any inspection of a coal or other mine,
an authorized representative of the Secretary finds
that there has been a violation of any mandatory
health or safety standard, and if he alsc finds
that, while the conditions created by such violation
do not cause imminent danger, such violation is of
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reasons that follow, we affirm the judge's unwarrantable failure
findings and one of the two significant and substantial findings, but
reverse as to the other significant and substantial finding and remand
that matter for reconsideration of the civil penalty.

I.

Y&0's Nelms No. 2 Mine, an underground coal mine, is located in
Harrison County, Ohio. On Friday, October 25, 1985, Inspector Franklin
Homko of the Department of Labor's Mine Safety and Health Administration
("™MSHA") issued to Y& a citation for failure to comply with the mine's
approved roof control plan in violation of 30 C.F.R. § 75.200. 2/ The
citation charged non-compliance with the plan's requirements for
temporary roof supports in the face areas of the A entry, D entry, and

such nature as could significantly and substantially
contribute to the cause and effect of a coal or
other mine safety or health hazard, and if he finds
such violation to be caused by an unwarrantable
failure of such operator to comply with such
mandatory-health or safety standards, he shall
include such finding in any citation given to the
operator under this [Act]l. If, during the same
inspection or any subsequent inspection of such mine
within 90 days after the issuance of such citation,
an authorized representative of the Secretary finds
another violation of any mandatory health or safety
standard and finds such violation to be also caused
by an unwarrantable failure of such operator to so
comply, he shall forthwith issue an order requiring
the operator to cause all persons in the area
affected by such violation, except those persons
referred to in subsection (c¢) to be withdrawn from,
and to be prohibited from entering, such area until
an authorized representative of the Secretary
determines that such violation has been abated.

2/ 30 C.F.R. 75.200, which restates section 302(a) of the Mine Act,
30 U.S.C. § 862(a), provides in part:

Each operator shall undertake to carry out on a
continuing basis a program to improve the roof
control system of each coal mine and the means and
measures to accomplish such system. The roof and
ribs of all active underground roadways, travelways,
and working places shall be supported or otherwise
controlled adequately to protect persons from falls
of the roof or ribs. A roof control plan and
revisions thereof suitable to the roof conditions
and mining system of each coal mine and approved by
the Secretary shall be adopted and set out in
printed form.... The plan shall show the type of
supported spacing approved by the Secretary.
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the D to E crosscut in the No. 3 section. This citation was not
contested. The following Monday, October 28, 1985, the inspector
returned to the mine and found that the conditions leading to the
October 25 citation had been corrected and that mining had advanced in
the A and D entries and in the D to E crosscut. However, the inspector
again found that temporary roof supports in these areas did not comply
with the roof control plan and therefore violated section 75.200. The
inspector further found that the violation resulted from Y&0's
unwarrantable failure to comply with the cited standard and that it
constituted a significant and substantial violation. Therefore, the
inspector issued a section 104(d)(l) order of withdrawal (Order No.
2823806).

Subsequently, on November 19, 1985, the inspector conducted an
inspection of the No. 5 section. The entries in the No. 5 section had
been advanced by a continuous mining machine ("continuous miner'") and
cuts had been made in the sides of the entries at an obtuse angle (''fan
cuts"). The inspector observed that a fan cut on the right side of one
of the entries had cut into a corresponding fan cut on the left side of
the adjacent entry. The roof in the area created by this "hole through"
was unsupported. The inspector. found that in making the "hole through"
into an area where thé roof was not supported, Y& violated its approved
roof control plan. Accordingly, the inspector cited Y&0 for a violation
of section 75.200, made unwarrantable failure and significant and
substantial findings, and issued an order of withdrawal pursuant to
section 104(d)(1) (Order No. 2823831).

Following an evidentiary hearing, the judge found that the
violations occurred, were 'unwarrantable" and "significant and
substantial' within the meaning of section 104(d)(1) of the Mine Act,
and assessed civil penalties of $800 and $500 for the violations.

8 FMSHRC 948 (June 1986)(ALJ). In determining that the temporary roof
support violation (Order No. 2823806) was the result of Y&0's unwarran-
table failure to comply with section 75.200, the judge concluded that
“the repetition of the same type of violation within such a short time
shows indifference or lack of due diligence or reasonable care."

8 FMSHRC at 954. The judge held that Y&0 "should have known" of the
violation. Id. The judge found that the "hole through" violation
(Order No. 2823831) was attributable to unwarrantable failure for the
same reason. 8 FMSHRC at 954.

On review Y&0 does not challenge the findings of violation, but
argues that the judge applied an incorrect legal standard in determining
that the violations resulted from unwarrantable failure on its part.
Y&0's arguments are virtually identical to those of the operatdr in
Emery Mining Co., 9 FMSHRC ___, slip op. at 3, WEST 86-35-R (December
11, 1987), a case that we also decide today. Y&0 argues, as did the
operator in Emery, that the judge's decision construes unwarrantable
failure as equivalent to ordinary negligence. It asserts that this
result is erroneous because it conflicts with the carefully balanced
enforcement scheme of the Act and distorts the proper focus of section
104(d). We agree.

2009



II.

In Emery, we concluded that unwarrantable failure means aggravated
conduct, constituting more than ordinary negligence, by a mine operator
in relation to a violation of the Act. Emery, slip op. at 1, 8. This
conclusion was based on the ordinary meaning of the term "unwarrantable
failure,”" the purpose of unwarrantable failure sanctions within the Mine
Act, and the relevant legislative history and judicial precedent. Ve
stated that whereas negligence is conduct that is "inadvertent,”
"thoughtless," or "inattentive,'" unwarrantable conduct is conduct that
is described as "not justifiable" or "inexcusable". Only by construing
unwarrantable failure by a mine operator as aggravated conduct
constituting more than ordinary negligence, do unwarrantable failure
sanctions assume their intended distinct place in the Act's enforcement
scheme. Emery, slip op. at 5.

We noted that section 104(d) is an integral part of the Mine Act's
enforcement scheme, a scheme that, as an incentive for operator
compliance, provides for "“increasingly severe sanctions for increasingly
serious viclations or operator behavior.'" Emery, slip op. at 4 (quoting
Cement Division, National Gypsum Company, 3 FMSHRC 822, 828 (April
1981)). We further observed that in the Mine Act unwarrantable failure
is but one description of the type of operator conduct that evokes
particular sanctions. We concluded that the Mine Act's use of different
terms within the same statute demonstrates that Congress intended the
different terms to censure different types of operator conduct within a
graduated enforcement scheme. Emery slip op. at 5 We noted further the
insistence of the Secretary that equating ordinary negligence with
unwarrantable failure ''grossly mischaracterize(s]" his position, and
that our construction of unwarrantable failure to mean aggravated
conduct constituting more than ordinary negligence is fully consistent
with the manner in which the Secretary enforces the Mine Act. Emery,
slip op. at 5, 6.

Finally, we found that construing unwarrantable failure consonant
with its ordinary meaning and based upon the purpose of the Act's
unwarrantable sanctions was in substantial harmony with the legislative
history and judicial precedent bearing on the provision. Emery, slip
op. at 7-8. Consequently, we held that unwarrantable failure means
aggravated condlet, constituting more than ordinary negligence, by a
mine operator in relation to a violation of the Act.

IIT.

Applying this conclusion to the case at hand, we hold that
substantial evidence supports the judge's findings that the vioclations
at issue were the result of Y&0's unwarrantable failure to comply with
section 75.200.

The judge's finding that the temporary roof support violation
(Order No. 2823806) was attributable to unwarrantable failure was
premised upon the fact that the inspector had cited a similar violation
of section 75.200 in the same area on October 25, only three days before
the issuance of Order No. 28238066, In addition, the judge noted that
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preshift examinations of the affected area were conducted but that the
violative conditions had not been reported. 8 FMSHRC at 950-531. Y&0O
argues that the temporary roof supports of the last row in the A entry
were only 7, 10, and 2 inches in excess of the maximum distance to the
faces. Y& also argues that it had directed experienced miners to
correct the previous violation but that for "unknown reasons they bolted
and repositioned temporary supports incorrectly". Y&0 Br. 2. 3/

The inspector testified that during 1985 there were 17 roof falls
at the mine and that two occurred on the No. 3 section. This history of
roof falls placed Y&0 on notice that heightened scrutiny to assure
compliance with its roof control plan was vital. Given the prior
violation of section 75.200 in the same area of the mine only days
before the violation at issue occurred and the extent of the violative
condition, we find that Y& 0's conduct in relation to the violation was
more than ordinary negligence and that substantial evidence supports the
judge's conclusion that the violation resulted from Y& 's unwarrantable
failure.

Regarding the "hole through' violation (Order No. 2823831), the
judge based his unwarrantable failure finding upon the fact that the
roof control plan, without exception, prohibits cutting through to areas
in which the roof is not supported adequately. Yet in this case Y&0's
section foreman, who was at the controls of the continuous miner,
nonetheless cut through into an area of unsupported roof. 8 FMSHRC at
954. Y& argues that the "hole through' was not deliberate but
accidental. Y&0 Br. 7. This assertion is contradicted by the record.

A member of Y&0's safety department testified that the "hole through"
was done deliberately for ventilation purposes. Tr. 266, 285-87. 1In
any event, even if the "hole through' were accidental, the roof control
plan clearly prohibits cutting through into areas of unsupported roof
and the section foreman is responsible for compliance with the plan. 1In
discharging this important responsibility the section foreman is held to
a "demanding standard of care in safety matters." Wilmot Mining Co., 9
FMSHRC 684, 688 (April 1987) Here, the section foreman's conduct in
"holing through" did not meet that standard and demonstrated a serious
lack of reasonable care, exceeding ordinary negligence and constituting
an unwarrantable failure to comply with section 75.200.

Regarding the significant and substantial nature of the temporary
roof support violation (Order No. 2823806), the judge was persuaded by
the testimony of the inspector that there existed a reasonable
likelihood that the hazard contributed to by the vicolation would result
in a partial or complete roof fall resulting in serious or fatal
injuries. 8 FMSHRC at 950. We have held that a violation is properly
designated significant and substantial "if, based on the particular

3/ The misplaced temporary supports in the A entry constituted only a
part of the violation. There were other violative conditions. In the D
entry there was one missing temporary support, and in the D to E
crosscut there was one missing temporary support and one temporary
support that was misplaced by 10 inches. On review Y& does not address
these conditions.
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facts surrounding that violation, there ékists # reasonable likelihood
that the hazard contributed to will result in an injury or illness of a
reasonably serious nature." National Gypsum, 3 FMSHRC at 825. 1In
Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), we explained:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum the Secretary ...
must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a measure of danger to safety--
contributed to by the violation; (3) a reasonable
likelihood that the hazard contributed to will
result in an injury; and (4) a reasonable likelihood
that the injury in question will be of a reasonably
serious nature.

The third element of the Mathies formula "requires that the Secretary
establish a reasonable likelihood that the hazard contributed to will
result in an event in which there is an injury.'" U.S. Steel Mining Co.,
6 FMSHRC 1834, 1836 (August 1984) (emphasis deleted). We have
emphasized that, in accordance with the language of section 104(d)(1),
it is the contribution of a vicolation to the cause and effect of a
hazard that must be significant and substantial. Id.

Y&0 admits that it was not in compliance with its roof control
plan. The evidence establishes that the discrete safety hazard
contributed to by the violation was the danger of a roof fall. The
issue is whether there was a reasonable likelihood that the hazard
contributed to would result in an event in which there is an injury.
The improperly supported roof was in the face areas of the No. 3 section
and additional mining was planned in those areas. Continued normal
mining operations would bring miners under the inadequately supported
roof. Lawrence Wehr, a member of Y&0's safety staff, conceded that
miners in the cited area would be subject to danger. Tr. 135-37, 138-
41, Given the history of unstable roof at the Nelms No. 2 mine and the
fact that continued normal mining operations would endanger miners, an
injury causing roof fall was reasonably likely. Therefore, substantial
evidence supports the administrative law judge'’s finding that this
violation was of a significant and substantial nature.

In concluding that the "hole through' violation (Qrder No.
2823831) was of a significant and substantial nature, the judge relied
upon the testimony of the inspector who stated that the "hole through
exposed a large area of unsupported roof and presented a significant
roof fall hazard. 8 FMSHRC at 954, Although the Secretary established
that the "hole through'" constituted a violation of section 75.200 and
that the violation contributed to the danger of a roof fall, we conclude
that substantial evidence does not support a finding that there was a
reasonable likelihood that a roof fall would result in an injury.

It is undisputed that the section foreman operating the continuous

2012




mining machine was under supported roof at all times when he made the
fan cuts and the "hole through." Tr. 230, 241, 246, 268, 273-74. It
also is undisputed that Y& was not going to mine further the rooms
involved; these were the last cuts. Thus, had normal mining operations
continued, no miners would have entered the rooms in which the "hole
through' occurred. 1In addition, Y& posted danger signs at the entrance
to the rooms leading to the "hole through.'" In light of these facts, we
hold that substantial evidence does not support the judge's conclusion
that the violation significantly and substantially contributed to a mine
safety hazard.

Finally, we turn to the penalty aspects of the case. Y&0 contends
that in proposing civil penalties for the violations, the Secretary did
not adhere to his penalty regulations. (30 C.F.R. Part 100) and that a
remand to the Secretary is therefore necessary. Similar arguments by
Y&0O were addressed in detail by the Commission in another decision
issued while the present case was pending on review. Youghiogheny &
Ohio Coal Co., 9 FMSHRC 673, 679-80 (April 1987). As explained in this
prior decision, the Commission possesses explicit statutory authority to
assess an appropriate penalty based on the record evidence developed
before it pertaining to the statutory penalty criteria of section
110(i). 30 U.S.C. § 820(i). The Commission's penalty assessments are
subject to judicial review. Because the record developed in an
adversarial proceeding concerning the statutory penalty criteria will
invariably be more complete and fairly balanced than the information
normally available to the Secretary when he unilaterally proposes a
civil penalty, no compelling legal or practical purpose would be served
by requiring the Secretary to repropose a penalty after a hearing in a
civil penalty proceeding has been concluded. Here, a full evidentiary
hearing has been held and the judge has assessed civil penalties based
on the evidence. Therefore, as in the prior case, the proper course is
to review the judge's penalty assessment to determine whether it is
supported by the record.

In assessing a civil penalty of $500 for the "hole through"
violation (Order No. 2823831) the judge considered his finding that the
violation was significant and substantial but did not expressly refer to
the gravity of the violation. 8 FMSHRC at 954. Although the penalty
criterion of "gravity'" (30 U.S.C. § 820(i)) and the significant and
substantial nature of a violation {30 U.8.C. §814(d)) are not identical,
they are based frequently upon the same or similar factual
considerations. Quinland Coals, Inc., 9 FMSHRC 1614, 1622 n. 11
(September 1987). Since we have determined that the "hole through"
violation was not of a significant and substantial nature, we remand to
the judge to examine the gravity of the violation in light of this
determination and to assess an appropriate civil penalty.
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v.

Accordingly, we affirm the judge's unwarrantable failure findings
for both violations and the judge's significant and substantial finding
with respect to the temporary roof support violation (Order No.

2823806). We vacate the judge'

s significant and substantial finding and

civil penalty assessment for the "hole through" violation (Order No.
- 2823831) and remand that matter for reconsideration of the civil

penalty.
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SECRETARY OF LABOR, : CENT 86-61-R

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

v. ) - : Docket No. CENT 86-40

AUSTIN POWER, INC.

BEFORE: Chairman Férd; Backley, Doyle, Lastowka and Nelson,
Commissioners

DECISION
BY: Backley, Lastowka and Nelson, Commissioners

In this consolidated contest and civil penalty proceeding arising
under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 et
seq. (1982), the issues presented include whether Commission Administrative
Law Judge George A. Koutras erred in holding that Austin Power, Inc.
{"Austin Power"}, vioclated two surface coal mine safety standards: 30
C.F.R. § 77.1607(g) requiring equipment operators to be certain that all
persons are clear before starting or moving equipment 1/ and 30 C.F.R.

§ 77.1710(g) mandating that employees be required to wear safety belts and

1/ 30 C.F.R. § 77.1607(g) provides:
Equipment operators shall be certain, by signal or

other means, that all persons are clear before starting
or moving equipment.
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lines where there is a danger of falling. 2/ 8 FMSHRC 1671 (November
1986)(ALJ). The Commission granted Austin Power's petition for
discretionary review. For the reasons that follow, we reverse the judge's
conclusion that Austin Power violated section 77.1607(g) and affirm his
finding that Austin Power violated section 77.1710(g).

This case arises out of a fatal accident that occurred on August 19,
1985, at the Big Brown Strip Mine located in Freestone County, Texas. The
mine is a surface coal mine owned and operated by Texas Utilities Company.
Austin Power is an independent contractor and was engaged in erecting a
cross-pit spreader at the mine. The spreader is an extremely large piece
of tracked equipment that removes top soil from the area to be mined. Two
separate conveyor belt booms extend horizontally from the spreader at
different heights. The higher 70-meter conveyor belt boom and the lower
20-meter conveyor belt boom are designed to receive and transport topsoil
that has beemn removed from the ground by the spreader's digging apparatus.
Opposite these conveyor belt booms, another conveyor belt boom for
discharging the topsoil extends horizontally from the spreader.

On the day of the events at issue, the electrical power to the
spreader had not been connected and the booms were unable to be moved on
their own. The 20-meter boom had been released from its shorings under-
neath the 70-meter boom” and had been moved by a 518 Link-Belt crane
laterally from west to east, so that five counterweights, each approxi-
mately 24,000 pounds in weight, could be installed. The counterweights
balance th2s boom when in operation. 1In order to install the counter-
weights, two separate cranes were used. The 518 Link-Belt crane was
connected to the receiving end of the 20-meter boom. The other crane,
which was used to load the counterweights at the boom's discharge end, was
near the boom's fulcrum.

After the loading of the counterweights was completed, the 20-meter
boom was to be repositioned under the 70-meter boom. It was determined
that the 518 Link-Belt crane's boom could not pass under the 70-meter boom
and, as a result, could not complete the procedure of repositioning the 20-
meter boom underneath the 70-meter boom. Therefore, a cherry picker on the
other side of the 70-meter boom was to swing the 20-meter boom from the
point beyond which the crane could no longer proceed to the proper location
under the 70-meter boom. Three employees of Austin Power were assigned to
attach a wire-rope choker to the end of the 20-meter boom for the purpose
of hooking it to the cherry picker. The three employees walked to the end
of the 20-meter boom's covered walkway and stood on the walkway while the
boom was being moved by the crane. The walkway was 36 feet above the
ground and was equipped with guardrails and floor plates of metal grating.

27 30 C.F.R. § 77.1710 provides in part:
Each employee working in a surface coal mine ...
shall be required to wear protective clothing and

devices as indicated below: ...

(g) Safety belts and lines where there is danger of
falling....
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The three employees were wearing safety belts, but they did not "tie off,"
i.e., attach their lines to the boom.

One of Austin Power's emplovees, Steve Smith, was in the process of
attaching the choker to the walkway frame near the end of the 20-meter boom
while the other two employees were standing behind him. A rigging foreman
for Austin Power, James Patterson, was on the ground, 35-40 feet from the
end of the boom, observing the employees. While Smith was attaching the
choker, an eyelet connecting a hydraulic device at the opposite end of the
20-meter boom broke. The eyelet failure caused the end of the boom to jerk
suddenly upwards in a "whiplash" motion. The three employees were
propelled off the boom, and the metal floor grating separated from the
walkway and fell to the ground. Smith fell to his death. The other two
employees grabbed onto part of the boom as they fell and were not injured.

The following day, an inspector of the Department of Labor's Mine
Safety and Health Administration (''MSHA'), Donald Summers, arrived at the
mine to investigate the accident. As a result, Summers issued. citations
alleging violations of sections 77.1607(g) and 77.1710(g). Summers charged
that because Smith and the other two employees were on the 20-meter boom
while it was being moved by the crane, the crane operator ''was not certain
that all persons were in the clear before he put his machine into
operation" and, consequently, that Austin Power had violated section
77.1607(g). Govt. Ex. P-1. Summers also charged that under 77.1710(g) the
emplovees on the boom were required to have tied off their safety belts
since they were exposed to a danger of falling. In addition, Summers found
that both violations were '"significant and substantial' and that Austin
Power was negligent. The Secretary proposed civil penalty assessments in
the amount of $3,000 for each violation.

At the hearing before Judge Koutras, the Secretary contended that as
applied to the facts of this case, section 77.1607(g) required the crane
operator before starting or moving the crane to be certain that persons
were not only clear of the crane, but also not on the crane's load, here
the 20-meter boom. As to section 77.1710(g), the Secretary and the MSHA
inspector conceded at the hearing that the two other employees present on
the boom, but not involved in the actual installation of the choker, were
not required to wear safety belts and to tie off. However, the Secretary
asserted that a reasonable employer would have required Smith to tie off
when assigning him to a task that required him to place his body between
guardrails on an elevated walkway thereby creating a danger of falling.
Austin Power responded that section 77.1607(g) did not apply to the circum-
stances that existed at the time of the accident. Austin Power argued that
the employees were not riding the "load" of the crane and, in any event,
were in the clear because the very design and purpose of the 20-meter boom
was to permit employee access. Austin Power further argued that section
77.1710(g) was not applicable, since working on the 20-meter boom did not
involve a hazard of falling. Also, it argued that its employees were
required to wear safety belts and lines where there was a danger of falling
as evidenced by its safety rules.

The judge rejected Austin Power's arguments. He determined that

section 77.1607(g) applied to the three employees 'while on the moving boom
which was being lifted and maneuvered about during the course of the
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workshift in question.' 8 FMSHRC at 1716. He accordingly found that the
crane operator had a duty to be certain that the employees were clear of
the boom before the crane was ready to move the boom, that this duty was
not met, and that section 77.1607(g) was therefore violated. Id. 1In
concluding that Austin Power also violated 30 C.F.R. § 77.1710(g), the
judge found that Smith's position on the walkway while in the process of
installing the choker placed him in danger of falling. 8 FMSHRC at 1719-
22. The judge found that "it should have been clear to a reasonably
prudent person that a danger of falling existed and that Smith should have
tied off." 8 FMSHRC at 1722. The judge rejected Austin Power's argument
that its work rules regarding use of safety belts where a danger of falling
is present were adequate to defeat the violation in this case. He found
that an employee of Austin Power could reasonably have concluded that he
was not required to tie off while performing work in an elevated walkway
protected by handrails, 36 feet off the ground. 8 FMSHRC at 1724-25.

Finally, the judge concluded that the violations were '"significant
and substantial,” and were the result of Austin Power's negligence. The
judge assessed civil penalties of $2,000 and $2,500, respectively, for the
violations. Austin Power challenges the judge's findings and conclusions
regarding both violations.

We hold that section 77.1607(g) requires the operator of equipment
subject to the standard to be certain that all persons within the potential
zone of danger are clear from reasonably foreseeable hazards resulting from
the starting or moving of the equipment. We agree with the judge that the
standard applied to the crane operator, but hold that the Secretary did not
establish that the crane operator failed to make certain that all persons,
including the three employees on the boom's walkway, were clear before he
started or moved the equipment. Accordingly, we find no violation of the
standard. ‘

As contrasted with more detailed regulations, the requirement of
section 77.1607(g) that '"[elquipment operators be certain ... that all
persons are clear before starting or moving equipment" is the kind of
regulation made "simple and brief in order to be broadly adaptable to
myriad circumstances.'' Kerr-McGee Corp., 3 FMSHRC 2496, 2497 (November
1981). Generally, the adequacy of an equipment operator's efforts to
comply with section 77.1607(g) is evaluated in each case with reference to
an objective test of what actions would have been taken by a reasonably
prudent person familiar with the mining industry, relevant facts, and the
protective purpose of the standard. See, e.g., United States Steel Corp.,
6 FMSHRC 1908, 1910 (August 1984); United States Steel Corp., 5 FMSHRC 3, 5
(January 1983); Alabama By-Products, 4 FMSHRC 2128, 2129 (December 1982).
In this instance, such a determination requires consideration of what a
reasonably prudent operator of the Link-Belt crane would have done under
the circumstances to make certain that all persons were clear before he
started or moved the crane.

Austin Power argues that the obvious purpose of the standard is to
require an equipment operator to make certain that he does not hit
bystanders with his equipment. According to Austin Power, the crane
operator received proper signals and made certain that all bystanders were
clear before starting or moving thé crane and that the three employees were
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clear because the crane could not come into contact with them.

A plain reading of section 77.1607(g) reveals that it does not limit
the protection it affords to any particular class of persons, such as
bystanders. It refers to "all persons' being clear. In addition, the
language does not suggest that the hazard with which the standard is
concerned is limited to situations in which people might be run over or hit
by the equipment itself. Rather, the standard protects all persons within
the potential zone of danger from all reasonably foreseeable hazards
resulting from the starting or moving of the equipment. Under the
standard, therefore, it was the duty of the crane operator to make certain
that all persons within the potential zone of danger were clear of
reasonably foreseeable hazards before he started or moved his equipment.

In this case, the 518 Link-Belt crane was being used to repesition a
boom on the cross-pit spreader. As an integral part of the repositioning
operation, the three Austin Power employees were assigned to go to the
walkway of the boom. The walkway was intended by its very design to permit
the presence and passage of workers during the operation of the spreader.
Although the crane was to apply force to the boom in order to effectuate a
lateral movement, the three employees were clear of any reasonably
foreseeable hazard posed by that movement. They were on a covered walkway
that was protected by a fall protection system consisting of a top rail,
mid-rail, and toe-board. Further, movement of the boom and its attached
walkway was anticipated in the design and function of the spreader. The
crane operator knew that the employees were on the walkway to transfer the
20-meter boom from his crane to the cherry picker on the opposite side and
the employees knew that the boom was to be moved. The crane operator
testified that he moved the rig upon receiving a signal from ground
personnel. Tr. 154. The crane operator also testified that throughout the
day of the accident he received signals and instructions from supervisory
personnel. Tr. 133. Before the crane actually began to reposition the
boom, the project general superintendent was actively involved in issuing
instructions to the employees on the boom and to ground personnel. Tr.
249. James Patterson, the rigging foreman, was on the ground underneath
the boom supervising the three employees and flagging the crane operator.
Tr. 203. Thus, the crane operator was aware of the presence of the three
employees on the protected walkway, was receiving signals, and made a
determination that all persons were clear of any reasonably foreseeable
danger resulting from the starting or moving of his equipment. Tr. l44.
The record contains no proof that any of the employees on the walkway was
in an unprotected position at the time the crane operator began to
reposition the boom. Smith's attempt to attach the choker for hooking onto
the cherry picker, placing him in a danger of falling as discussed below,
appears to have occurred after the Link-Belt crane had begun to move the
boom. Therefore, we find that the crane operator acted as a reasonably
prudent person in similar circumstances would have and, therefore, met the
duty imposed by the standard. Consequently, we conclude that there is
insufficient evidence to support the judge's finding of violation of
section 77.1607(g).

In concluding that Austin Power violated section 77.1710(g), which

provides that employees ''shall be required to wear ... safety belts and’
lines where there is a danger of falling," the judge determined that Smith
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was in danger of falling while attempting to attach the choker and he found
the substance and enforcement of Austin Power's safety rules regarding the
wearing of safety belts and lines to be lacking. 8 FTMSHRC at 1722-25. 1In
Great Western Electric Co., 5 FMSHRC 840, 842 (May 1983), the Commission,
construing the corollary safety belt standard applicable to underground
metal and nonmetal mines, concluded that a danger of falling exists when
“"an informed reasonably prudent person would recognize a danger of falling
warranting the wearing of safety belts and lines." Further, in South-
western Illinois Coal Corp., 5 FMSHRC 1672, 1675 (October 1983), the
Commission concluded that section 77.1710(g) mandates that an operator
establish a program requiring the wearing of safety belts and lines where
dangers of falling exist and enforce the requirement diligently.

The administrative law judge concluded that in the circumstances of
the present case a reasonably prudent person would have recognized that a
danger of falling existed and that Smith should have tied off. Our task on
review is to determine whether substantial evidence supports the judge's
finding. 30 U.S.C. § 823(d)(2)(A)(ii)(I). Substantial evidence is ''such
evidence as a reasonable mind might accept as adequate to support [the
judge's] conclusion." Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229
{1938). As recited by the judge, the evidence establishes that while
attempting to attach the choker, Smith was on his knees near the end of the
boom, reaching under the middle railing of the guardrail with at least his
head outside the railing. 8 FMSHRC at 1722. His hands were occupied with
swinging the choker cable under the walkway from one side and catching it
on the other. This was occurring in a location 36 feet above ground.
Given the circumstances and the work Smith was performing, we conclude that
a reasonably prudent person would have recognized a danger of falling and
would have tied off. Consequently, we hold that substantial evidence
supports the finding of a violation of section 77.1710(g).

The judge also addressed Austin Power's safety rules concerning the
use of safety belts and lines. The judge held that the safety rules were
inadequate because under those rules an employee working 36 feet above
ground on an elevated walkway protected by handrails could conclude that he
was not reguired to tie off. In addition, the judge found the safety rules
to be inadequate because under circumstances in which the employee reaches
through the railings, the decision to tie off is left to the discretion of
the employee. 8 FMSHRC at 1724-25. We agree with the Secretary that
consideration of Austin Power's rules was unnecessary to a disposition of
the case. In Southwestern, in response to the Secretary's argument that an
operator must guarantee the wearing of safety belts, the Commission stated
that "when an operator requires its employees to wear belts when needed and
enforces that requirement, it has discharged its obligation under the
regulation.'" 5 FMSHRC at 1675. In the instant case, the controlling issue
is whether safety belts and lines were 'needed,' that is, whether there was
a danger of falling, not whether Austin Power's program requiring the use
of safety belts and lines was adequate. Austin Power did not regard
Smith's failure to tie off under the circumstances he faced as a violation
of its rules and policies because, in its view, no danger of falling was
presented. The rigging foreman testified that Smith was not required to
tie off, Tr. 197, and this argument has been vigorously advanced on review.
The issue of the adequacy of an operator's program and its enforcement is
only relevant when an operator contends that an employee violated the
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requirements of its program due to the employee's disobedience or
negligence. Southwestern, 5 FMSHRC at 1675 (quoting North American Coal
Corp., 3 IBMA 93, 107 (April 1974)). Because Austin Power does not contend
that Smith violated its safety rules or that he was disobedient or negli-
gent, but insists that Smith was not required to be tied off, Southwestern
Illinois is inapposite. We conclude that substantial evidence supports the
judge's finding that a danger of falling was present and we affirm his
finding of a violation of section 77.1710(g).

Finally, we affirm the judge's finding that the violation of section
77.1710(g) was 'significant and substantial' and was the result of Austin
Power's negligence. A viclation is properly designated significant and
substantial "if, based on the particular facts surrounding the violation,
there exists a reasonable likelihood that the hazard contributed to will
result in an injury or illness of a reasonably serious nature." Cement
Division, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981); Youghiogheny
% Chio Coal Co., 9 FMSHRC 673, 677 (April 1987); see also, Consolidation
Coal Co. v. FMSHRC, 824 F.2d 1071, 1078-79 (D.C. Cir. 1987). In Mathies
Coal Co., supra, 6 FMSHRC at 3-4 (January 1984), we explained:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
National Gypsum, the Secretary must prove: (1) the
underlying violation of a mandatory safety standard;
(2) a discrete safety hazard -- that is, a measure of
danger to safety contributed to by the viclation; (3) a
reasonable. likelihood that the hazard contributed to
will result in an injury; and (4) a reasonable
likelihood that the injury in question will be of a
reasonably serious nature.

The third element requires the Secretary to establish a reasonable likeli-
hood that the hazard contributed to will result in an injury producing
event. Furthermore, it is the contribution of a violation to the cause and
effect of a hazard that must be significant and substantial, U.S. Steel
Mining Co., Inc., 6 FMSHRC 1834, 1836 (August 1984), and the violation
itself "must be evaluated in terms of continued normal mining operations.'
Youghiogheny & Ohio, 9 FMSHRC at 677-78; U.S. Steel Mining Co., Inc.,

6 FMSHRC 1575, 1574 (July 1984).

The discrete safety hazard contributed to by the violation of section
77.1710(g) was the danger of falling. Based on the evidence recited above
describing Smith's position on his knees with at least his head beyond the
guardrails while attempting to attach the choker while 36 feet above
greund, we conclude that even if the work had proceeded normally, a fall
under the circumsgtances was reasoconably likely. Accordingly, we affirm the
judge’s finding that the violation was of a significant and substantial
nature.

Regarding the judge's finding of negligence in connection with this
violation, the rigging foreman was directly supervising Smith's work from
the ground and was able to observe Smith's body position and efforts to
attach the choker. Tr. 195-97, 203. We agree with the judge that with the
exercise of reasonable diligence, the foreman should have recognized the
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falling hazard to which Smith was exposed and should have instructed Smith
to tie off. 8 FMSHRC 1730. The negligence of the foreman was properly
imputed to the operator in determining the amount of civil penalty. Wilmot
Mining Co., 9 FMSHRC 684, 687 (April 1987); Southern Ohio Coal Co.,

4 FMSHRC 1459, 1463-64 (August 1982).

Accordingly, we reverse the judge's finding that Austin Power
violated section 77.1607(g) and vacate the civil penalty assessed by the
judge for the violation. In addition, we affirm the violation of section
77.1710(g) and the civil penalty assessed.

7
Co Al AL L L Jg&/(_»éy

Rlchard V. Backley, Commissioner

/James A. Lastowka, Commissioner

Flo et

Y. Clair Nelson, Commissioner
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Chairman Ford and Commissioner Doyle, concurring in part and dissenting
in part:

¥We join in the majority's decision to the extent that it reverses
the administrative law judge's finding that Austin Power, Incorporated
violated section 77.1607(g) and vacates the civil pemalty assessed by
the judge for that violation. UWe would, however, reverse the judge on
a more basic ground, viz. that the standard does not apply to the facts
presented in this case. We also respectfully dissent from the decision
ta the extent that it affirms the judge's finding of a violation of
section 77.1710{(g) and the civil penalty assessed for that alleged
violation.

30 C.F.R. §77.1607(g) provides:

Equipment operators shall be certain, by
signal or other means, that all persons
are clear before starting or moving
equipment.

The Secretary asserts that this standard prohibits any employees
from being on the boom of the spreader at any time while it is being
moved. Tr. 46, 69, 257. We believe that the plain meaning conveyed
to a person of ordinary intelligence by the standard as drafted is
far closer to that articulated by the crane operator at the hearing:
¥[1}t is your responsibility not to jump inte a rig, crank it up and run
over the mechanic that is changing your oil." Tr. 154. The hazard
addressed in the crane operator's statement is that posed by self-pro~-
pelled mobile equipment that is capable of injuring pedestrians or
operators of nearby equipment who are not adequately forewarned of a
start up or movement. Thus, the 518 Link-Belt crane operator was
responsible for seeing that the ground around the crane and the path
it was to take were clear before starting or moving the crane. His
testimony indicates that he took those actions.

and comtains as its own heading: 'Loading and haulage equipment; opera-
tion.” The record contains no evidence of the history or purpose of the
section nor does it contain evidence of prior enforcement actions by

the Secretary that would have put the operator on notice that this
regulation prohibited anyone from being on the cross-pit spreader's boom
a2t any time while it was being moved by the Link-Belt crane. On the
coatrary, another section within Subpart Q, subsection 77.1601(c¢),
specificaily deals with "Transportation of persons; restrictions' and
specifically limits and prohibits riding or being transported outside the
cabs and beds of mobile equipment, with no mention being made of the type

Section 77.1607(g) has been placed in Subpart Q - Loading and Haulage
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of equipment at issue in this case. Further, section 77.1607(f) requires
persons to notify the equipment operator before they get on or off
loading and haulage equipment.

All of this leads us to the conclusion that, if it were the
Secretary's intention to enjoin persons from riding on this spreader
boom at any time that it was in motion, that intention was not adequately
expressed in section 77.1607(g). See Phelps Dodge Corporation v. FMSHRC,
United Steelworkers of America, AFL~CIO, Local Union 616, Intervenor.
681 F.2d 1189 (9th Cir. 1982). '"Laws [must] give the person of ordinary
intelligence a reasonable opportunity to know what is prohibited, so that
he may act accordingly." Alabama By-Products, 4 FMSHRC 2128, 2129
(December 1982) (quoting Grayned v. City of Rockford, 408 U.S. 104,
108-109 (1972)).

The majority, in finding coverage by the standard, characterizes
it as one that is made '"simple and brief in order to be broadly adaptable
to myriad circumstances.” Kerr-McGee Corp., 3 FMSHRC 2496, 2497 (November
1981). However, such broad standards must afford reasonable notice of
what is required or proscribed., United States Steel Corp., 5 FMSHRC 3,
4 (January 1983). We do not disagree that the adequacy of the operator's
efforts to comply with those standards that are designed to cover myriad
circumstances is to be-evaluated in each such case with reference to those
actions that would have been taken by a reasonably prudent person familiar
with the mining industry, the relevant facts, and the protective purposes
of the standard. However, in this case, the Secretary's position permits
absolutely no latitude or discretion but, rather, asserts a very specific
requirement: that no one be permitted on the boom of the cross~pit spreader
while it is moving., If the Secretary's requirement is so specific, he could
have, and should have, said so. See Diamond Roofing Co., Inc., 528 F.2d 645
(5th Cir. 1976). As the Commission has held previously, broad standards
"cannot be applied in a manner that fails to inform a reasonably prudent
person that the condition or conduct at issue [is] prohibited by the
standard." Mathies Coal Co., 5 FMSHRC 300, 303 (March 1983). Safety
standards, if they are to ensure safety to miners and prevent accidents,
must put the operator on notice beforehand of what is required of him.

We also dissent from the majority's affirmance of a violation by
Austin Power of 30 CFR §77.1710(g) because the record fails to provide
substantial evidence to support the judge's finding that a danger of
falling existed.

30 CFR §77.1710(g) provides, in relevant part, as follows:

Each employee working in a surface
coal mine ... shall be required to
wear protective clothing and devices
as indicated below: ...

(g) Safety belts and lines where there
is danger of falling...
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Immediately prior to the accident, three employees were situated
along a covered walkway that was attached to the 20-meter boom of the
cross-pit spreader. The walkway was equipped with a guardrail that
cousisted of a top rail approximately 42 inches above the walkway
surface, a mid rail and a toe board. The fatal accident occurred when
an eyelet on the spreader broke and caused the 20~meter boom to jerk up~-
wards, propelling the three employees upward from the walkway into the air.
One of the employees, Steve Smith, fell to his death while the other two
managed to regain a hold onto the structure, After ipnititally charging
that all three employees were in danger of falling, the Secretary con-
ceded at the hearing that only Steve Smith was in danger of falling prior
to the accident and, therefore, required to wear a safety belt and be tied
off. The basis for the Secretary's allegation of violation was that
Smith's work activity of installing a choker placed him in danger of
falling. Therefore, analysis of whether Smith's work activity placed
him in danger of falling must be made without consideration of the fact
that Smith was propelled from the walkway as a result of the eyelet
failure, an event totally unrelated to his installation of the choker
and, by all accounts, totally unforeseeable,

Four witnesses testified on the issue of whether Smith's installation
of the choker placed him in danger of falling. MSHA inspector Donald
Summers, who participsdted in the investigation of the accident, testified
that there was a need for Smith to have a safety belt and be tied off if
he was performing work "outside” the handrail. Tr. 105. However,
Summers, who was not an eyewitness to the event and began the investi-
gation two days after it occurred, did not testify as to whether, by
being "outside" the handrail, he meant one's entire body, a portion of
the torso, or any body part extending beyond the handrail, The uncon-
tradicted evidence was that Smith, who weighed 235 pounds, was on his
knees installing the choker with only his hands and a portion of his
head outside the railing, between the mid rail and the toe board. Tr.
163, 170, 171. 1Inspector Summers did not testify that this constituted
being outside the railing, nor did he offer his opinion as to how Smith's
actions would have put him in danger of falling. As mentioned, the in-
spector did not believe it was necessary to be tied off at all times when
one was on the walkway. Indeed, Inspector Summers had traveled the very
walkway in issue without being tied off with a safety line. Tr. 103-105.

The second witness was Russell Crowell, the operator of the 518 Link-~
Belt crane that was being used to move the spreader’s 20-meter boom.
Crowell was unable to observe Smith’s position on the walkway at the
time of the accident, but he testified that he and Smith had worked
extensively on the spreader and he knew that Smith's practice was to
zie off whenever there was a risk of falling. Tr. 143.

Jeffrey Arent, the third witness, was an eyewitness to the event,
and was located on the same walkway as Smith when the eyelet failled. He
testified that Smith was kneeling on the walkway at the time of the
accident with his head "just barely out” and his hands "out there"

(i.e. outside the guardrail) Tr, 163. Mr. Arent believed there was no
need. to tie off under those circumstances. Tr. 173.
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The last witness, James Patterson, rigging foreman at the site, was
also an eyewitness. At the time of the accident he was on the ground
some 35 to 40 feet from the end of the 20-meter boom. He observed Smith
kneeling on the walkway, putting the choker around the framework. 1In
his opinion Smith was not in danger of falling while performing that
work, Tr. 197. '

In order to establish substantial evidence that a danger of falling
existed, the record must do more than create a suspicion of the existence
of that fact. Rivas v. Weinberger, 475 F.2d 255, 257 (5th Cir. 1973).
Anything in the record that "fairly detracts" from the weight of the
evidence must also be considered and a finding should not be sustained
"merely on the basis of evidence which in and of itself justified it,
without taking into account contradictory evidence or evidence from which
conflicting inferences could be drawn..." Universal Camera Corp. v. NLRB,
340 ©U.S. 474, 487 (1951).

In this case, the testimony of the two eyewitnesses to the event,
Arent and Patterson, that they did not believe that Smith's extension
of his hands and part of his head beyond the guardrail placed him in any
danger of falling, when coupled with the testimony of the crane operator
that Smith was a careful individual who used his safety belt and line
when exposed to a falling hazard, results in a record that provides
formidable evidence that Smith was not exposed to such a hazard when he
was installing the choker., This evidence must be considered along with
the testimony of inspector Summers who was not at the scene at the time
of accident, only ‘understood' what Smith's position was while installing
the choker, did not elaborate as to what he meant by being 'outside' the
handrails and did not explain how Smith's actions would put him in danger
of falling. Considering the entire record, we believe it fails to provide
substantial evidence that a danger of falling existed prior to the totally
unrelated, unforeseeable event of the eyelet failure.

There being no evidence to support the finding, the judge’s determi-
nation that "Mr. Smith's position on the walkway while in the process of
installing the choker in question placed him in danger of falling" is
without foundation. 8 FMSHRC 1671, 1722 (November 1986). Similarly,
the judge’s statement that the railing afforded Smith "little protection
and that he [Smith] could have lost his balance while attempting to swing
the choker under the walkway and fallen to the ground" are conclusions
unsupported by the record. Id. at 1722, Accordingly, we would vacate
the finding of a violation of 30 CFR §77.1710(g).

. Ford, Chairman

)
o/

, s ! s
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/L(_,/f’_, /./;( R /(Li“f-v/y A
Jéyce A. Doyle, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
© WASHINGTON, D.C. 20006

December 23, 1987

UTAH POWER & LIGHT CO.,
MINING DIVISION

Docket Nos. WEST 87-130-R through
WEST 87-163-R
WEST 87-243-~R through
v. : VEST 87-249-R

YL T

SECRETARY OF LAROR, . H
MINE SAFETY AND HEALTH H
ADMINISTRATION (MSHA) s

and

UNITED MINE WORKERS OF AMERICA :

BEFORE: Ford, Chairman; Backley, Doyle, Lastowka, and Nelson, Commissioners

ORDER

BY THE COMMISSION:

Utah Power & Light Co., Mining Division ("UP&L") has petitioned the
Commission for interlocutory review of an order issued in these proceedings
by Commission Administrative Law Judge John J. Morris denying UP&L's motion
for summary decision. Respondent Secretary of Labor and Intervenor United
Mine Workers of America ("UMWA") oppose the petition. Upon consideration
of the petition and oppositions, the petition is denied for the reasons
set forth below.

On March 24, 1987, as a result of an investigation by the Department
of Labor'’s Mine Safety and Health Administration (MSHA'") of a fire and
loss of life at the Wilberg Mine in December 1984, the Secretary issued
numerous citations and orders to "Emery Mining Corp., and its successor-
in-interest Utah Power & Light Co., Mining Division." At the time of the
fire, the Wilberg Mine was owned by UP&L but, pursuant to contract, was
being operated for UP&L by Emery Mining Corporation ("Emery"”). On
April 16, 1986, UP&L purchased Emery’s assets and assumed direct operation
of the Wilberg Mine.

UP&L contested the citations and orders issued to 1t by the Segretary
asserting that it was "not liable for the violation[s] as Emery's successor-
in-interest.” The Secretary filed general answers to UP&L's notices of
contest, denying all allegations contained in the contests,
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On May 22, 1987, during the course of pre-hearing proceedings, UP&L
filed a motion for summary decision pursuant to Commission Procedural Rule 64,
29 C.F.R. § 2700.64, arguing that, as a matter of law, it was not liable as a
successor—~in-interest for the violations alleged in the citations and orders.
The Secretary filed a response and cross-motion for summary decision, asserting
that "UP&L can be held liable as either 'successor-in—interest' to [Emery] or
independently as a mine operator for violations cited by [MSHA] ...." Sec.
Response and Cross—Motion for Summary Judgment at 3.

In an unpublished order issued on August 5, 1987, the judge denied both
motions. The only explamation given in the order for his denial was that "a
genuine issue of fact concerns whether UP&L was in control of the Wilberg
Mine at the time of the alleged violations." Order at 3 (August 4, 1987).

On September 18, 1987, UP&L moved the judge for reconsideration, contending
that the question of whether UP&L was in control of the Wilberg Mine,
although possibly relevant to whether UP&L may be held liable as an operator,
was irrelevant to whether UP&L was liable as Emery's successor-in-interest

as charged in the citations and orders -~ the sole issue raised in UP&L's
motion for summary decision, Judge Morris denied the motion for reconsidera-
tion without explanation.

Commission Procedural Rule 74, 29 C.F.R. § 2700.74, sets forth the
standard of review governing consideration of such petitions: The Commission,
in its discretion, may grant interlocutory review "upon a showing that the
[challenged] ruling involves a controlling question of law and that
immediate review of the ruling may materially advance the final disposition
of the proceeding." Because the Secretary has failed to articulate clearly
the theory underlying his charges against UP&L, and because the judge's
order does not state clearly the basis for his rulings on UP&L's motions,
we are unable to determine whether the issue of UP&L's liability as a
successor-in-interest involves a controlling question of law and whether
interlocutory review will advance the final disposition of this case.

The record reveals that the contested citations and orders were issued
to UP&L as Fmery's "successor—in-interest," The record also reveals that
the thrust of UP&L's defense to date is that it is not liable as a successor.
In response to UP&L's motion for summary decision, the Secretary stated that
UP&L also may be independently liable as an "owner~operator" (Sec. Response
at 7), but the major focus of the Secretary's argument was that UP&L is liable
as a successor-in-interest. Sec. Response 8-21., Additionmally, in response
to UP&L"'s motion for reconsideration the Secretary stated as follows:
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Although the Secretary determined that Emery was
properly cited as the operator and UP&L was properly
cited as a successor-in-interest, we fully agree

that UP&L exercised operator-type health and safety
responsibilities under the Mine Act. Therefore, if
it is determined by the judge that, based upon the
facts, UP&L was a co-operator of the Wilberg Mine at
the time of the cited violation, them the Secretary .
would accept that determination and would agree that
such a determination would be a proper exercise of his
authority.... The facts at the time of issuance sup-
ported, in the Secretary's view, citing UP&L, at least,
as a successor-in-interest. However, after review,
further evidence might support charging UP&L as a co-
operator as well as a successor-in~interest.

Sec. Response at 3-4 (emphasis added), The Secretary further states in his
opposition to UP&L's petition for interlocutory review that "[t]he fact that
UP&L was cited as a successor does not mean that the judge may not hold it
liable as an operator if the evidence supports such a finding." Sec.
Opposition To Motion for Interlocutory Review 3 (emphasis added). The
Secretary also argues that any defect in his pleadings may be corrected
subsequently through Fed. R. Civ, P, 15(b)(amendments to conform to the
evidence).

We regard the existing state of the Secretary'’s pleadings as unfocused
and confused, providing neither UP&L nor the Commission with a clear statement
of his asserted basis for imposing liability upon UP&L. The Secretary as
prosecutor is responsible for charging violations under the Mine Act, not the
Commission. As UP&L notes, the Secretary's theory for imposing liability will
determine the nature of UP&L's defense to the allegations contained in the
citations and orders. UP&L Petition for Interlocutory Review 4~5. To avoid
any possibility of prejudice to UP&L, a clear articulation of the liability
theory or theories that the Secretary is alleging and intends to pursue in
this important litigation is required.
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These proceedings are in a preliminary, prehearing stage. The Secretary
must clarify the theory of liability upon which he intends to proceed. UP&L
may, of course, renew or interpose whatever defenses or motions it deems
appropriate. Finally, it is incumbent on the judge to fully explain the basis
of his rulings on any such further motions.

Accordingly, the petition for interlocutory review is denied.

Ford B. Ford, Chairman

A< /Z'i//jg/‘gzé/\/

Richard V. Backley, Commissioner

J6yce M. Doyle, Comm1531one

: James A. Lastowka, Commissioner

FCo elon

L. Clair Nelson, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREEY Nw, 6TH FLOOR
WASHINGTON, D.C. 20006

December 29, 1987

HARLEY M. SMITH

V. : Docket Nos. KENT 86-23-D
: KENT 86-84-D

BOW VALLEY COAL RESOURCES, INC. :

BEFORE: Ford, Chairman; Backley, Doyle, lLastowka and Nelson,
Commissioners

- ORDER

BY THE COMMISSION:

In this discrimination case arising under the Federal Mine Safety
and Health Act of 1977, 30 U.S.C. §801 et seq. (1982), a Joint Motion to
Dismiss has been filed based on settlement. For the reasons set forth
below, the motion is granted.

In decisions issued on April 14, 1987, and August 19, 1987,
Commission Administrative Law Judge Avram Weisberger concluded that Bow
Valley Coal Resources, Inc. ("Bow Valley"), had unlawfully discharged
Complainant Harley M. Smith in violation of section 105(c){(1) of the
Mine Act, 30 U.S.C. §815(c)(1), and ordered Bow Valley to reinstate Mr.
Smith and to pay him approximately $52,880 in back pay plus interest,
$2,500 in attorney's fees, and miscellaneous costs. 9 FMSHRC 735 (April
1987) (ALJ); 9 FMSHRC 1468 (August 1987) (ALJ). Bow Valley filed a
petition for discretionary review, which the Commission granted on
September 25, 1987.

On October 28, 1987, we issued an order granting the complainant's
motion to stay proceedings on review pending submission of a dismissal
motion based on the parties’ settlement of the case. On November 16,
1987, the Commission received a brief Joint Motion to Dismiss, stabing
that the parties "have .reached an agreement which disposes of all issues
raised herein.”" The motion was signed on behalf of Great Western Coal
Inc. ("Great Western'"), which was described as the "successor' to Bow
Valley. The Commission administratively directed the parties to
supplement the record by submitting the actual settlement agreement.

Cf. Secretary of Labor on behalf of John Keerner v. Arch Mineral Coal
Co., 1 FMSHRC 471 (June 1979). The Commission has now received that
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agreement, which is signed by Smith, and certain additional information
concerning the agreement.

Upon consideration of the record as supplemented, we approve the
settlement and grant the dismissal motion. Accordingly, our direction
for review is vacated and the proceeding is dismissed.

gﬁ/g@(/é{/&

Richard V. Backley, Comm1881oner

oyce A. Doyle, Comm1ss1oner

tner 4 boTorle

James A. Lastowka, Commissioner

Ale.

L. Clair Nelson, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
333 W. COLFAX AVENUE, SUITE 400
DENVER, COLORADO 80204 DECl.‘ga?
SECRETARY OF LABOR, CIVIL PENALTY PROCEEDI NG
MINE SAFETY AND HEALTH

ADMINI STRATION (MSHA),
Petitioner

Docket No. WEST 87-172

v. Rochelle Mine

TIC-THE INDUSTRIAL COMPANY OF
STEAMBOAT SPRINGS, INC.,
Respondent

88 o4 ¥ su B4 Gu ¥ gy ¢ us

DECISION

Appearances: James H. Barkley, Esq., Office of the Solicitor,
U.S. Department of Labor, Denver, Colorado,
for Petitioner;
John L.C. Black, BEsqg., TIC-The Industrial Company
of “Steamboat Springs, Inc., Steamboat Springs,
Colorado,
for Respondent.

Before: Judge Cetti

Statement of the Case

This civil penalty proceeding arises under the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. § 801 et seg., ("Mine
Act"). The Secretary of Labor, on behalf of the Mine Safety and
Health Administration, charges the operator of a coal mine with
violating regulation 30 C.F.R. § 77.1401 which regquires:

"Hoists and elevators shall be equipped
with overspeed, overwind, and automatic
stop controls and with brakes capable
of stopping the elevator when fully
loaded. "

This proceeding was initiated by the Secretary with the filing
of a proposal for assessment of a civil penalty. The operator
filed a timely appeal contesting the existence of the alleged
violation and the amount of the proposed penalty.
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Discussion

The Petitioner charges Respondent with using a “Grove crane
RT 6205" (a mobile crane) as a manlift to hoist miners 60 feet up
the side of the transfer building in a basket which was attached
to the hoisting cable hook. The crane was not provided with over-
speed, overwind, and automatic stop control.

It was Respondent's position that the hoisting standard cited
does not apply to mobile cranes unless they are positioned over a
shaft and used to lower and raise men or materials in the shaft.
Respondent contends that § 77.1401 was intended to apply only to
lifting devices used to raise or lower men or materials from or
to an underground mine site and that the citation, therefore, was
improperly issued. Respondent points out that the Dictionary of
Mining, published by the Bureau of Mines, makes no mention of
mobile cranes in its definition of hoists.

At the hearing the parties negotiated and stated on the record
that they had reached a settlement, subject to the approval of the
Judge, under which the Petitioner moved that the proposed penalty
be reduced from $240 to $140, and Respondent moved to withdraw its
notice of contest.

The proposed amendment to the penalty was based on information
obtained by the Petitioner in its pretrial preparation of this
matter. Primarily, Petitioner had found that Respondent had a
written company policy setting out a number of safeguards per-
taining to the use of a man-basket with a crane and that those
safeguards, when used, were such that they showed that the gravity
of the violation was not as severe as originally assessed by the
Petitioner and further showed that the negligence of the Respondent
was not as great as originally assessed by Petitioner.

Conclusion

After careful review and consideration of the pleadings,
arguments, and the information placed upon the record at the
hearing, I am satisfied that the proposed settlement disposition
is reasonable, appropriate and in the public interest.

Accordingly, the motions made at trial are granted.
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ORDER

Citation No. 2830003 is affimed and respondent is ORDERED to
pay a civil penalty of $140 within 30 days fram the date of this

decision.
Augy#t F. Cetti *

Adm¥nistrative Law Judge

Distribution:

James H. Barkley, Esq., Office of the Solicitor, U.S. Department of
Labor, 1585 Federal Building, 1961 Stout Street, Denver, Colorado
80294 (Certified Mail)

John L..C., Black, Esg., TIC~The Industrial Company of Steamboat

Springs, Inc., 40185 Routt County Road 129, Steamboat Springs,
Colorado 80477 {(Certified Mail)

/ot
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC2 1987

OTIS ELEVATOR COMPANY, CONTEST PROCEEDINGS
Petitioner
Docket No. PENN 87-25-R
Citation No. 2690792;

10/27/86

Ve

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Respondent

Docket No. PENN 87-26-R
Citation No., 2690793;
10/27/86

83 6% oW a4 3 se ez 9% g0

SECRETARY OF LABOR,
MINE SAFETY AND HELATH
ADMINISTRATION (MSHA),
Petitioner

CIVIL PENALTY PROCEEDINGS

e

Docket No. PENN 87-69
A.C. No. 36-00840-03501 B70

Docket No. PENN 87-86
A.C. No. 36-00840~-03502 B70

Ve

40 G¢ P8 €e o0 o@

OTIS ELEVATOR COMPANY,
Respondent H Cambria Slope Mine 33

DECISION

Appearances: Linda M. Henry, Esg., Philadelphia, PA, for
Secretary of Labor;
W. Scott Railton, Esq., Reed, Smith, Shaw &
McClay, Washington, DC, for Otis Elevator
Company .

Before: Judge Fauver

These consolidated actions were brought under the
Federal Mine Safety and Health Act of 1977, 30 U.S.C.
§ 801 et seq. Otis Elevator Company seeks to vacate two
citations and the Secretary seeks civil penalties against
Otis for the alleged violations. The key issue is whether
Otis is subject to the provisions of the Act.

Having considered the hearing evidence and the record as
a whole, I find that a preponderance of the substantial,
probative, and reliable evidence establishes the following:

FINDINGS OF FACT

1. Otis is an independent contractor that regularly
inspects, services and repairs a deep shaft elevator at
Cambria Slope Mine No. 33, which is operated by Beth Energy
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Mines, a subsidiary of Bethlehem Steel Corporation. Otis!
contract with Bethlehem Steel Corporation calls for weekly
inspection and maintenance of the elevator and repairs on an
as-needed basis. The mine produces coal for use in or
substantially affecting interstate commerce.

2. Otis employs elevator mechanics in two capacities.
Some mechanics are maintenance examiners, who perform weekly
inspections and preventive maintenance  work on elevators.
The other mechanics respond to service calls outside the
scope of the routine inspections. Maintenance examiners,
service mechanics, and helpers operating out of the
Johnstown, Pennsylvania office of Otis service the elevator
at the Cambria Slope Mine No. 33. The mine elevator is on a
route that includes elevators in a Sears and Roebuck store,
an office building, two banks and a hospital. The
maintenance examiners, service mechanics, and helpers perform
the majority of their work on elevators in above-ground
facilities,

3. Otis has an identification number assigned by MSHA
for independent contractors who are subject to the Act.

4. Otis' maintenance examiners spend between one and
two hours a week inspecting and doing maintenance work on
the mine elevator. If problems are discovered, the examiners
may remain longer at the mine. Service mechanics and helpers
average two to four "call back" trips to the mine each month.
These range from one and a half to nine hours per visit
depending on the repairs needed. On the average, Otis
employees inspect or repair the mine elevator two times a
week and spend up to 20 hours a month at the mine. 1In
addition, Otis employees conduct a "no load" safety test of
the elevator every 60 days.

5. The elevator transports miners 800 feet underground,
stopping at two coal seams. The elevator is the primary
escapeway for 60 miners on each shift, and an alternative
escapeway for 60 other miners. It was selected as the
primary escapeway because it is the easiest and fastest way
to exit the mine. 1Its other primary function is to transport
all the production crews. Over 200 miners use the elevator
each day to travel to and from their work underground, If
the elevator were not available to transport the miners for
their shift work, production of coal would be directly
affected. The mine superintendent, Peter Merritts, estimated
that production would decrease as much as 3,000 clean tons a
day if the elevator were not available to transport the
miners during a shift change. Also, the elevator is used to
transport small tools used by the miners.

6. Otis has control over, and responsibility for, the
inspection, maintenance, and repair of the mine elevator. It

has the responsibility for ensuring safe and reliable
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elevator transportation for all production miners as well as
as personnel using the elevator as an escapeway.

7. On October 27, 1986, MSHA Inspector Niehenke issued
Citation 2690793 because Otis employees failed to tag an
elevator electrical circuit while they were doing electrical
work on the elevator. They had locked out the circuit, but
they did not place a tag on the circuit. He issued Citation
2690792 because the Otis employees were doing electrical work
on the elavator but they were not qualified as coal mine
electricians or being supervised by a qualified coal aine
electrician,

DISCUSSION WITH FURTHER FINDINGS

In the 1977 Amendments to the Mine Safety Act, Congress
amended the definition of a mine operator to include "any
independent contractor performing services or construction at
such mine."” 30 U.S.C. § 802(d).

The Act defines "coal or other mine" as " ... an area of
land from which minerals are. extracted ... and ... shafts,
slopes, tunnels and workings, structures, facilities ... on
the surface or underground, used in ... the work of
extracting such minerals ...." 30 U.S.C. § 802(h). The
Senate Committee reporting on the 1977 Amendments stated
that, "it is the intent of this Committee that doubts be
resolved in favor of inclusion of a facility within the
coverage of the aAct."™ 8. Rep. No. 95-181, 95th Cong.,

reprinted in U.S. Code & Cong. Adm. News (1977) 3401, 3414.

The Secretary's administrative "final rule" on
independent contractors, found at Part 45, 30 C.F.R., defines
independent contractor as a person or business that
"contracts to perform services or construction at a mine.”
The preamble to the final rule reinforces the definition of
independent contractor as one who performs service and repair
work. The general discussion in the preamble states that the
1977 Act clarified that "independent contractors performing
services or construction at mines are subject to the Act."

45 Fed. Reqg., at 44494 (July 1, 1980). The commentary also
states that independent contractors may perform "short-term®
and Yintermittent® work at the mines, and that they may be
engaged in every type of work from a new mine construction to
minor repairs, The Secretary particularly rejected litmus
tests for identifying contractors and stated that
"enforcement decisions should be made on the basis of the

facts pertaining to each particular case."™ 45 Fed. Reg.
44494,

Exposure of employees of an independent contractor
to the same hazards as employees of the mine operator is an
important consideration in determining application of the
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Act. Bituminous Coal Oper. Ass'n v. Secretary of the
Interior, 547 F.2d, 240 (4th Cir. 1977). Another important
consideration is the point that employees of independent
contractors unschooled in mine health and safety may pose a
threat to the safety of all persons working at the mine.
National Industrial Sand Ass'n v. Marshall, 601 F.2d 689, 703
(3rd Cir. 1979).

The Fourth Circuit has held that zmployees of an
electric utility company who read a meter monthly near a mine
access road were not subject to the Act. 0ld Dominion Power
Co. v. Donovan, 722 F.2d 92 (4th Cir. 1985).1/ The meter was
isolated by a chain link fence. The Fourth Circuit found
that the meter employees "rarely go upon mine property, and
hardly, if ever, come into contact with the hazards of
mining." 772 F.2d at 93.

In contrast to that case, Otis employees perform
frequent and substantial safety inspections and repairs of
the mine elevator. Its employees have a continuing, regular
presence at the Cambria Slope Mine No. 33. They visit the
mine every week to inspect and service the elevator and in an
average month they also perform repairs at the mine four to
six times. In January, 1986, for example the repair reports
show six visits to the mine in addition to the four weekly
maintenance visits, for a total of ten days at the mine.

The mine elevator is a critical part of the mine.
It is used as a "mantrip" for all of the production crews.
If the elevator breaks down, production could be cut by as
much as one third. The elevator is also an escapeway for
part of the mine, and as such is subject to MSHA regulations.
Thus, Otis employees have a substantial, recurring presence
at the mine and they perform crucial safety repairs on a key
facility of the mine. They are not "rare" visitors, "remote®
from the dangers of the mine as were the employees in 0ld
Dominion, Otis more than meets the Act's broad definition of
independent contractor. If a point exists where a
contractor's contacts with a mine are too minimal to bring it
under the scope of the Act, that point is not met here,

1/ The Fourth Circuit relied on the criteria in MSHA's
"proposed rule," which initially identified an independent
conbractor- as one involved in "major work" and having a
"continuing presence" at the mine. 772 F.2d at 97, fn. 6.
However, in promulgating the final rule MSHA specifically
retreated from these two criteria. The Secretary is not
bound by proposals published in the Federal Register that
fail to survive in the final rule.
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Inspector Niehenke properly cited Otis for the
violations in this case. Otis employees created both
violative conditions. They did not tag the circuit they
locked out and they performed electrical work on the elevator
without the supervision of a qualified mine electrician. As
its employees created the conditions, Otis was in the best
position to remedy the violations.

With regard to Citation 2690792, Dtis violated the plain
language of the regulation. Otis employees were performing
electrical repair work and they were neither qualified by the
Secretary as coal mine electricians nor being supervised by a
qualified mine electrican. Performing elecrical work on the
mine elevator without certified training and knowledge of
mine safety and health rules and requirements presented a
descrete safety hazard. This violation could reasonably be
expected to result in an accident if persisted in over an
indefinite period. The injuries likely in the event of an
accident could reasonably be expected to be serious. The
inspector's finding of a "significant and substantial"
violation in Citation 2690792 will therefore be affirmed.

Otis also viclated the safety standard cited in Citation
2690793. Otis had not tagged out the circuit its employees
were working on. Thus there was a viclation of 30 C.F.R. §
77.501. Inasmuch as the Otis employees had locked out the
circuit, the violation did not present a discrete hazard to
the Otis employees or the operator's miners. The inspector
therefore did not rate this violation "significant and
substantial."

Well before the inspection in these cases, Otis was
expressly informed by MSHA of its enforcement position that
the Act applied to Otis® contract work at the subject mine.
Otis disregarded this position and chose to work without
complying with the Act and mine safety standards. The
inspector's allegation of an "unwarrantable" failure to
comply with the standards cited in Citations 2690792 and
2690793 will therefore be affirmed.

Otis' defense that its compliance with the Act and
mine safety standards would create a “greater hazard" or a
"diminution of safety"” is raised in the wrong forum. The
Commission has held that the "greater hazard" or "diminution
of safety"” defense is not permissible where the operator has
not first filed a petition for modification with the
Secretary of Labor. In Penn Allegheny Coal Co., 3 FMSHRC
1392 (1981), the operator contended that application of the
Secretary's regulation would endanger the safety of the
miners. The Commission noted that § 10l(c) of the Act was
specifically designed to resolve such guestions, and held
that the operator could not wait until it was cited for a
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violation of a safety regulation to raise such an issue in an
enforcement proceeding:

We cannot endorse this short circuiting of the
Act's modification procedures. We believe it is
important that guestions of diminution of safety
first be pursued and resolved in the context of the
special procedure provided for in the Act, i.e., a
modification proceeding.

The Commission has recognized one narrow exception
to this requirement. 1In Sewell Coal Co., 5 FMSHRC 2029
(1983), the Commission stated:

We realize that emergency situations may arise
where the gravity of circumstances and presence of
danger may require an immediate response by the
operator or its employees, necessitating a
departure from the terms of a mandatory standard
without first resorting to the Act's modification
procedures. In such conditions, an exception to
the Act's modification and liability provisions may
be necessary in order to further the Act's primary
goal, the protection of miners. Penn Allegh did
not present such a situation, nor does this case.
Rather, these cases involve only the operator's
ability to conduct safely routine mining operations
on a continuing and regular basis. Therefore, we
reserve for a case appropriately raising such an
issue detailed consideration of any emergency
exception to the general rules on modification and
liability.

Otis has done that which the Commission expressly
forbidss¢ it has unilaterally determined that it may conduct
its operations at a mine site in a "safer”™ manner than would
be achieved by compliance with mandatory safety standards.
Absent the narrow circumstances of an emergency situation,
Otis may not raise this defense in an enforcement proceeding.
It may not sit back and wait until it is cited for a safety
violation to allege that greater hazards would exist if it
complied with the standards cited. Otis has not shown that
an emergency threatening the safety or health of personnel
justified its non-compliance with the cited safety standards.
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Considering all the criteria for a civil penalty in
§ 110(1) of the Act, a civil penalty of $300 for Citation
2690792 and $20 for Citation 2690793 are found appropriate.

CONCLUSION OF LAW

1. The Commission has jurisdiction in these
proceedings.

2. Otis Elevator Company violated the safety standard
as charged in Citation 2690792.

3. Otis Elevator Company viclated the safety standard
as charged in Citation 2690793,

ORDER
WHEREFORE IT IS ORDERED that:

1. Citation 2690792 is AFFIRMED.
2. Citation..2690793 ié AFFIRMED.

3. Otis Elevator Company shall pay the above civil
penalties of $320 within 30 days of this Decision.

D lwins TFiniren__

William Fauver
Administrative Law Judge

Distributions

W. Scott Railton, Esg., Reed, Smith, Shaw & McClay, 1150
Connecticut Avenue, Suite 900, Washington, D.C. 20036
{Certifiied Mail:

Linda M. Henry, Esg., Office of the Solicitor, U.S.
Department of Labor, Room 14480 Gateway Building, 3535 Market
Street, Philadelphia, PA 19104 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC3 1987

UNITED MINE WORKERS OF DISCRIMINATION PROCEEDING

AMERICA (UMWA),
ON BEHALF OF
ROBERT L. COX,
Complainant

Docket No. KENT 84-224-D

cc 6% % e

Keﬁ'Underground Mine

v.

Be 20 04 ms ¥9

PEABODY COAL COMPANY,
Respondent

ORDER OF DISMISSAL

Before: Judge Broderick

On November 6,-1987, I issued an order to show cause
on or before November 24, 1987, why this proceeding should
not be dismissed. No response to the order has been filed.

Therefore, this proceeding is DISMISSED.

ppnns /<£%354342@@f%<_

/' James A. Broderick
Administrative Law Judge

Distribution:

Mary Lu Jordan, Esg., United Mine Workers of America, 900
15th St., N.W., Washington, D.C. 20005 (Certified Mail)

Michael A. Kafoury, Esg., Peabody Coal Co., P.0O. Box 373,
St. Louls, MO 63166 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC3 1987

UNITED MINE WORKERS OF DISCRIMINATION PROCEEDING
AMERICA (UMWA),
ON BRHALF OF

JIMMY JCHNSON,

Docket No. KENT 86-65-D

LI T N T R 1]

Complainant
VO :
PEABODY COAL COMPANY, :
Respondent :

ORDER OF DISMISSAL

Before: Judge Broderick

On November 6, 1987, I issued an order to show cause
on or before November 24, 1987, why this proceeding should
not be dismissed. No response to the order has been filed.

Therefore, this proceeding is DISMISSED.

s
, 714uz%>,/iﬁfj;yfébvigxihm

James A. Broderick
Administrative Law Judge

Distribution:

Mary Lu Jordan, Esg., United Mine Workers of America, 900
15th St., N.W., Washington, D.C. 20005 {(Certified Mail)

Michael A. Kafoury, Esqg., Peabody Cecal Co., P.O. Box 373,
St. Louils, MO 63166 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC 3 1987

UNITED MINE WORKERS OF DISCRIMINATION PROCEEDING

AMERICA (UMWA),
ON BEHALF OF
RICHARD E. JARVIS,
Complainant

Docket No. KENT 86-66~D

Ve

PEABODY COAL COMPANY,
Respondent

te B0 60 06 by S s AE &8 e

ORDER OF DISMISSAL

Before: Judge Broderick

On November 6, 1987, I issued an order to show cause
on or before November 24, 1987, why this proceeding should
not be dismissed. No response to the order has been filed.

Therefore, this proceeding is DISMISSED.

f/zéiuié,/4L%§izfd§/pzé§4§
// James A. Broderick
: Administrative Law Judge

Distribution:

Mary Lu Jordan, Esg., United Mine Workers of America, 900
15th 8t., N.W., Washington, D.C. 20005 (Certified Mail)

Michael A. Kafoury, Esg., Peabody Ccal Co., P.O. Box 373,
St. Louls, MO 63166 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC 4 1987

RONALD SIZEMORE, DISCRIMINATION PROCEEDING

Complainant

o e

Docket- No. KENT 87-223-D
BARB CD 85-64

V.

WHITAKER COAL CORPORATION,
Respondent

a8 S0 s s

DECISION

Appearances: Mr. Ronald Sizemore, Hazard, Kentucky, pro se;
A. P. Gullet, Esqg., Gullett, Combs & Heolliday,
Hazard, Kentucky for Respondent.

Before: Judge Melick

This case is before me upon the Complaint of Ronald Sizemore
under section 1l05(c)(3) of the Federal Mine Safety and Health Act
of 1977, 30 U.S.C. § 801 et. seq., the "Act", alleging that the
Whitaker Coal Corporation discharged him on August 21, 1985, in
violation of section 105(c)(1l) of the Act. The preliminary issue
before me is whether Mr. Sizemore filed his Complaint with this
Commission in a timely manner.

Mr. Sizemore initially filed his Complaint with the
Secretary of Labor, on August 26, 1985. Thereafter by letter
dated November 21, 1985, the Secretary of Labor, through his
agent, Willard Querry, District Manager, informed Mr. Sizemore of
his determination that a violation of section 105(c} had not ‘
cccurred. This letter was received by Mr. Sizemore on November
23, 1985. sizemore did not however file his complaint of
discrimination with this Commission until August 13, 1987, more
than 19 months later.

Section 105(c){3) of the Act provides, in part, that
*if the Secretary, upon investigation, determines that the
provisions of this subsection have not been violated, the
complainant shall have the right, within 30 days of notice of the
Secretary’s determination, to file an action in his own behalf
before the Commission charging discrimination or interference in
violation of paragraph (1)."

Clearly Mr. Sizemore did not file within the prescribed 30

day time period. The relevant legislative history provides
however that "this 30-day limitation may be waived by the court
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in appropriate circumstances for excusable failure to meet the
requirements". Senate report 95-181, 95th Congress, 1lst

Session 37 (1977), reprinted for the Senate Subcommittee on
Labor, Committee on Human Resources, 95th Congress, 2nd Session,
Legislative History of the Federal Mine Safety and Health Act of
1977, at 625 (1978). See also Herman v. Imco Services, 4 FMSHRC
2135 (1982), and Hollis v. Consolidation Coal Co., 6 FMSHRC 21
(1984).

Mr. Sizemore testified in reference to filing his complaint
that he thought he "could wait a while and pick it up later". He
claims that this was the first opportunity he had to file for
nearly 19 months. He maintained that "he had so much to deal
with" including the hospitalization of his wife and child,
divorce proceedings and a house fire, that he presumably did not
have time to file. He concedes however that everyone was out of
the hospital, his divorce proceedings were concluded, and that he
had received an insurance settlement on his house fire by July
1986, yet did not file for more than a year after that.

Sizemore also acknowledges that he talked to several
attorneys about this case. In January 1986 one attorney declined
to handle the case advising him that he had not filed timely.
Thus as early as January 1986 Sizemore had legal advice that he
had not filed within the statutory time limits. He nevertheless
further delayed filing a complaint with this Commission until
August 13, 1987, over a year-—-and-a-half later.

Under all the circumstances I have little difficulty in
finding that Mr. Sizemore has no legally sufficient excuse or
justification for the untimely filing of his complaint with this
Commission. Accordingly the Complaint must be dismissed.

ORDER

!
Discrimination Proceedings Docket No. KENT 87-223-D are

dismissed. ¢

‘: Melick
admé¢nistratlive
(703 756-6pdl
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Distribution:

Mr. Ronald Sizemore, RR%#3, Box 225, Hazard, KY 41701
(Certified Mail)

A. P. Gullett, Combs & Holliday, 109 Brcadway, P. O. Drawer 1039,
Hazard, KY 41701-05039 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC7 1987

GREENWICH COLLIERIES,
DIVISION OF PENNSYLVANIA :

o

CONTEST PROCEEDINGS

MINES CORPORATION, : Docket No. PENN 85-188-~R
Contestant : Order No. 2256015; 3/29/85
V. : Docket No. PENN 85~189~R

Order No. 2256016; 3/29/85
SECRETARY OF LABOR, :
MINE SAFETY AND HEALTH : Docket No., PENN 85-19%0-R

ADMINISTRATION (MSHA), : Order No. 2256017; 3/29/85
Respondent :

Docket No. PENN 85-191-~R
Qrder No. 2256018; 3/29/85

s Docket No. PENN 85~192~R
: Order No. 2256019; 3/29/85

ae

SECRETARY OF LABOR, : CIVII, PENALTY PROCEEDING
MINF SAFETY AND HEALTH H
ADMINISTRATION (MSHA), : Docket No. PENN 86-33
Petitioner : A. C. No. 36-02405-03614
v. : Greenwich No. 1 Mine

GREENWICH COLLIERIES,
Respondent

PARTIAL SUMMARY DECISION

Before: Judge Maurer

These cases are before me on remand from the Commission 1/
with specific instructions from the majority to consider and ~
rule on Greenwich's challenge to the validity of the five sec-
tion 104(d) (1) orders at bar because they were not issued with-
in 90 days of the underlying section 104(d) (1) citation upon
which they were based and because they were not issued "forth-
with."

Subsequent to the Commission's decision in these cases,
counsel for Greenwich Collieries, Division of Pennsylvania
Mines Corporation (PMC) has moved for summary decision pursu-
ant to Commission Rule 64, 29 C.F.R. § 2700.64, arguing that

1/ Greenwich Collieries, 9 FMSHRC 1601 (September 30, 1987).
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the instant orders are invalid on the basis of the afore-
mentioned two grounds. PMC had previously included these two
bases for invalidity of the orders in their original motion
for summary decision filed in April 1986, but I did not con-
sider them at that time. Rather, I partially granted their
first motion for summary decision, modifying the five orders
to section 104 (a) citations, because they were issued based
upon an investigation as opposed to an~inspection and because
the violations had long since ceased to exist at the time the
orders were issued. On September 30, 1987, the Commission
reversed me on that decision and remanded the cases to me

for further proceedings.

The essential facts of these cases -are as set out by
the Commission in its decision of September 30, 1987: 2/

On February 16, 1984, a methane ignition and
explosion occurred at the Greenwich No. 1 mine, an
underground coal mine operated by Greenwich Collier-
ies, Division of Pennsylvania Mines Corporation
("Greenwich"), and located in southwestern Pennsyl-
vania. Three miners were killed and eleven others
were injured in the explosion. Representatives of
the Department of Labor's Mine Safety and Health
Administration ("MSHA") arrived at the mine, en-
gaged in rescue and recovery efforts, observed con-
ditions at the site, and began an investigation of
the cause of the explosion. As part of its investi-
gation, MSHA examined the entire mine between Febru-
ary 25 and April 5, 1984, and between March 27 and
April 27, 1984, took sworn statements from numerous
individuals who participated in the recovery opera-
tions or who had information regarding the conditions
in the mine prior to the explosion. The Secretary's
investigators concluded that the operator’s unwar-
rantable failure to comply with five mandatory safety
standards contributed to the accident. Therefore, on
March 29, 1985, MSHA Inspector Theodore W. Glusko
issued to Greenwich the five section 104 (d) (1) orders
of withdrawal at issue in this case. The orders al-
leged that violations of various safety standards had
occurred in December 1983 and January and February
1984, FEach of the section 104(d) (1) orders indicated
that they were based on a section 104 (d4) (1) citation
issued to Greenwich on Februarv 24, 1984. The orders
also indicated that they were terminated at the time
that they were issued. No miners were withdrawn from
the mine as a result of the orders.

2/ 1d. at 1602-1603.
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The Secretary, in his brief in opposition to the motion
for summary decision goes into much more detail concerning
the merits of the alleged violations and the special findings.
However, the merits of these cases are not at issue at this
point in the proceedings. PMC's motion for summary decision
is based entirely on the invalidity of the Orders under the
terms of § 104{d) (1) of the Federal Mine Safety and Health Act
of 1977 (the "Act"). 3/

3/ Section 104(d) (1) provides:

- If, upon an inspection of a coal or other
mine, an authorized representative of the
Secretary finds that there has been a vio-
lation of any mandatory health or safety
standard, and if he also finds that, while
the conditions created by such violation do
not cause imminent danger, such violation
is of such nature as could significantly and
substantially contribute to the cause and
effect of a coal or other mine safety and
health hazard, and if he finds such violation
to be caused by an unwarrantable failure of
such operator to comply with such mandatory
health or safety standards, he shall include
such finding in any citation given to the
operator under this [Act]. If, during the
same inspection or any subsequent inspection
of guch mine within 90 days after the issu-
ance of such citation, an authorized repre-
sentative of the Secretary finds another vio-
lation of any mandatory health or safety
standard and finds such violation to be also
caused by an unwarrantable failure of such
operator to so comply, he shall forthwith
issue an order requiring the operator to
cause all persons in the area affected by
such violation, except those persons referred
to in subsection (c¢) of this section to be
withdrawn from, and to be prohibited from
entering, such area until an authorized repre-
sentative of the Secretary determines that
such violation has been abated.

30 U.S.C. § 814(d) (1),

2053



It is uncontroverted that the 104(d) (1) orders at issue
here were not actually issued within 90 days of the underlying
104(4) {1) citation. Each was issued on March 29, 1985, approx-
imately thirteen months after the February 24, 1984, § 104(d) (1)
citation on which they were based. However, that fact is not
particularly relevant to my reading of the statute's require-
ments. Section 104 (d) (1) requires that if the Secretary, dur-
ing the same inspection or any subsequent inspection within 90
days after the issuance of the underlying (d) (1) citation,
finds another violation caused by an unwarrantable failure, he
shall forthwith issue an order. The 90-day period starts run-
ning with the issuance of the (d)(l) citation. 1In this case
February 24, 1984. Any subsequent violation the Secretary
turns up within the following 90-day period which he also finds
to be caused by an unwarrantable failure shall be the subject
of a (d)(l) order, issued forthwith. In this case, the Secre-
tary alleges that physical evidence of each of the violations
was observed during the course of the inspection of the mine
immediately after the explosion and additional evidence relat-
ing to the nature and circumstances surrounding the violations
‘'was obtained during March and April of 1984 during the course
of formal testimony taken from those having knowledge pertain-
ing to the accident, and conditions in the mine prior to the
explosion. An inference can be drawn that at least by
April 27, 1984, when the formal testimony was concluded, the
existence of the violations and the factual basis for an un-
warrantability finding were known to the Secretary. The Secre-
tary goes even further and avers that within a few days or
even hours after the explosion most of the investigators had
a "strong reason" to believe that these violations existed
at the time of the explosion and that questions of management
failures (i.e., unwarrantable failure special findings) were
involved. The critical finding of fact which needs to be made
on this point then is whether or not the Secretary had found
the five alleged unwarrantable failure violations within the
requisite 90-day period.

For purposes of ruling on this motion for summary decision,
I accept as true the Secretary's allegation that the violations
alleged in these cases were found by the Secretary during the
same inspection within 90 days of the February 24, 1984,
(d) (1) citation on which they are based; that is, they were
ultimately issued for violations which were found within 90
days of the underlying unwarrantable violation, as required
by § 104(d)(l). Therefore, I find PMC's challenge to the
validity of these five orders for the reason that they were
not issued within 90 days of the original (d)(l) citation to
be without merit.

Turning now to the second ground for invalidity as alleged
by PMC to be that the subject orders were not issued "forthwith”
as required by § 104(d)(1l).
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Section 104 (d) (1) states that once a 104(d) (1) citation
has been, issued, if within 90 days the Secretary finds another
violation of a mandatory health or safety standard caused by
an unwarrantable failure to comply, "he shall forthwith issue

n

an order . . . . (Emphasis added).

PMC maintains that the inclusion of the word "forthwith."
which according to its dictionary definition or common usage
means "immediately" creates a jurisdictional timeliness
requirement for the issuance of orders under § 104(d)(1).

The orders at bar allege that wviolations of wvarious
safety standards occurred in December of 1983 and January and
February of 1984. The explosion occurred on February 16,
1984. MSHA examined the entire mine between February 25 and
April 5, 1984, and took sworn testimony between March 27 and
April 27, 1984, concerning the accident and conditions extant
in the mine prioxr to the explosion. As I have previously
noted, all of the data necessary to issue the orders had
been found on or before April 27, 1984. Therefore, MSHA
could have issued the instant orders on or about April 27, .
1984, should they have-chosen to. They chose not to, however,
finally issuing the orders on March 29, 1985, at least eleven
months after it was feasible for them to have done so.

Given that an eleven month delay hardly demonstrates
immediacy, the question remains is the "forthwith" requirement
for issuance jurisdictional. The Secretary argues that it is
not and that in any event the delay experienced herein in issuing
these orders was "reasonable and fully justified.”" That delay
according to the Secretary being because the five orders at bar
involve violations that the Secretary determined directly con-
tributed to the deaths of three miners in a major mine explo-
sion; and it is traditional in these circumstances that cita-
tions and orders which are deemed to be related to the major
causes of major accidents are not issued until such time as the
investigation team has formulated a major draft of the final
investigative report. It is noteworthy that t'e initial un-
warrantable violation and over 100 section 104{(d) (1) orders
were lssued in the aftermath of the explosion during the acci=-
dent investigation. WNone of these viclations were found to be,
however, directly related to the explosion. On the other hand,
tte five orders at bar were purposefully not issued at that
time because they did involve violations that had been identi-
fied as having contributed to the accident itself. These vio-
lations were purportedly subjected to greater scrutiny and

research and ultimately issued as (d) (1) orders on March 29,
1985.

The Secretary's secondary or "fall-back" position on this
point seems to be that even if the "forthwith" requirement is
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jurisdictional, deviations therefrom are not jurisdictionally
defective unless the operator can demonstrate substantial
prejudice or a lack of substantive due process. The Secretary
then concludes that in this particular case no harm has ac-
crued to the operator by virtue of the delayed issuance and
absent a finding that such harm exists, the statutory require-
ment that such orders issue "forthwith" cannot be an absolute
procedural bar to the delayed issuance of the (4) (1) orders,
as here.

Secticon 104 (d) differs from § 104 (a) in that the statute
expressly recites that delay in issuing a citation under 104 (a)
is not jurisdictional. There is no similar saving provision
in 104(d), and I conclude that the Secretary's failure to issue
the orders at bar "forthwith" is a jurisdictional defect which
renders them invalid as (d) (1) orders. There clearly is Con-
gressional interest in the timeliness of withdrawal orders, and
I can find no indication in the Act or its legislative history
that these timeliness requirements deliberately placed in the
Act by Congress are not jurisdictional prerequisites to the
issuance of valid withdrawal orders pursuant to § 104(d). .
Furthermore, there is " no evidence of Congressional intent to
differentiate between the timeliness of withdrawal orders that
relate to vioclations which cause mine accidents and those which
do not. The Secretary's enforcement policy which caused the
long delay in issuing the (d) (1) orders at bar, no matter how
"reasonable" it may be, is clearly at odds with the express
timeliness term of the statute itself.

With regard to the Secretary's argument that PMC has not
been prejudiced by the delay in issuance of the orders, I find
that in the case of § 104(d) (1) orders, as opposed to § 104 (a)
citations, a showing of prejudice is not required. However,
even if some showing was required, I agree with PMC that an
11-13 month delay in notifying the operator of what specifi-
cally it is charged with doing or failing to do is inherently
prejudiciadl in some degree to an operator's ability to defend
itself against the allegations contained in the orders.

PMC also contends that MSHA's delays in issuing these
orders violates even § 104(a)’'s more liberal standard of “"reason-
able promptness.” Perhaps, but since the statutory mandate
that § 1l04(a) citations be issued with "reasonable promptness"
is not a jurisdictional prerequisite to enforcement, I am un-
willing to dispose of these extremely serious allegations on
that kind of procedural basis. Therefore, I am modifying the
five (d) (1) orders at bar to § 104 (a) citations and a hearing
on the merits of the violations, as well as the S&S special
findings and penalties to be imposed, if any, will be necessary
to finally dispose of these proceedings.
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ORDER

In accordance with the foregoing, the motion of PMC for
summary decision is granted in part and denied in part; and
Order Nos. 2256015-2256019 are hereby modified to citations

under section 104 (a) of the Act.
Roy J/4 ) Mau

rer
Admin#strative Law Judge

Distribution:

Thomas C. Means, Esqg., Crowell & Moring, 1001 Pennsylvania Ave.,
NW, Washington, DC 20004 (Cer;ified Mail)

Edward H. Fitch, Esqf}'Office of the Solicitor, U. S. Depart-
ment of Labor, 4015 Wilson Blvd., Arlington, VA 22203 {Certi-
fied Mail)

BEarl R. Pfeffer, Esqg., United Mine Workers of America, 900
15th St., NW, Washington, DC 20005 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

333 W. COLFAX AVENUE, SUITE 400
DENVER, COLORADO 80204 DEE ? ‘98'3
SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH

ADMINISTRATION (MSHA),
Petitioner

Docket Wo. WEST 87-74
A.C. No. 05-00469-03598

0 8T se 48 69 o#

V. Dutch Creek No. 2 Mine

MID~CONTINENT RESOURCES, INC.,
Respondent

a0 45 WO

DECISION

Appearances: James H. Barkley, Fsqg., Office of the Solicitor,
U.8. Department of Labor, Denver, Colorado,
for Petitioner;
Edward Mulhall, Jr., Esq., Delaney & Balcomb,
Glenwood Sprinds, Colorado,
for Respondent,

Before: Judge Morris

The Secretary of labor, on behalf of the Mine Safety and
Health Administration, (MSHA), charges respondent with violating
30 C.F.R. § 90.100, 38 regulation promulgated under the Federal
Mine Safety and Health Act, 30 U.S.C. § 801 et al., (the Act).

After notice to the parties a hearing on the merits
commenced in Glenwood Springs, Colorado, on April 14, 1987. The
parties did not file post~-trial briefs but they orally argued
their views.

Issues

The issues are whether respondent violated the regulation:
if so, what penaity is appropriate.

Summary of the Case

Citation 9996024 alleges respondent violated 30 C.F.R.
§ 90.100 which provides as follows:

§& 90.100 Respirable dust standard

After the twentieth calendar day following receipt of
notification from MSHA that a Part 90 miner is employed
at the mine, the operator shall continuously maintain
the average concentration of respirable dust in the mine
atmosphere during each shift to which the Part 90 miner
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in the active workings of the mine is exposed at or below
1.0 milligrams per cubic meter of air. Concentrations
shall be measured with an approved sampling device and
expressed in terms of an equivalent concentration de-
termined in accordance with § 90.206 [Approved sampling
devices; equivalent concentrations].

Stipulation

At the commencement of the hearing the parties stipulated as
follows:

1. The case involves miner Verlin F., Windedahl (Tr. 4).

2. After Windedahl received a work permit a chest x-ray
disclosed that he was in the early stages of Black Lung (pneumo-
coniosis) (Tr. 4).

3. Under Part 90 regulations such a miner, at his request,
may transfer to an atmosphere where there is less than one
milligram of respirable dust per cubic meter of air (Tr. 5).

4. The operatdf was notified of Windedahl's Part 90
classification on March 24, 1986 {(Tr. 5).

5. On April 16, 1986 Windedahl was transferred to what was
believed to be a less dusty atmosphere.

6. After he was reassigned the operator took samples within
the breathing zone of the miner. The samples were sent to MSHA
for analysis. The results are set forth in Citation No. 9996024
infra. The results, received by the operator on May 12, 1986,
are true and accurate as ascertained by the laboratory (Tr. 5, 6,
Ex, Pl{all.

7. Other samples were taken from May 16, 1986 through June
30, 1986,

8. On June 30, 1986 a second group of samples indicated
there was still an exposure to respirable dust that exceeded one
milligram per cubic meter (Tr. 6J.

9. The samples taken June 30, 1986 resulted in a § 104(b)
Order No. 2213912 issued by MSHA Inspector Michael Horbatko (Tr.

%
D}

10. The sampling results from the laboratory of miner
Windedahl are true and correct (Tr. 6, 7).

The file reflects that the operator contested Citation No.
9996024 and the subsequent § 104(b) Order No. 2213912.

Citation No. 9996024, issued May 7, 1986, provides in its
relevant part as follows:
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Based on the results of 5 dust samples collected by the
operator and reported on the attached teletype message,
dated May 6, 1986, the average concentration of
respirable dust in designated area sampling point 850-0
was 2.7 milligrams exceeding the applicable limit of 1.0
milligrams. Management is hereby reguired to take cor-
rective action to lower the concentration of respirable
dust to within the permissible concentrations of 1.0
milligrams per cubic meter of air and then sample each
shift until five valid samples are taken and transmitted
in accordance with Section 90.209. Approved respiratory
equipment shall be made available to all persons working
in the area. Based on the results of the company's
sampling program, this WNotice was issued in accordance
with Section 104(A) of the Federal Mine Safety and
Health Act of 1977. (Exhibit P-1l(a))

Subsequently, three valid respirable dust samples were
received for the Part 90 Miner within the required time. 2
citation, dated June 9, 1986 was issued for not submitting five
valid samples within the required time. Time was granted to
collect additional samples.

On July 1, 1986, Order No. 2213912 was issued under Section
104(b) of the Act. 1In its pertinent portion it provided as
follows:

The respirable dust concentration of the Part 20 Miner

identified in Citation No. 9996024, dated 05/07/86, is

still in excess of the applicable standard. Due to the

obvious lack of effort by the operator to control

respirable dust, the period of reasonable time for the

abatement of this violation is not further extended.
(Exhibit P~2(a))

Subseguently the order was modified and later terminated.

At the hearing the Secretary rested on the stipulation of
the parties and the testimony of MSHA safety and health
specialist Grant McDonald.

GRANT McDOWALD is responsible for enforcing the respirable
dust standards {(Tr. 16, 17).

Respirable dust is measured in microns. A micron, which is
invisible to the naked eye, measures 1/25,000th of an inch.
Studies indicate that pneumoconiosis is caused by dust measuring
five microns or less. This size causes massive fibrosis in the
lungs. Bventually it can cause death., A dust pump will pickup
particles of respirable size. It will also pickup particles from
five to ten microns in size (Tr. 19).

An option under Part 90 permits the miner to transfer to
a less dusty atmosphere, If he does transfer his new work

position is designated. He is then subject to the special
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sampling provided in Part 90 (Tr. 22, 23). MSHA was advised that
miner Windedahl exercised his option and transferred to a less
dusty atmosphere (Tr., 23). At that point MSHA checked to see if
they have transferred the miner to a less dusty area. The new
work area must contain less than one milligram of respirable dust
(Tr. 24).

Windedahl was reassigned as a "Stopping Man" (Tr. 25). This
position is in the intake air, which is usually clean air, i.e.,
one milligram or below (Tr. 26).

After transfer an operator has 15 calendar days to sample
the transferee (Tr. 27).

Most operators and MSHA use a MSA respirable dust pump (Tr.
28). Tach filter is weighed and sent to MSHA's Technical Support
Office in Pittsburgh office for analysis (Tr. 29).

In most cases the miner either wears the pump within four
feet of his working place. It basically samples the air of the
breathing zone of the worker (Tr. 30).

Particles largér than 5 microns void any sample. The larger
size cannot cause lung disease (Tr. 34).

If the sample shows an overexposure the sampling is
continued (Tr. 35). When information comes to the Price, Utah
office showing an overexposure a citation is issued.

A Part 90 Miner needs only be sampled bi-monthly if he
hasn't been previously exposed. If the sampling shows the
allowable limit has been exceeded then five additional samples
are required. The actual sampling is done by duly certified mine
personnel (Tr. 36~43),

Exhibit P({l){a}), a citation for five samples, shows an
average concentration of 2.7 milligrams (Tr. 46, 47, 56).

After Windedahl exercised his option to transfer he became a
stopping man. As such he works along the main haulage, the least
dusty place in a coal mine (Tr. 537, 59}. More dust is usually
generated in the face area (Tr. 86).

Inspector McDonald issued Citation 9996024 but MSHA
Inspector Horbatko issued the 104(b) Order (Tr. 62, 63). Some
operators take six samples but Mid-Contintent does not (Tr. 77).

Michael S. Horbatko, Donald E. Ford and David A. Powell
testified for the operator.

MICHAEL S. HORBATKO, an MSHA mine safety and health
specialist, issued the 104(b) order. He did not investigate at
Mid-Continent but relied on the information of the dust samples
relayed to him by Inspector McDonald (Tr. 87-91, Exhibit Pl(b),
P2(b).
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DONALD E. FORD, safety inspector, also serves as noise and
dust technician for Mid~Continent Resources. He was originally
certified by MSHA as a dust technician in 1977.

The company uses a standard dust sampling device (Tr.
102,103, Bx. RS9, R10, R11).

Detailed information relating to the subject miner is
submitted with the sampling cassette (Tr. 108-111, Ex. R12).

Verlin Windedahl started with Mid-Continent in November 1983.
Notice that he was a Part 90 miner was received in March 1986
(Tr. 112, 113). Windedahl had worked as a hardrock miner but not
as an underground miner (Tr. 113).

The witness prepared and color-coded Exhibit R13 (Tr. 113,
114, BEx. R13). After Windedahl was transferred none of his
samples were in compliance. They all exceeded one milligram (Tr.
122). A stopping man could be anywhere in the mine (Tr. 123).

The operator offered various company records pertaining to
dust sampling (Ex. R14, R15, R16).

The witness observed Windedahl 300 feet or more back from
the face. At that position he would not have been exposed to the
same dust environment as the people in the mechanized mining unit
section where they were developing the slopes (Tr. 138, 139, Ex.
R16).

The company received a notice for non-compliance on May 23
(dated May 19th) for an average concentration of 4.7 milligrams.
This was caused by one sample cycle of 20.2 milligrams (Tr. 142).
The witness later learned that a bunch of workers were "horsing
around” and throwing rock dust at the sampler that day (Tr.
141-145, Ex., R16), However, Windedahl worked in the slope
section when he was first recognized as a Part 20 miner,
Windedahl was first reassigned as a stopping repairman in April
1986 (Tr. 148, Ex. R16).

The sampling results and the computer results (from
Pittsburgh} concerning Windedahl cannot be reconciled. Windedahl
was out-by the face and in the fresh in-take air. Except for one
bad sample at the face the average would have averaged about one
milligram (Tr. 150, 151). 1In the opinion of the witness, the
worker out-by the face was inadvertently or advertently exposing
himself to more dust. This could be an accident or on purpose
{Tr. 152). Based on the witness' experience the face area where
the coal is being produced is the more dusty area (Tr. 153).
Higher dust readings out-by the face than in-by the producing
section indicates that something not truly accurate was tran-
spiring (Tr. 153).
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The computer printouts of the samplings are mailed from
Pittsburgh to the company's Carbondale office. The coal basin is
35 miles to the south so any correspondence would not be
delivered to the witness until a day or two later (Tr. 154). The
computer printout predicating Mr. Horbatko's order was received
at the Carbondale office on June 30, 1986 (Tr. 155). The witness
received it the same day Mr. Horbatko arrived on the property
(Tr. 156).

Ford never talked to Windedahl about his excessively high
ratings. No comment was made because he wasn't being accusatory
(Tr. 161). Further, Ford didn't know if anyone else at Mid-
Continent had talked to the miner. Windedahl is no longer
employed by Mid-Continent, nor did Ford know his present where-
abouts (Tr. 162). The pump that Windedahl returned each day to
Ford appeared to be working properly (Tr. 172). Ford did not
particularly observe Windedahl during any particular time of each
day {(Tr. 173).

A timberman sets timber in different sections of the mine.
He installs wooden and fiber cribs (Tr. 177).

Windedahl's assignment in the slope section was anywhere
from 300 to 1000 feet out~-by where the coal was being mined (Tr.
180). He was also working on the intake, or fresh air side, of

the stoppings. There is less dust there than in the return air
(Tr. 186).

DAVID A. POWELL has been the safety director of Mid-
Continent Resources for four years (Tr. 92).

In the spring of 1986 the company was advised that Verlin F.
Windedahl qualified as a Part 90 miner (Tr. 93, Ex. R2).

The operator transferred Windedahl and designated an
occupation code for him (Tr. %4, 95, Ex. R3, R4). The operator
subsequently received a citation for failing to furnish five
valid respirable dust samples within 15 days after the transfer
(Tr, 96, Ex. R5) The citation was subsequently vacated (Tr. 97,
Ex. R6).

The operator received a computer printout on May 12, 1986
{Tr, 98, Ex. R7). On June 30, 1986 the company received a
duplicate copy of sample results on Windedahl (Tr. 99, Ex. R8).

Discussion

This case involves Citation No. 9996024 and Order No.
2213912. However, a penalty is proposed only for the citation.

2063



The regulation requires that after being notified that a
Part 90 miner has been exposed the operator must maintain the
average concentrations of respirable dust at or below 1.0 such
miner.

In the instant case the stipulation and the evidence
establishes that the operator was notified on March 24, 1986 of
Windedahl's status. The twentieth calendar day following ,
notification is April 13, 1986 (a Sunday). On April 16, 1986,
Windedahl was reassigned. The first sampling cycle took place
April 14-21, 1986. ©On May 12, 1986 the first sample results
resulted in the issuance of Citation No. 9996024 on May 7, 1986.
The second sampling cycle took place May 16 - June 17, 1986. The
May 22, 1986 sample was voided due to oversized particles.
Further, sampling was done and the results were available on June
30, 1986. The samples exceeded 1.0 milligrams and the following
day, July 1, 1986, a § 104(b) Order was issued.

The foregoing facts establish that Mid-Continent violated
§ 90.100 inasmuch as Windedahl was exposed to concentrations
above 1.0 milligrams more than 20 days after Mid-Continent was
notified of his status as a Part 90 miner.

Mid-Continent does not contend otherwise. It admits that it
violated § 90.100 and that a penalty should be assessed for
Citation 9996024 (Tr. 9, 10, 203). The operator's principal
attack is focused on the § 104(b)} Order.

To proceed to Mid-Continent's arguments: As. a threshold
matter it asserts that § 90.100 conflicts with the Act. Speci-
fically, Mid-Continent claims the Act provides an option that the
regulation does not recognize. '

30 U.S.C., § 843(b)(2) provides as follows:

{2) Effective three years after December 30, 1969, any
miner who, in the judgment of the Secretary of Health and
Human Services based upon such reading or other medical
examinations, shows evidence of the development of pneu-
moconiosis shall be afforded the option of transferring
from his position to another position in any area of the
mine, for such period or periods as may be necessary to
prevent further development of such disease, where the con-
. centration of respirable dust in the mine atmosphere is

not more than 1.0 millograms [sic] of dust per cubic meter
of air, or if such level is not attainable in such mine,

to a position in such mine where the concentration of re-
spirable dust is the lowest attainable below 2.0 milligrams
per cubic meter of air.

The option, referred to by Mid-Continent, and not

incorporated in the regulation relates to the situation when the
concentration of 1.0 milligrams is not attainable in the mine.
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The operator's argument is without merit. It is true that
the regulation does not address a situation where a level of 1.0
milligrams cannot be attained. However, in the instant situation
the order was terminated when the atmosphere attained .06
milligrams. 1In sum, the operator has not presented a factual
situation within the terms of the statute.

In addition, when one compares 30 C.F.R. § 90.100 with the
broader respirable dust regulation, 30 C.F.R. § 70.100(a),
(infra) it is apparent the Secretary insists on extra precautions
when a Part 90 miner is involved.

Mid-Continent further argues that Windedahl's dust samplings
do not sguare with reality. Specifically, it is asserted that
Windedahl was out-by the face. In that location an anomaly
occurred: he generated a greater concentration of dust than
miners at the face.

I am not persuaded by the company's argument on the minimal
record presented here. A timberman, who is moving about at his
work stations, could generate more dust than miners at the
working face. Further, no credible evidence supports the view
that Windedahl "salted" his sampling cassette.

Mid-Continent further states that the § 104(b) Order is
invalid because Inspector Horbatko did not investigate the
situation at the mine.

The evidence is uncontroverted that Inspector Horbatko
relied on hearsay from Inspector McDonald as well as the
Pittsburgh computer generated information as to the results of
the dust sampling. It is apparent that the inspector did not
conduct his own investigation.

The basic issues raised by Mid-Continent were considered by
the Commission in a series of cases decided September 30, 1987.
Nacco Mining Company, 9 FMSHRC 1541, White County Coal Company, 9
FMSHRC 1578, Emerald Mines Corporation, 9 FMSHRC 1590, Greenwich
Collieries, 9 FMSHRC 1l60l. 1In view of the Commission's rulings,
I overrule Mid-Continent's motion to dismiss.

Finally, Mid-Continent states that the first set of dust
samples were an obvious aberration. Therefore, the company
should have been entitled to a resampling.

T disagree. The regulation is explicit. It does not
mandate any seccond sampling as is urged here.

The Secretary contends the violation is § & S, that is,
significant and substantial within the meaning of the Act. I
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agree. A violation of a similar dust standard 1/ for coal mines
has been held to be S & S. Consolidation Coal Co., 5 FMSHRC 378
({1983); 8 FMSHRC 890, 899 (1986). The Commission's view was
upheld on appeal in Conscolidation Coal Company v. Federal Mine
Safety and Health Review Commission, et al, 824 F.2d 1071 (D.C.
Cir. 1987).

For the foregoing reasons, Citation 9996024 should be
affirmed.

Civil Penalty

In the instant case the Secretary seeks to impose a civil
penalty of $725 for the violation of Citation No. 9996024, The
Secretary has not sought a penalty for the violation of the
§ 104(b) Order. Accordingly, in imposing a penalty I will only
address the evidence concerning Citation No. 9996024,

The statutory criteria to access such civil penalties is set
forth in Section 110(i) of the Act, now codified at 30 U.S.C.
§ 820(i).,

I find from the evidence that the operator's history of
previous violations is numerically high. Specifically, the evi-
dence shows the following citations and orders have been issued
to Mid-Continent:

Year S & 8 Non S & S Total Orders
1983 34 211 245 15
1984 185 280 465 14
1985 330 181 511 29
1986 473 141 614 59

The company offers evidence to show that its citations are
only average in the industry (Exhibits R30, R31, R32, R33, R37,
R38). I agree the evidence does show Mid-Continent's pro-
pertional increase in S & 5 violations generally corresponds to
the national increase in the years 1983 through 1986. It is,
however, still disturbing that the operator's § & $ violations
continue to increase from year to vear. The operator was negli-
gent in view of the time interval that elapsed between when it
received the notice concerning Windedahl's status and when it
completed sampling dust at the new work location., The record

i/ 30 C.F.R., § 70.100(a) which provides:
Each operator shall continuously maintain the average con-
centration of respirable dust in the mine atmosphere during
each shift to which each miner in the active workings of
each mine is exposed at or below 2.0 milligrams of re-
spirable dust per cubic meter of air as measured with an
approved sampling device and in terms of an eguivalent
concentration determined in accordance with § 70.206 (Ap-
proved sampling devices; equivalent concentrations).
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does not present any evidence concerning the operator's financial
condition., Therefore, in the absence of any facts to the
contrary; I conclude that the payment of a civil penalty as
provided hereafter is appropriate considering the size of the
operator and such penalty will not cause the company to dis-
continue in business. Buffalo Mining Co., 2 IBMA 226 (1973);
Associated Drilling, Inc., 3 IBMA 164 (1974); El Paso Rock
Quarries, Inc., 5 FMSHRC 1056 (1983). The gravity of the
violation is high since the violation is significant and
substantial. I do not credit the operator with statutory good
faith since the five samples were not taken within the prescribed
period of time.

On balance, and in view of the statutory criteria, I
consider a penalty of $300 to be appropriate.

Conclusions of Law

Based on the entire record and the factual findings made in
the narrative portion of this decision, the following conclusions
of law are entered:

1, The Commisé{on has jurisdiction to decide this case.

2. Respondent violated 30 C.F.R. § 90.100.

3. Citation No. 9996024 should be affirmed and a civil
penalty assessed therefor.

ORDER

Based on the foregoing findings of fact and conclusions of
law I enter the following order:

Citation No. 9996024 is affirmed and a penalty of $300 is
assessed.,

Distribution:

James H. Barkley, Esq., Office of the Solicitor, U.S. Department
of Labor, 1585 Federal Building, 1961 Stout Street, Denver, CO
80294 (Certified Mail)

BEdward Mulhall, Jr., Esg., Delaney & Balcomb, P.0O. Drawer 790,
Glenwood Springs, CO 81602 (Certified Mail)
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5203 LEESBURG PIKE
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DEC8 1987

DISCRIMINATION PROCEEDING

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)},
ON BEHALF OF H
JOHN P. GRINDER, : PITT CD 87~06
Complainant :
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Docket No. PENN 87-177-D
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Ve :
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KARL'S DRILLING CO., INC.,
Respondent :

ORDER OF DISMISSAL

Before: Judge Maurer

The Complainant, Secretary of Labor, with the consent of
the individual complainant, John P. Grinder, requests approval
to withdraw his complaint in the captioned case on the grounds
that the parties have reached a mutually agreeable settlement.
Under the circumstances herein, permission to withdraw is
granted. 29 C.F.R. § 2700.11. The case is therefore dismissed.

Distribution:

Covette Rooney, Esg., Office of the Solicitor, U. S. Department
of Labor, 3535 Market St., Philadelphia, PA 19104 (Certified
Mail)

Ralph L. S. Montana, Esg., RD #3, Box 122, Clarion, PA 16214
{Certified Mail)
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OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
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FALLS CHURCH, VIRGINIA 22041

DECY 1987

SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petiticner

.

Docket No. PENN 87-50
A,C. No, 36-02405-03658
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Greenwich Collieries No. 1
ROCHESTER & PITTSBURGH COAL
COMPANY,

o 0

Respondent :
DECISION

Appearances: Linda M. Henry, Esqg., Office of the Solicitor,
U.S. Department of Labor, Philadelphia,
Pennsylvania, for the Petitioner;
Joseph Yuhas and Joseph T. Kosek, Esgs.,
Greenwich Collieries, Ebensburg, Pennsylvania,
for the Respondent.

Before: Judge Xoutras

Statement of the Case

This is a civil penalty proceeding initiated by the peti-
tioner against the respondent pursuant to section 110(a) of
the Federal Mine Safety and Health act of 1977, 30 U.s.C.

§ 820(a), seeking a civil penalty assessment of $650, for an
alleged violation of mandatory safety standard 30 C.F.R.

§ 75.316, as stated in a section 104(d4d)(2) Order No. 2690667,
issued on August 5, 1986. The respondent filed a timely
answer and contest and a hearing was held in Indiana,
Pennsylvania. The parties filed posthearing briefs, and I
have considered the arguments made in the course of my adjudi-
cation of this case.

Issues
The issues presented in these proceedings are as follows:

'1. Whether the respondent violated the
cited mandatory safety standard, and if so,
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the appropriate civil penalty to be assessed
for the violation based on the criteria found
in section 110(i) of the Act.

2, Whether the inspector’s "significant
and substantial® (S&S) findings concerning the
violation are supportable.

3. Additional issues raised by the par-
ties in this proceeding are identified and
disposed of in the course of this decision.

Applicable Statutory and Regulatory Provisions

1. The Federal Mine Safety and Health Act of 1977,
Pllbe Lo 95_1643 30 UeSeCo § 801 ?j‘; Seg.

2. Section 110(i) of the 1977 Act, 30 U.S.C. § 820¢(i).
3. Commission Rules, 20 C.F.R. § 2700.1 et seq.

Stipulations

The parties stipulated to the following (Tr. 6-7):

1. The respondent is subject to the
jurisdiction of the Commission and the presid-
ing Administrative Law Judge.

2. The section 104(a) citation in gues-
tion, as modified to a section 104(d)(2) order,
was duly served on the respondent by an author-
ized representative of the Secretary of Labor.

3. The size of the respondent company is
8,580,078 tons of coal produced, or man-hours
worked, and the size of the subject mine is
565,108 production tons of coal.

4. The respondent's history of prior
violations consists of 168 violations for the
8-month period preceding the issuance of the
violation in issue,

5. The proposed civil penalty assessment

will not affect the respondent's ability to
continue in business.
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6. The violation was abated by the
respondent in good faith within the time fixed
by the inspector.

7. At the time of the issuance of the
modified order respondent's Greenwich No. 1
Mine was on "a {d) Chain, and there had been
no intervening clean inspections to remove
them from the (4d) chain."

8. The applicable ventilation plan for
the Greenwich No. 1 Mine, Review Number 28,
was in effect at the time of the issuance of
the violation in issue.

Discussion

The inspector initially issued a section 104(a) "S8&S
Citation No. 2690667, on August 4, 1986, alleging a violation
of 30 C.F.R. § 75.316, and the violative condition or practice
is stated as follows:

The approved ventilation and methane and
dust-control plan was not being complied with
in the D-5 active working section in that the
section is on full retreat mining and the oper-
ator does not have an approved ventilation
plan showing the ventilation system for retreat
mining in this area.

The inspector modified the citation on August 8, 1986,
to a section 104(d)(2) order, to reflect the correct date of
issue as August 5, 1986, and the justification for th=2 modifi-~-
cation states as follows:

No. 2690667 is being modified based on the
fact that when the condition was observed and
a discussion held with mine management, James
Kukura, General Manager, stated pillaring had
been done in the area for several months with
on-going inspections by MSHA and no one gues-
ticned the need of a ventilation plan so there-
fore using this in the thought process for
determining negligence it was determined to be
moderate., However, after telephone conversa-
tions with Williaw Onuscheck, company ventila-
tion engineer, and review of the ventilation
plan, it is appareut to this writer that the
company did have an approved ventilation plan
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for pillar mining prior to the date of issu-
ance for the D-5 area. However, the system of
mining changed, thus necessitating a need for
a new ventilation plan, and MSHA inspectors
had not been in this area prior to this
writer's observations of the violation,.

Petitioner's Testimony and Evidence

MSHA Inspector and Ventilation Specialist Samuel J.
Brunatti, testified as to his experience, training, and
duties, which include the review of underground mine ventila-
tion plans to insure that the system of mining coincides with
the approved plans. He confirmed that he issued the citation,
as modified to an order, during the course of a ventilation
technical inspection of the mine, (exhibit G-~1). He also con-
firmed that ventilation plan Review 28 was in effect at the
time of his inspection, and he stated that he was "fairly
familiar™ with that plan at the time of the inspection (Tr.
9-13).

Mr, Brunatti stated that he issued the violation after
observing retreat mining in the D-5 working section where
pillars had been extracted on the return side while driving
the section in, and rooms were being driven to the left side
off the intake side and pillars were being extracted "the
whole way across, creating a solid gob." Mr. Brunatti
observed that one row of pillars had been extracted, and "they
were on the second row" (Tr. 21). He issued the violation
because the respondent did not have an approved ventilation
face print covering the type of mining which was taking place,
and he confirmed this when he reviewed the ventilation plans
and prints (Tr. 14).

Mr., Brunatti confirmed that the inspection toock place on
August 5, 1986, and that his reference to August 4th was a
mistake (Tr. 13). He identified a copy of his inspection
notes cof August 5th, which reflect that "Gob air was coming
into the section in return entry,® and he confirmed that he
made this observation on August 5th. He stated that no venti-
lation plan was available to show this ventilation, and that
the approved plans are required to show how the section is to
e ventilated, with appropriate ventilation controls to
assure a positive pressure on the gob to keep methane gas
going away from, rather than back into, the active section.
None of the plans which he had reviewed showed how the gob
area was to be ventilated in the D-5 section (Tr. 19).
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Mr. Brunatti stated that while underground at the time
he issued the citation, respondent's safety inspector escort
Joseph DeSalvo advised him that a plan was in effect for the
mining which was taking place. When they arrived on the
surface, mine superintendent Lowmaster and general mine
manager James Cocora advised Mr, Brunatti that another MSHA
inspector had previously been in the same D-5 section area
which was cited and that the same type of mining was taking
place. Based on this information, Mr. Brunatti issued a
section 104(a) citation with a "moderate” negligence finding
because "I felt that if one of our inspectors didn't observe
it to be a violation, I didn't feel maybe the company did"
(Tr. 20).

Mr, Brunatti stated that after issuing the citation, he
spoke with the inspector who had been in the area previously
and learned that pillar mining was taking place at that time
on the return side only, and that the left or intake side had
not as yet been developed or pillared. Mr. Brunatti stated
further that he also spoke with respondent's ventilation
engineer William Onuscheck by telephone, and Mr. Onuscheck
led him to believe that there was some miscommunication
between his office and mine management in that the mine venti-
lation plans that had been submitted did not correspond to
the type of mining taking place in the D~5 area on August 5.
Mr. Brunatti stated that he was left with the impression that
the respondent had submitted a ventilation plan for review
without mine management at the mine level being aware of it,
and he came to this conclusion because of statements made by
Mr. Lowmaster and Mr. Cocora that they had never seen the
plan even though it was the one in effect at that time, and
they "were stunned" that it was the plan which was in effect.
Mr, Onuscheck assured Mr,., Brunatti that he would submit a
plan to correspond with the mining taking place to MSHA's
Pittsburgh Office for approval (Tr. 20-26).

Mr. Brunattl stated that based on the aforesaid conversa-
tions with mine management, including Mr., Onuscheck, he con-
cluded that the respondent submitted face prints as part of
the mine ventilation plan without management at the mine level
being aware of it, and that the plan submitted did not corre-
spond with the type of mining that he observed going on.

Mr. Brunatti also stated that when he first showed mine manage-
ment the plan which was in effect, he felt that they realized
that they needed a plan for the mine area other than the one
which had been submitted as part of Review No. 28,

Mr, Brunatti did not believe that Review No. 28 pertained to
the area being mined (Tr. 28). Mr. Brunatti believed that

the respondent knew that it was requirad to submit new face
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prints when it changed itz system of mining, and as an
example of this, he identified a copy of Review 27, which had
previously been submitted to show how the return and intake
pillars and gob would be ventilated (Tr. 29-30; exhibit G-3}.

Mr. Brunatti identified exhibit G-4, as a copy of the
ventilation plan addendum made a part of Review 28, as sub-
mitted by the respondent to MSHA to abate the violation, and
he explained the map shown on page three of the plan (Tr,
31-34). Mr. Brunatti confirmed that a mine operator may at
times use the same ventilation face print to cover different
mine entries or sections if every section and entry uses iden-
tical ventilation systems. However, this was not the case
when the violation was issued, and any time changes occur in
the ventilation system or direction of airflow, an operator
is required to submit an addendum to the ventilation plan to
the district manager before making any changes {(Tr. 38-39).
Mr. Brunatti explained the meaning of "mirror image" ventila-
tion plans, and confirmed that it did not apply in this case
because "they took rooms and pillared off the return side and
also drove rooms and pillars off the intake side,” and the

respondent had no approved plan for mining off both sides
(Tr. 40). -

In response to further guestions, Mr. Brunatti confirmed
that the essence of the violation lies in the fact that the
respondent was in full retreat mining and had no ventilation
plan to cover full retreat mining both left and right, left
off the intake, right off the return, and pulling everything
solid across (Tr. 41-42). He confirmed that the section was
not being ventilated properly because the air going out of
the gob was coming back on the return side of the section
(Tr. 45). He explained the change in the mining system which
prompted him to issue the citation for not having submitted a

new ventilation plan to cover that change as follows (Tr.
49~50) ¢

THE WITNESS: Originally they had a plan
approved, as they were driving the entries

they drove rooms to the right off the return
gide and pillared those; and they did that.
When they advanced the section to its limit,
then they started driving rooms left off the
intake and pulling pillars and connecting that
gob on the return sgide:; that’s when it necessi-

tated the change. Not a change so much as a
new plan.
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JUDGE KOUTRAS: And since they had this prior
plan, that led you to believe that they had
prior knowledge that they were required to
submit a new plan when they went to a differ-
ent system of mining, is that correct?

THE WITNESS: Yes. On previous ventilation
reviews, they have submitted those plans.

On cross—-examination, Mr. Brunatti confirmed that he
believed the violation was "significant and substantial"
because the section was not being properly ventilated in that
air was coming out of the gob back into the section in the
number 3 entry which was a return, and he could feel the air
(Tr. 59). He agreed that the gob air is supposed to go into
a return, but that "the pressure is to be from the section
through the gob to the return, not the pressure from the gob
through the gob back into the return™ (Tr. 57). He could not
recall taking any smoke tests, but he did take methane read-
ings at various locations in the section, but found no exces-
sive levels. The highest methane reading on the section was
.2 percent, and he agreed that methane was not a problem on
the day of his inspection (Tr. 57-58).

Mr. Brunatti confirmed that the system of mining he
observed taking place on August 5, 1986, in the D-5 section
was retreat mining in which rooms were originally driven up
and pillared on the return side, and he agreed that the
respondent had a plan for this. However, after reaching the
limits of the mined entries, rooms were driven to the left
off the intake side, and pillars were being extracted, thus
creating one gob from the intake side to the return side.

Mr. Brunatti believed that retreat mining and pillar mining
are interchangeable terms. He agreed that the respondent had
an approved plan to pillar the right return side, but did not
have a plan to drive the rooms off the left intake side to
extract the pillars off the solid back to the other gob. 1In
his view, when mining moved from the right side, which had
been pillared, to the left side, the system of mining was
changed from mining rooms off the return side to the system
of mining rooms off the intake side, and the system of venti-
lation was also changed. Since there was no plan drawing to
cover these changes, Mr. Brunatti believed that a violation
of section 75.316 occurred, He also alluded to the criteria
for ventilation plan approval found in section 75.316-~1, and
confirmed that the essence of the violation lies in the fact
that the respondent changed its mining system and failed to
submit a ventilation plan to correspond with that change (Tr.
59-66). ’
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Mr. Brunatti stated that when he discussed the citation
with Mr. Lowmaster and Mr. Cocora outside the mine, they went
through the ventilation plans and tried to f£ind a drawing for
the D-5 section, and they admitted that they had no plan to
cover the area in question (Tr. 73), Mr. Brunatti identified
exhibit R-2 as a face ventilation plan, and confirmed that it
was a part of ventilation plan Review 28 which was in effect
at the time the citation was issued. °"He described what is
depicted in that plan as "a working section completely sepa-
rated and isolated from a gob on the right side by permanent
stoppings and pillar mining being done on the left off the
intake side, not connecting the gobs, but leaving a separa-
tion by the use of permanent stoppings and bradishes™ (Tr.
74)., He elaborated further by stating -that "The area on the
right side of that section had been pillared out at one time
and now has been separated by permanent stoppings. In
essence vou've created, you have two gobs there” (Tr. 73).

Mr. Brunatti totally disagreed that exhibit R-2 depicts
the system of mining and ventilation in use at the time of his
inspection, and confirmed that what he observed is what is
depicted in exhibit G-4, pg. 3, the plan which was submitted
to abate the violation (Tr. 77). Mr. Brunatti stated that he
could not specifically recall whether Mr. Lowmaster,

Mr. DeSalvo, or Mr. Cocora produced exhibit R~2 during their
discussions, and he believed "they were just grabbing for
straws for something that they thought would cover" what they
were doing. Bven if theyv had produced exhibit R-2,

Mr. Brunatti still believed it d4id not cover what was going

on in the D=5 section (Tr. 79). Mr. Brunatti stated that no
one can tell from exhibit R-2 when the pillars on the right
and left side were pulled, and that is why it does not per-
tain to the system of mining taking place. He also indicated
that the print shows two gobs being totally separated with
permanent stoppings and with blocks of coal left in, while the
avstem of mining actually taking place on August 5, on the D-5
section was not leaving a vow of coal blocks or stoppings (Tr.
807 .

Mr., Brunatti further explained the differences between
the ventilation system he observed on August 5, and what is
depicted on exhibit R-Z, and pointed out that one of the dif-
ferences was that no permanent separation was being maintained
petween the two gob areas as it is depicted on the print (7Tr.
85-89)., He also explained what he considered to be major dif-
ferences in ®-2 and G-4 (Tr, 95-101; 104-106).
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Mr. Brunatti confirmed that the respondent could continue
to use the face print used to abate the violation, exhibit
G-4, pg. 3, if they start mining elsewhere as long as the same
system of mining is used. He explained the meaning of "same
system” as follows (Tr. 103):

THE WITNESS: If they're just going to drive
entries up and room and pillar to the right
side or the return side, that would be a
one-face print for that, just showing that,
how they'll ventilate that section plus assure
positive pressure from the section to the gob.

Now, if they want to go up and do that and
then pull pillars coming back out, then they
need a face print to show not only how they'll
ventilate the section, but also how they'll
assure ventilation to that gob to keep the air
off the section from the gob air.

Mr. Brunatti explained further that in order for plan
print R-2 to be effective, once pillaring started on the left
side, a row of permanent stoppings must be in place to prevent
the air from the right side from coming into the left. There
was no way this could have been done on August 5, because
pillaring was taking place across the section without leaving
any separation, and any variation in the prints would require
prior MSHA approval because the system of ventilation was
changed and the plan is supposed to reflect the system of min-
ing as well as the system of ventilation being incorporated
(Tr. 106-107). Mr. Brunatti confirmed that prints R-1 and
R-2, both reflect the same system of mining, namely, retreat
pillar mining. However, the conditions which prevailed on
August 5, were different from those raflected in R-2 (Tr.
109).

MSHA Inspector and Ventilation Specialist Richard Zilka,
testified as to his experience and duties, which include the
review of all mine ventilation plans in MSHA District No. 2.
He confirmed that he holds a degree in mining engineering
from the Universitv cf Pittsburgh. He stated that he reviews
all addendums tc mine ventilation plans which are required to
ve submitted every & months, including changes in ventilation,
and he explained the procedures for this review (Tr. 118-122),

Mr. Zilka stated that his review of ventilation prints
R-2 and R-1 indicates significant differences in the manner
in which the two gobs are being ventilated, and that it would
require a change or an addendum to be mining as the two
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prints indicate. Assuming that print R-1 accurately reflects
what was taking place on August 5, print R-2 would not as a
matter of policy in his district be an acceptable face print
to cover that situation (Tr. 123). In explaining the respon-
dent's plan "variations" provided for in R-3, Mr. Zilka
stated as follows (Tr. 124-126):

A. The variations that they're talking about
would be considering, if you have a five-entry
system you submit one plan that shows you
mining say, Number 1 Entry, and the Number 2,
3, 4 Entries, how the back checks are set up
so it's ventilated while they're mining the
Number 1 Entry.

Variations is that we wouldn't require
them to show how Number 2 Entry's being mined,
Number 3 Entry and Number 4, repetitive.

These are variations. We don't require that.
One face print would suffice for that.

Q. The differences that you have noted, and I
think you stated it as mainly the permanent
stopping between R-2, that is shown on R-2 and
the abatement plan that is shown on Government
Exhibit 4; are you following me?

A. Yes.

Q. Would that be the kind of variation that
the company could do by themselves?

A. ©Not according to District policy, it would
not be accepted.

Q. Now, you talk about District policy. Do
you have reason to believe that Greenwich
Number 1 Mine or R & P Coal Company is
familiar with District policy?

A, Yes. On numerous occasions, the situation
of how face prints, what are to be on face
porints and addendums to them to be submitted
have been discussed with R & P personnel on
numerous occasions.

Q. Have you had such discussions with R & P
personnel?
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A. Yes,

Q. Have you had such discussions prior to the
time that this citation order was issued in
August of 19867

A. Yes,

Mr. Zilka stated that based on his conversations with
respondent's personnel, they should have been aware of the
fact that print R-2 was unacceptable for what was going on in
the section on August 5. He explained that the system for
ventilating the gob should be marked down accurately to assure
that there is no chance of gob air containing high methane or
black damp coming back on the miners. He indicated that one
of the primary differences between prints R-2 and R-1 is the
differences between how one ventilates two gobs separately as
opposed to ventilating one gob (Tr. 128).

Mr. Zilka identified exhibit G-5 as 1983 cover letters
concerning an overall packet of ventilation plans submitted to
MSHA's District Office by the respondent covering all of its
mines, Included in the packet were the specific plans for
each mine which were submitted every 6 months. However, the
respondent was still required to submit new plan addendums
when changes in the system of mining and ventilation occurred,
and this is reflected in the correspondence (Tr. 129-132). 1In
response to further questions, Mr., Zilka stated (Tr, 132-134):

Q. Let's assume that a company is using
pillar mining on one side and pillar mining on
the other side of an entry. And let's assume
that they are always pillar mining but that
their system of ventilation changes from one
side to the other.

Does not the District Office, would they
or would they not consider it a violation of
75.316 not to submit a face print for the
other side of the entry?

A, Absolutely; Just because you're pillar
mining does not mean that your face ventila-
tion plan is exactly the same every time,
especially if you're pillaring, if you're
driving entries and you're mining on the right
and pulling those pillars on the right side or
pillaring on the left side; you could change
the ventilation, you could be taking the air
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up on the right side and dumping it or when
you're mining on the left you could still be
doing the same thing but in~-. It would be
different, let me assure you,

Q. When you say it would be different, what
would be different?

A. The face ventilation system, "how you're
ventilating the gob area, either to the left
or the right of you.

Q. " aAnd under 75.316, would a company be
required to submit a face print for that next
section?

A, Yes.

Q. Even if they were using pillar mining in
both sections?

A, Even if they're using pillar mining. If
they're using a different ventilation system,
the way they're setting it up and ventilating
the gobs, they would have to submit a new
plan.

Mr. Zilka confirmed that in an effort to reduce the
amount of paperwork being submitted by the respondent with
respect to its ventilation plans, the respondent was
requested to eliminate those face prints which were not being
used and to submit them at the time they intended to use them
(Tr. 136). Mr. Zilka stated that he has "briefly looked at”
plan Review 28, and based on the conditions cited by
Inspector Brunatti as a violation in this case, he could find
no face print which would correspond to the ventilation which
existed on August 5, 1986 (Tr. 138). Mr. Zilka agreed that
Mr. Brunatti's order was in compliance with MSHA district
policy, and he confirmed that as a matter of policy, the mine
ventilation system is considered to be a part of the mining
system, and that the respondent is aware of this (Tr.
139-142),

On cross-examination, Mr. Zilka confirmed that regard-
less of the same mining system being followed in a mine,
ventilation systems vary even though the mining system may
stay consistent. Prints R-2 and R-1 reflect plans for venti-
lating two separate gobs, and he believed that both have been
approved by the district manager (Tr., 143-146). A “"typical"
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face plan is one that shows how the face area is being venti-
lated, and if there is any deviation from that plan, another
plan has to be submitted for approval (Tr. 154),.

Mr. Zilka was of the opinion that the respondent could
not use face print R-2 as a typical print for the conditions
observed by Mr. Brunatti, and as shown in print R-1, because
the two prints contain different ventilation systems (Tr.
161). Mr. Zilka confirmed that his understanding of the
violation is that Mr. Brunatti found the respondent in full
retreat pillar mining on August 5th with no ventilation plan
to cover what was going on (Tr. 169). Face print R-2, would
not apply because it shows a different system of ventilation
with two gob areas separated by a btopplng going all the way
up to the face (Tr. 179).

In response to further guestions, Mr. Zilka confirmed
that he did not discuss face print R-2 with the respondent,
but has discussed similar prints and changes that may occur.
He discussed the matter with Mr. Onuscheck after the viola-
tion was issued and advised him that face prints could not be
mixed, and that print R-2 was not acceptable in a situation
where one is pillar mining on the right side and then goes
over to the left side and starts pillaring and pulling back
(Tr. 183~184).

Respondent’'s Testimony and Evidence

Joseph N. DeSalvo, testified as to his background and
experience, and confirmed that he is employed by the respon-
dent as a safety inspector. He holds a B.S. degree in educa-
tion from Indiana, Pennsylvania University. He confirmed
that he accompanied Inspector Brunatti during his inspection
on August 5, 1986. He identified print R-1, which is identi-
cal tc G-4, as a diagram of how the D=5 section looked on the
day of the inspection, and he described what he and
Mr. Brunatti did by reference to an enlarged copy of R-1 (Tr.
186~191).

Mr. DeSalve confirmed that face print R-1 depicts the
system of mining and the system of ventilation on the D-5
section on the day of the inspection, and he stated that the
print was submitted after Mr. Brunatti issued the violation,
and it was approved at that time as part of the ventilation
plan (Tr. 192). Mr. DeSalvo stated that while underground,
he advised Mr., Brunatti of his view that the manner in which
the gob was being ventilated "was the best possible way that
it could be ventilated,” and that Mr. Brunatti agreed with
him (Tr. 193). They then went to the surface and discussed
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the matter with superintendent Lowmaster and division manager
Cocora. Upon review of the face prints contained in plan
Review 28, management came to the conclusion that face print
R-2 reflected what was taking place in the D-5 section, and
this opinion was conveyed to Mr. Brunatti, but he disagreed
(Tr. 194-195),

On cross—examination, Mr. DeSalvo confirmed that
Mr. Brunatti reviewed the face prints  produced by mine manage-
ment before issuing the citation, and that the "whole packet”
of prints was reviewed. However, management concluded that
R-2 "applied the best" (Tr. 197). When asked why management
would not specifically know which face print applied, rather
than going over the entire package to find one which may have
applied, Mr. DeSalvo responded "I don't really specialize in
those plans, neither do people like Mr. Lowmaster. * * * that
particular day we did try to contact the ventilation engineer
at the mine, and he was unavailable for certain reasons, but
we were not the specialists in ventilation® (Tr. 197).
Mr. DeSalvo confirmed that prior to the group discussion con-
cerning the prints, he had not seen Review 28 (Tr. 198). .When
asked whether Mr. Lowmaster was surprised concerning the
prints in Review 28, Mr. DeSalvo responded "in the past we had
submitted more specific drawings, and I think that may have
been a bit of surprise to Mr. Lowmaster, but I don't think the
packet itself" (Tr. 199). When asked why the respondent
stopped submitting more specific prints, Mr. DeSalvo responded
"I really don't get involved in that end of it" (Tr. 199,

Mr. DeSalvo conceded that face print R-2 is less spaecific
than prints submitted in the past, and it does not specify
that it is a drawing for the D-5 section. In response to
further questions, Mr. DeSalvo stated as follows (Tr. 199-200):

0. Isn't it true that Mr., Lowmaster said when
you came up above ground to Sam that the
prints didn't match their mining system that
was going on at the time?

A, I remember Mr, Lowmaster saying something
similar to that, but I'wm sure, the context
that I took what Mr. Lowmaster was saying in
was I believe at that time the packet con-
tained somewhere around 20 or 25 prints, and
we were operating five sections. So, many of
the prints really didn't apply to the number
of sections that we had.
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Q. Do you have any idea from the conversations
that were going on between Sam and Mr. Lowmaster
at the mine, whether Mr. Lowmaster had indicated
that he had ever seen Review 28 before, the
prints in Review 287

A. I don't honestly recall Mr. Lowmaster
saying that, but then I wasn't in the room all
the time.

Mr. DeSalvo confirmed that all of the blocks of coal
shown across the top of the section on R-1 had been pillared
and mined at the time of the inspection, and that the area to
the right side of the print was a mined-out gob area, but
there was no separation between the two gob areas (Tr.
202-203). Mr. DeSalvo stated that there was "very little
difference” between prints R-1 and R~2, and that R-2 "is
close enough" to what was going on in the D-5 section (Tr.
205-206). He then stated that there are definitely differ-
ences, and though he is not-a ventilation specialist, his
understanding as a-miner of the basic ventilation of a mine
indicates to him that the ventilation shown in R~1 and R-2 is
the same (Tr. 206). Mr. DeSalvo confirmed that while the
stoppings shown on R-2 are needed, he could not explain why
because he did not participate in the drafting of that print
{(Tr. 210). Although the prints look the same, he was not
sure why the coal blocks shown in R-2 were left as shown, but
agreed that if mining continued in the same area they would
eventually be pulled (Tr. 211).

Mr. DeSalvo confirmed that the respondent has previously
been cited for ventilation plan violations under circumstances
similar to those in the instant case, but he could not recall
the details of those prior citations. He recalled one cita~
tion issued by Mr. Brunatti subsequent to the one issued in
this case for failing to change a plan or submit a print (Tr.
212-213).

William Onuscheck, respondent’s Ventilation Engineer,
testified as tc his education, ventilation training, and
experience, He confirmed that plan Review 28 contains typi-
cal rather than specific face plans, and confirmed that the
respondent does not submit specific ventilation plans pertain-
ing to the ventilation employed on any particular mine sec-
tion. He stated that at one time, the respondent submitted
specific plans to MSHA, but this became cumbersome. He iden-
tified exhibit R-5, which was not offered and received as
part of the record in this case, as a "binder" containing
ventilation plans which was submitted to MSHA's district
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office on May 10, 1983. The exchange of correspondence con-
cerning this binder is reflected in exhibit G-5. The binder
contained an accumulation of all previously submitted and
approved face prints (Tr. 214-221).

Mr. Onuscheck explained that the prior procedure of sub~-
mitting specific face plans to be added to the binder resulted
in practical paperwork problems and delays in having plans
approved. As a consequence, he met with MSHA's District
Manager Huntley, and they worked out a different system for
submitting ventilation plans, namely the submission of "typi-
cal plans." Subsequent meetings with Mr. Emil Piontek,

Mr. Zzilka's co-worker in MSHA's ventilation department,
resulted in the formulation of a typical packet of face venti-
lation plans covering the driving of entries, rooms, stumping,
driving roows and entries with multiple splits, and advance
and retreat stumping of rooms. All of these typical plans are
incorporated as part of Review 28, and there are 20 such
plans, one of which is R-2 (Tr. 221-222). Mr. Onuscheck iden-
tified a copy of a letter dated December 12, 1984, addressed
to Mr. Huntley, submitting two packets of typical face ventila-
tion plans used in the respondent's mines (Tr. 224). Plan R~2
was among the packets submitted, and it was also submitted as
part of Review 28 for the Greenwich No. 1 Mine in February,
1986, and subsequently approved by MSHA on June 4, 13986 (Tr.
225),

MSHA's counsel disputed any assertion or inference that
MSHA accepted the binder as the respondent's ventilation plan.
Counsel asserted that the binder was simply acknowledged as
part of the effort to cut down on paperwork, but that MSHA
made it clear to the respondent that specific face ventila-
tion plans needed to be submitted and "it never was accept-
able to the district office that you just submit a general
plan and then go do whatever you want as a variation of that
plan®™ (Tr. 227). Mr. Onuscheck further explained as follows
(Tr. 229-230):

THE WITNESS: Yes, and I don't want to give
vou a false impression, even with the binder
there were times when we would be mining, even
with all those plans, we still wouldn't have a
olan incorporated into the binder for the type
of mining we were doing.

JUDGE KOUTRAS: That's right, what would you
do then?
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THE WITNESS: So we woul
submitting.

JUDGE KOUTRAS: Submitti

THE WITNESS: Yes, so if

d have to keep on

ng?

we kept on, at this

point our binder would, we'd probably have

four of those by now. W
we went to the typical,
the binder.

MSHA's counsel confirmed
acceptable to MSHA's District
were acceptable., However, if
or ventilation systems, a new
submitted. Counsel explained
as follows (Tr. 234-235):

MS. HENRY: Your Honor,
established by Mr. Zilka
informed R & P represent
ous times, of what MSHA'
typical was. -

JUDGE KOUTRAS: Which wa

MS. HENRY: That typical
plan;, and let's say vou'
entry, you use that plan
I'm getting this right.

the second entry and it'
may use that plan again.

Or if you're pillar
have particular plans, a
the next block, vou can

It doesn't mean tha
you c¢reate a gob where n
can use that plan.

JUDGE KOUTRAS: wWell let
the bone of contention h
hand Mr. Brunatti believ
rate, distinct gob areas

M5, HENRY: No, you have
are two separate, distian
the face print that they

hich, at which point,
20 typicals instead of

that while the binder was not
office, the "typical packets"”
there is a change in the mining
plan would still have to be

the meaning of a "typical plan"

I think it's been well
*s testimony, that he
atives of this numer-
s 'definition of what

s7?

means you can use a
re driving up one

. I want to make sure
You start going up

s the same thing, you

ing out one block, you
nd you go to pillar
use that plan.

£t in situations were
o gob was before you

me ask you this: Is
ere that on the one

es there were two sepa-
on August the 5th --

it reversed. There

ct gob areas shown on
tried to pass off.
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And,

JUDGE KOUTRAS: On the face print, but they
didn't have two separate =--

MS. HENRY: They didn't have two separate
gob --

JUDGE KOUTRAS: They just had one?
MS. HENRY: Right.

JUDGE KOUTRAS: They didn't have a sketch for
that?

MS. HENRY: Right.
JUDGE KOUTRAS: And that's the violation?
MS. HENRY: That's it in a nutshell.

at (Tr. 238-241):

* * ke * * * *

JUDGE KOUTRAS: Couldn't the conditions change
from day-to-day?

MS. HENRY: These conditions had changed,
obviously small conditions could change from
day~-to~day, but the act of creating one gob
and going over to the intake section and min-
ing the intake section is the kind of, as
there was testimony, is a kind of major wvaria-
tion, a kind of major change that requires a
new face print.

= % ¥ k4 i i %
MS. HENRY: A typical plan. We're saying that
Greenwich has, and R & P has been iaformed,
it's not like they're left out there to dry in
the wind -~

JUDGE KOUTRAS: Intformed of what?

MS. HENRY: -~ about what typical means.
They've been told that.

JUDGE KOUTRAS: Well, what does it mean?
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MS. HENRY: It means that if you, on certain
limited circumstances such as mining
entry-by-entry or block-by-block —-

JUDGE KOUTRAS: Right.

MS, HENRY: -- you can use the same plan with-
out submitting a new one. It does not mean
that if you go from the return side of the
entry to the intake side of the entry and
start mining there that you can use the print
that they were claiming applied.

Mr. Onuscheck stated that since the submission of the
typical plans, and prior to the respondent's dealings with
MSHA's Hastings field office, the respondent has mined
approximately 15 million tons of coal, and noc one has ever
questioned the use of the typical face plans even though
various mining methods were used. He indicated that in the
year and a half prior to the issuance of the citation by -
Mr. Brunatti, the use of typical face plans was not an issue.
He believed that the Hastings field office was unfamiliar
with the use of the typical face plans, but since the
district manager accepted them, he further believed that the
respondent has complied with the requirements of section
75.316 (Tr. 241-242).

Mr. Onuscheck confirmed that face print R-2 is the plan
that was submitted by the respondent when it submitted its
original typical plans, as well as later when it submitted
Review 28 for the No. 1 Mine. He identified print R-1 as the
plan submitted to abate the violation issued by Mr. Brunatti,.
He described the similarities and differences in the two
plans, and while he conceded that there are differences in
the manner in which the gob is being ventilated, he did not
believe that they are significant (Tr. 254-256). He confirmed
that R-Z depicts what was going on on the D-5 section in terms
of pillar mining and ventilation at the time the vioclation was
issued (Tr. 257).

On cross-—examination, Mr, Onuscheck stated that once a
typical plan is filed and approved by MSHA, thes vehtilation
direction could be changed without notifying MSHA or submit-
ting another plan, because to do otherwise would reguire a
new plan every day or every hour. He did not believe that
finishing one gob on one side of the entry and starting
another gob on the other side is important enough to require
the submission of a new plan (Tr. 259). He confirmed that

2087



during his conversation with Mr. Brunatti, they discussed
"typical" plans as compared to "specific" plans, aand that
when he asked Mr. Brunatti why he issued the citation,

Mr. Brunatti responded that there was no plan explaining
exactly what was going on in the D-5 section (Tr. 261).

Mr. Onuscheck stated that he believed he was complying with a
variation of plan R-2, but not the exact plan, and that

Mr. Brunatti insisted that he was not complying with "an
exact replica of what we were doing." 1In order to do this,
up~to~date maps, rather than plans would have to be submitted,
and this was done to abate the violation (Tr. 262).

Mr. Onuscheck confirmed that R-2 "is close to" what was going
on in the D=5 section when the citation was issued (Tr. 263).

Mr. Onuscheck confirmed that face print R-2 was not sub-
mitted to abate the violation, even though it had previously
been accepted by the district office, and represented what
was going on in the D-5 section, because he believed an order
may have been issued by Mr. Brunatti. Rather than argue
about it, and to achieve abatement as fast as possible, "it
was simple just to make up a plan and send it in to abate-the
violation" (Tr. 279). .

Mr. Onuscheck confirmed that the plan binder previously
referred to consisted of previously submitted and approved
face plans, and that it was put together as a matter of con-
venience for the district office and "we just listed them and
instead of sending down 40 face prints for whatever mine it
was, we just listed the numbers" (Tr. 282). Mr. Onuscheck
confirmed that prior to Mr. Brunatti's citation, pillars had
been pulled and extracted utilizing print R-2. With regard
to the prior submissions of the typical plans, he stated as
follows (Tr. 284-286):

Q. So it's true, then, that those plans that
you drew up were not specific for Greenwich
Mine; in fact, when you draw them up you
didn't even have Greenwich in mind since
Greenwich is not under R & P's Jdirection?

A. Right. At the time we didn’t have
Greenwich in wmind. When we took over, and we
made studies of the Greenwich Mine prior to
taxing over, we spent, oh, I'd say a month up
there, a good month going over their plans and
how they mined and everything.

Their type of mining was very similar to
ours. We tailored a typical plan and added
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two other face plans to our typical. In addi-
tion to the typical we added two other plans,
because mine management said that, you know,
these, we want to put them in with your
typicals.

Q. Were you mining D-5 at the time, Section
D-57

A. When we started managing; no.

Q. Mr. Onuscheck, do vou understand that the
use of a typical face plan has been estab-
lished by the testimony from Mr., Zilka, means
only mining from entry-to-entry or from
block-to-block, that it does not cover a situa-
tion where you go over from an intake side to
a return side?

A. No, ma‘am. Without hearing his testimony
I donft agree that it's just, how did you say,
adding an entry?

Q. Yes, either adding an entry or going from
block~to-block, those are the only cases in
which you could use a typical plan?

A. No, we take the opinion that we, you can
vary a lot more than just that.

0. But hasn't MSHA told you that you can't
vary a lot more than that, that that's the
only variance you can have under typical
plans?

A. We hear a lot of things from MSHA, ma‘am,
I don't know if they've ever said, specified
how far you can go.

Q. Has MSHA ever told you that you're varying
too rmuch on the typical plans, that you can't
vary as much on your typical plans?

A, Prior to Sam's vielation, I don't think
they did. Now, recently, they have been gques-
tioning the face plans, the typical face plans
quite a bit in the last couple of months, or
I'd say even the last half of year. But prior
to Sam's violation, I don't believe they had.
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Michael Ondecko, stated that he is employed by the
respondent as a ventilation engineer, holds a B.S. degree in
mining engineering from the Penn State University, and he
testified as to his experience and duties. He confirmed that
he and Mr. Onuscheck worked together in the preparation and
submission of plan Review 28, and the face print packet that
was part of that plan. Mr. Ondecko identified exhibit R-2 as
a page from the packet submitted with plan Review 28 that was
submitted and approved by MSHA. R-~1 is the addendum which
was sent in to abate the citation issued by Mr. Brunatti, and
R~-2 is a face print which had previocusly been submitted and
approved, and it was in effect at the time the citation was
issued (Tr. 303-307).

Mr. Ondecko explained what he believed to be the similar-
ities and differences in face prints R-1 and R-2, and he
stated that had Mr. Brunatti been on the section a week or
two prior to his inspection, he would not have observed as
much gob being extracted, and at that time the two prints
would have been very similar. He indicated that without the
extraction of the five stumps which he identified between the
No. 11 and No. 12 rooms on face print R~2, the two prints
would look the same.- In his opinion, there was no need to
send in a new face print for the specific location because it
was already covered in print R-2. He confirmed that the only
difference in the two prints is the amount of mining which is
taking place. Otherwise, they would perhaps be identical
(Tr., 307-311).

In response to a question as to the ventilation direc-
tional arrows shown on R-1l, indicating that return air was
going to the right, Mr. Ondecko stated as follows (Tr.
311-313):

G. @® * % And the guestion was if we show the
alr going to the right, why do we think we can
move the air in another direction. Do you
have an answer for that guestion?

A. Possibly to clarify that, it is when these
face prints are sent in they're to show
general face ventilation patterns. Itfs not
uncommon for some of our sections to have two,
three thousand feet of gob area, and it's not
uncommon for air to come out of a crosscut in
the opposite direction as shown on the map.
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But it does not, in any fact, say that
we're ventilating the gob any differently,
we're still pressurizing the gob and we're
loosing, when MSHA is looking at this plan,
they're looking at the general plan that may
show the ventilation pattern is going in the
same direction.

And we've had instances at out mines
where violations have been vacated because of
an air directional arrow in, say, one crosscut
out of eight was going in the wrong direction.

And Pittsburgh has said that you show the
basic ventilation pattern; we can't hold you
down to every crosscut that has ventilation
coming out of that crosscut.

But there are certain situations where
gob will tighten up here, (indicating) and not
be as tight here to where you can only control
that gob with canvas checks and do the best
you can to pressurize your gob.

And in some cases you will have air flow
coming out in the opposite direction, but it
doesn't say that you're still not pressurizing
the system. Okay, the system is still func-
tioning properly.

On cross—examination, Mr. Ondecko confirmed that he was
not at the mine when the citation was issued. He agreed that
the ventilation plan states that air flow must be maintained
over the gobs so that it is course away from the active work-
ing section. He indicated that there are times when all of
the air does not go away from the working section, and all
that is required to be shown on a plan is a general ventila-
tion pattern (Tr. 313). Mr. Ondecko stated that it was possi-
ble that Mr. Zilka may have advised him that a ventilation
plan showing a double split of air could not be used as the
same plan for a single split of air, but he could not recall
such a conversation (Tr., 314).

Rebuttal Testimony

Inspector Brunatti testified that any "system of mining®
necessarily includes a "system of ventilation," and that the
two go hand-in-hand. 1In his view, the term "typical plan"
means one that is approved for a particular mine, and that

2091



section 75.316-2 makes it clear that a typical mining method
should correspond with a typical ventilation pattern on a
mine-by~mine basis (Tr. 316). He reiterated his disdgreement
that face print R~2 could be used in mining across the stumps
shown in print R-1, and no ventilation controls are shown on
R-2 sc as to control the air going to the gob being created
by mining across the area and taking out the stumps (Tr.
316-321). He confirmed that when he spoke with Mr. Onuscheck
by phone, face print R~-2 was not mentioned, and when he
advised Mr. Onuscheck that there was no print to correspond
with the mining taking place "he left me with the understand-
ing he'd get one in and get it submitted" (Tr. 322).

Mr. Brunatti confirmed that even if Mr., Onuscheck had pro-
duced print R-2, he would have rejected it because it was
totally unrelated to the mining which was taking place (Tr.
323).

Referring to an enlarged diagram of face print R-1,
Mr. Brunatti stated that the ventilation controls are differ-
ent from those on R-2, and he explained how he determined
that some of the air from the gob was leaking into the active
working section, and how the gob pressure was other than that
shown on R-2. 1In his view, had a proper face print been sub-
mitted, and the wventilation controls shown therein been
followed, the air leakage problem would not have existed (Tr.
327-338).

Mr, Brunatti stated that at the time he discussed the
citation with mine management at the mine, he was shown sev-
eral face prints, and while some of them may have closely
resembled the approved ventilation plan, none of them resem-
bled the mining which was actually taking place. He denied
that he insisted on a face print depicting exactly what was
going on, and stated that he would have accepted any plan
that reasonably approximated what was going on, but he does
not consider R~2 to be such a reasonable approximation (Tr.
342-345), de confirmed that while district policy allows
reasonable variations in the ventilation methods shown on
face prints, if such variations affect the manner in which an
area is being ventilated, or if changes ars made in the direc-
tion of the air or in the system of mining, they would not be
permitted without another plan to cover these changes. 1In
the instant case, the system of mining had changed on the day
of his inspection. Although a plan was approved to cover the
time when the three room entries were initially driven and
pillared off the return side of the section, they had no plan
when they started across and began driving and pillaring
rooms on the intake side. Such a new face print was required
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to insure adequate ventilation over the intake gob area (Tr.
346).

Mr., Zilka testified that face print R-1 represents a
ventilation system involving a double split of air, and he
indicated that "Mr. Ondecko and Mr. Onuscheck and every venti-
lation engineer in the district has been told and informed
since day one that a single split and a double split is
totally different and there is no way that you can go from a
single split to a double split without a ventilation change
which requires an addendum" (Tr. 348). Inspector Brunatti
agreed with Mr. Zilka (Tr. 369).

Mr. Ondecko disagreed that face print R-~1 reflects a
double split of air, and indicated that it is possible to
find at least five or six splits of air on the print (Tr,
373-375).

MSHA's Arguments

MSHA asserts that a violation of section 75.316 occurred
when Inspector Brunatti observed retreat mining performed in
the D-5 section and the respondent did not have a face print
to show how to ventilate the mined-out right side while min-
ing the left side. MSHA asserts that this is a change in the
“conditions and mining system" of the mine which requires
appropriate revisions in the ventilation plan, and such
changes include changes in the pattern of mining. To claim
otherwise, argues MSHA, would render section 75.316 almost
meaningless, for it would mean that operators need only sub-
mit changes in ventilation plans if they changed, for example,
from pillar mining to longwall mining.

MSHA further asserts that the respondent cannot defend
against the issuance of the citation by asserting collateral
estoppel, because MSHA, in the issuance of a citation or
order, is not bound by collateral estoppel. El Paso Rock
Quarries, 2 MSHC 1133 (1981), King Knob Coal Co., 2 MSHC
1371, 1375 (198l), U.S. v. Browning, 630 F.2d 694 (1l0th Cir.
1%980). MSHA, therefore, concludes that even 1f the respon-
dent's arguments that they could institute variations in min-
ing without corresponding face prints approval were credible,
it is not a defense to the issuance of Inspector Brunatti's
order. MSHA points out that Inspector Brunatti determined
that the face prints submitted by the respondent, and shown
to him on August 5, 1986, did not reflect the actual ventila-
tion system in the mine, and further, did not show how such

2093



retreat mining was to be ventilated in the future. MSHA con-
cludes that this is a violation of section 75.316, which pro-
vides that ventilation plans shall correspond with the pattern
of mining in any one area, and that any alleged previous
belief that the respondent could modify its plans without
prior approval is irrelevant as to whether the order was
properly issued.

MSHA argues further that such a belief on the respon-
dent's part exceeds credulity and that its negligence was
properly rated as high. In support of this conclusion, MSHA
points to the testimony of Richard Zilka, who reviews the
ventilation plans for compliance at the District Office
level, and who stated that he had explained the requirements
of ventilation face prints to the respondent on several
occasions. MSHA suggests that Mr. Zilka's testimony at trial
was clear and consistent, and that his testimony that he was
in almost daily contact with the respondent is uncontradicted.
Mr. Zilka recallsd the names of people to whom he had spoken
as part of this daily contact, and clearly stated that the
respondent expressed no confusion during these meetings; -
therefore, Zilka did not need to reduce such constant communi-
cation to writing. Mr. Zilka emphatically stated that his
views represented those of the district, and that on the day
the order was issued, respondent's engineer Onuscheck admitted
that he knew he needed face prints for this new pattern of
mining, and Mr. Brunatti recorded this conversation in his
contemporanaous notes,

MSHA concludes that it has established a prima facie
case of high negligence in that the respondent knew it was
required to submit a new ventilation face print for this min-
ing, and further knew and admitted that at the time of the
order the prints in the ventilation plan did not cover the
situation at the D-5 area. MSHA suggests that the respon-
dent's current claims that it believed all the while that its
prints were "close enough®™ to its mining system are contra-
dicted by its employees' statements at the time of issuance
of the citations and by ZzZilka's and Brunatti's explanation of
MSHA policy. Although respondent referred to alleged state-
ments made by District Manager Huntley, neither a deposition
nor any written material from Huntley supports these allesga-
tions; rather the consistent, emphatic statements of Zilka
and Brunatti disprove them.

MSHA maintains that the respondent's defense to negli-
gence that it could vary plans on its own volition undercuts
the very purpose of the Act. MSHA states that in addressing
such arguments as the "diminution of safesty" defense, the
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Commission has rejected the argument that "an operator can
unilaterally determine that a mining operation can be con-
ducted in a safer manner by foregoing compliance with the
regquirements of a mandatory standard." Westmoreland Coal
Co., 3 MSHC 1939, 1943 (1985). MSHA states that by arguing
that the ventilation of one gob, the system in place the day
Inspector Brunatti issued the inspection, may be regulated by
a face print showing the ventilation of two gobs, the system
revealed in Exhibit R-2, respondent suggests that it may
determine what is and is not minor variation, and that it may
determine 1f MSHA's safety standards are met. This argument,
concludes MSHA, impermissibly contradicts the presumption
that MSHA's safety standards protect miners and the "strict
liability™ nature of the Act itself. Therefore, MSHA further
concludes that the respondent's arguments strain credulity
and do not refute the testimony of Engineer Zilka and Inspec-
tor Brunatti that it was well informed as to the regquirements
of the ventilation plan regulations,

Citing Cement Division, National Gypsum Co., 3 FMSHRC
822, 825 (April 1981); Mathies Coal Co., 6 FMSHRC 1, 3-4 ~
(January 1984), and " Consolidation Coal Company, 6 FMSHRC 34
(January 1984), MSHA asserts that Inspector Brunatbti properly
rated the violation as significant and substantial.

MSHA points out that the Commission has recognized that
the violation of a ventilation plan where "an insufficient
guantity of air could lead toc a build-up of methane” was a
serious violation. Peabody Coal Co., 1 MSHC 1573 (1977), and
has stated that " . . . the hazards associated with inade-
guate ventilation . . . are among the most serious in mining."
Monterey Coal Co., 3 MSHC 1833, 1855 (1985). MSHA states
that in Monterey the Commission reaffirmed that the proper
focus of a hazard presented by a violation is not solely on
the instant situation, but ®, ., . on the hazards posed by
continuing mining operations.® 3 MSHC at 1836. MSHA con-
cludes that the violation in issue here meets those standards
in that the face prints Mr. Brunatti reviewed did not show
how to ventilate the area he inspected. As a result of the
lack of an applicable face print, there was no plan to
re-route the air leakage into the working section which endan-
gerad the miners, and Mr. Brunatti’s contemporaneous notes
support his observation on the existence of this leakage.

MSHA asserts that ventilation leakage causes wmethane and
black damp, and therefore there was an underlying violation
as a result of the lack of face prints and a discrete safety
hazard from the leakage caused by such lack of a ventilation
plan. The mere direction of air into the return entry is not
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enough to overcome this safety hazard. The fact that the
respondent would suggest that simply directing air into the
entry, and not also directing it away from the working sec-
tion complies with the Act, reveals a dangerous ignorance of
the correct ventilation procedures. MSHA maintains that the
air must be directed away from the working face as well as to
the return airway. Otherwise, there is a reasonable likeli-
hood that miners will be exposed to black damp and to accumu-
lations of methane. These exposures lead to explosions which
produce serious health injuries.

MSHA asserts that even if no leakage occurred that day,
the order was still properly rated "S & S" in that a ventila-
tion plan by its very nature is directed against future
hazards. The mere fact that the air may happen to be flowing
in the right direction without benefit of a ventilation plan
does not assure that the air will continue to flow that wav.
In fact, the very presence of ventilation plan requirements
in the MSHA regulations indicates that this system is too
important to leave to the operator's good will, or to presume
that air flowing in the "correct" direction will continue-to
do so in the absence of a ventilation plan. Such a presump-
tion, maintains MSHA, undercuts the strict liability nature
of the Act and the very existence of ventilation plan
reguirements,

MSHA asserts that such a presumption also trivializes
the serious hazards assoclated with ventilation violations.
Without a face print showing how pressure would be kept on
the gob to direct air away from the face, respondent pre-
sented a discrete safety hazard to its miners. Without such
a print to regulate ventilation, it is reasonably likely that
dangerous gob air will travel to the face. 1In ventilation
problems, the focus is on the effect of the violation on
future mining, and not whether the air luckily travels in the
“"right" direction at the time of the order. Without a face
print, the respondent cannot assure that gob air will flow
away from the working section. Such gob air travelling to
the working section will carry methane and black damp to the
miners, raising a reasonable likelihood that wminers will
gsuffer serious injury. Thus, MSHA concludes that the order
is properly rated significant and substantial.

Reépondent‘s Arguments

Respondent’s first argument is that the citation and
subseguent modification do not properly, and with any particu-
larity, advise the respondent as to the nature of the alleged
violation. Respondent points out that although the citation
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alleged that it did not have an approved ventilation plan
showing the ventilation system for retreat mining in the cited
area, the modification to the citation stated that it did have
an approved ventilation plan for pillar mining in the same
area prior to the issuance of the citation. Respondent con-
tends that the modification discounts any notion that it did
not have an approved ventilation plan, and that the citation
and modification are contradictory.

In response to the inspector's statement in the modifica-
tion that "the system of mining changed, thus necessitating a
need for a new ventilation plan," the respondent contends
that the inspector's attempt to substantiate a violation by
stating that the system of mining had changed, thus necessi-
tating the filing of a new ventilation face print, is contra-
dicted by his own testimony that the system of mining employed
was pillar mining. Respondent asserts that the terms "pillar
mining" and “"retreat mining" are interchangeable. It points
out that while Inspector Brunatti attempted to distinguish
pillar mining on the left and right sides of the cited area
being mined, he nonetheless admitted that "pillar mining™ is a
"system" of mining, and that the respondent did have a face
print, drawing #11 of the ventilation plan (Exhibit R~2),
which did show pillar mining on the left side.

In response to Inspector Brunatti's testimony that "the
essence of the violation is that the operator didn't have a
plan to show how the ventilation would be established while
retreat mining" (Tr. 45), respondent contends that this 1is
contradicted by his written modification which states that it
did have a plan for pillar mining in the cited area, and by
his own testimony that the approved plan print showed gob
ventilation in the section (Tr. 89).

Respondent contends that the attempts by Inspector
Brunatti and MSHA's ventilation engineer Zilka to support a
violation of section 75.316 because the face print submitted
to abate the order (Exhibit R~1) shows one gob area and the
face print in the ventilation plan (Exhibit R-2) shows two
gobs, must be rejected. In support of this conclusion,
respondent contends that this is not a violation of section
75,316, and that even if it were, respondent has never been
informed in writing that the condition was a violation.
Respondent points out that neither the citation nor the modi-
fication mentions gobs, and that it cannot even be inferred
from the citation that gobs had anything to do with the viola-
tion. Since section 104(a) of the Act requires that the
nature of the violation be described in writing with particu-
larity, respondent concludes that the lack of any mention of
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gobs in the citation violates the specificity requirements of
section 104{(a) when the nature of the violation is alleged to
be a distinction between one gob and two gobs.

Citing a Commission decision in Jim Walter Resources,
Inc., 1 FMSHRC 1827 (November 1979), respondent maintains
that it was not sufficiently apprised of the nature of the
violation to either litigate the alleged violation or cure
any alleged deficiencies which might pose a hazard to miners.
Respondent states that it became aware on the eve of the hear-
ing that the violation involved a distinction between one and
two gobs. Although Inspector Brunatti testified that he told
the respondent that Drawing 11 (Exhibit R-2) of the ventila-
tion plan did not apply, respondent asserts that there is no
indication that he mentioned a distinction between gobs, and
that no such distinction was ever related to the respondent
in writing. Further, respondent states that although it
requested more specific information with regard to the factual
basis for the violation when it served prehearing interroga-
tories on the petitioner, the interrogatories were unanswered.

Respondent concedes that it was sufficiently apprised of
the nature of the vidlation in order to abate the citation
because all that was required to abate was a drawing of
exactly what the section looked liked on the day in question,
but that until the eve of the hearing, it was not aware of
the one gob versus two gob distinction asserted as the basis
of the viclation. Recognizing the fact that abatement
suggests knowledge of the violation, respondent maintains
that this is not enough to satisfy the specificity require-
ments of section 104(a). In support of this conclusion,
respondent relies on a prior decision by me in Monterey Coal
Company, 6 FMSHRC 424, 444 (February 1984), vacating cita-
tions for lack of specificity as required by section 104{(a),
and 1t points out that in the instant case, aside from the
face that the citation did not specifically mention gobs, it
did not even generally allude to any gobs.

Respondent's second argument is that Drawing No. 11 of
the approved ventilation plan (Exhibit R-2) portrayed the
ventilation system in the cited section in sufficient detail
to preclude a finding of a violation of section 75.316,
Respondent takes the position that the inspector's allegation
in the citation that a violation of section 75,316 occurred
because the respondent did not have a ventilation plan show-
ing the ventilation system for retreat mining is not true
because in the modification the inspector admits that the
respondent had an approved ventilation plan for pillar mining.
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Respondent also takes the position that the inspector's testi-
mony that a violation of section 75.316 occurred because of
the lack of an approved face print to conduct that type of
mining is also not true because the inspector admitted that
the type of mining being conducted at all relevant times was
pillar mining. Respondent further argues that the inspector's
allegation that a violation existed because of the lack of a
face print showing pillar mining on the left side is also not
true because he admitted that there was a face print showing
pillar mining on the left side.

Respondent concedes that the face print in the approved
ventilation plan (Exhibit R-2) shows two gobs while the print
submitted for abatement (Exhibit R-1l) shows only one gob.
However, respondent maintains that the petitioner has not
shown that its regulations or the respondent's approved venti-
lation plan requires it to show the number of gobs in a sec-
tion, and that it has not even shown that the respondent is
required to show gobs on a face print. With respect to the
inspector's suggestion that section 75.316-1(13)(b)(3) may
serve as a basis for a violation of section 75.316, respon-
dent points out that the inspector admitted that no violation
of section 75.316-~1(13)(b)(3) existed.

The respondent states that initially, the two gobs are
only a temporary condition. It points out that responaent’s
ventilation engineer Onuscheck testified that the print in
the approved plan had not shown any stumps extracted (Tr.
273), but that stumps would be extracted (Tr. 274), and that
the inspector incorrectly assumed that the stumps would
remain (Tr. 274-275). Respondent further points out that
ventilation engineer Ondecko testified that once blocks have
been extracted, one gob would result and the gobs would be
identical (Tr. 308-309), and that Inspector Brunatti agreed
that if the blocks are removed one big gob would result (Tr.
319). In these circumstances, respondent suggests that the
issue is then whether it was required to have in the approved
plan a face print showing each stage of mining and the
removal of each stump as the two gobs evolve into one gob.

Respondent refers to the testimony of Mr. Onuscheck that
MSHA's District Manager Huntley suggested to him that three
plans would cover everything that was necessary; one print
showing rooms being driven, one print showing entries being
driven, and one print showing stumping (Tr. 221). Respondent
concludes that this does not indicate that the District
Manager required a face print showing the ventilation for
each step in the wmining process, and it points out that
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Mr. Onuscheck, in conjunction with MSHA personnel, then formu-
lated the packet of typical face prints that are presently
submitted and approved as part of the ventilation plan (Tr.
222)., There are twenty face prints in mine ventilation plan
Review No., 28 which was in effect at the time in question,
far more that the number suggested by MSHA's District Manager
to cover the system of mining and ventilation employed at the
respondent's mines., Mr. Ondecko then went over each print
individually and tailored the packet of prints to conform to
mining practices at Greenwich No. 1 Mine (Tr., 305), and the
intent of the District Manager, Mr. Onuscheck, and the MSHA
personnel with whom Mr. Onuscheck worked, was obviously to
have general face prints. Respondent points out that MSHA
ventilation engineer 2ilka agreed that the District Office
requestad only face priants that were representative of the
mining going on at the mine (Tr. 147), and that the prints
submitted in Review No. 28 are a typical face ventilation
plan for each system (Tr. 150).

Respondent maintains that a distinction must be made
between general prints, as intended in this case, and univer-
sally applicable prints. Respondent recognizes the fact that
the parties involved in the formulation of typical face

rints are aware that ventilation plans are mine specific,
Jim Walter Resources, Inc., 9 FMSHRC 903, 909 (May 1987), and
that section 75.316 reguires that the plan is "suitable to
the conditions and the mining system of the coal mine."
Respondent points out however, that Mr. Onuscheck and MSHA
parsonnel from the District Office in Pittsburgh formulated
the typical prints to conform to the conditions and mining
systems at the respondent's mines, and that Mr. Ondecko
further tailored the prints to conform to the conditions and
mining practices at the Greenwich No. 1 Mine. Respondent
concludes that the testimony shows that it did not violate
that portion of section 75.316 which requires it to adopt a
ventilation plan approved by the District Manager suitable to
the conditions and the mining systems of the mine in guestion.

Respondent quotes a pertinent portion of section 75.316,
which provides as follows: "The plan shall show the type and
location of mechanical ventilation equipment installed and
operated in the mine, such additional or improved eguipment
as the Secretary may require, the guantity and velocity of
alr reaching each working face, and such other information as
the Secretary may raquire.”

Respondent maintains that the petitioner has not shown

or even alleged that a violation existed due to deficiencies
in the ventilation equipment, and there are no allegations
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that the quantity and velocity of air reaching each working
face was unsatisfactory. Respondent concludes that it must
be presumed that the plan initially contained enough informa-
tion because it was approved by the District Manager, and the
information submitted apparently was in compliance with sec-
tion 75.316~1 and he presumably used the criteria set forth
in section 75.316-2 as a guideline in the approval process.

Respondent observes that the petitioner is apparently
alleging that it violated section 75.316 by not providing
"such other information as the Secretary may require." Con-
ceding the fact that MSHA may require additional information
or ongoing information, the respondent nonetheless asserts
that it must be informed as to the nature of the information
required, and suggests that the petitioner alleges an act of
"omission" rather than "commission." Respondent concludes
that in order to be in violation due to omission it must
first be required to do something and to have a duty to per-
form. In this case, respondent maintains that the petitioner
has not shown that it had a duty to submit a new face print
when the mining sequence showed two gobs rather than one,>and
that any such requirement cannot be found in the applicable
MSHA regulations or in the specific ventilation plan for the
mine in gquestion. Respondent further asserts that the appli-
cable plan does not regquire it to show the number of gobs.

In response to the petitioner's suggestion that it should
have been aware that MSHA's District policy requires that a
face print must be submitted when two gobs exist rather than
one (Tr. 124-125, 134, 140-141), respondent points to the tes-
timony of Mr. Onuscheck that he had requested District policy
in written form but that he never received it (Tr. 287).
Further, citing Zeigler Coal Co. v. Kleppe, 536 F.2d 3398
(D.C. Cir. 1976), and Carbon County Coal Company, 7 FMSHRC
1367, L37L (September 1985}, (cited as 6 FMSHRC 1123 (May
1984), respondent maintains that since ventilation plans are
mine specific, any MSHA District general policy regarding the
requirements of a ventilation plan are improper. Respondent
quotes from the Zeigler case, where the court stated:

[Tlhe plan idea was conceived for a quite
narrow and specific purpose. It was not to be
used to impose general requirements of a
variety well-suited to all or nearly all coal
mines, but rather to assurs that there is a
comprenensive scheme for realization of the
statutory goals in the particular instance at
each mine. Zeigler Coal Co. v. Kleppe,

536 F.2d 398 (1976).
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And, from the Carbon County case, where the Commission,
quoting from the Zeigler court decision, stated: "Insofar as
those plans are limited to conditions and requirements made
necessary by peculiar circumstances of individual mines, they
will not infringe on subject matter which could have been
readily dealt with in mandatory standards of universal
application.”

Respondent asserts that if MSHA believes that more spe-
cific face prints are required as a general policy, then the
proper procedure is to promulgate a regulation to that effect
rather than attempt to impose the requirement across the board
in each mine specific ventilation plan. Furthermore, the
respondent asserts that its mine plan does not contain a pro-
vision requiring it to submit such specific information, but
in fact contains a provision which expressly negates such a
requirement, namely, Part "E" (Exhibit R-3), which provides
as follows:

(2) TYPICAL FACE PRINTS

The following face ventilation plans depict
typical systems of face ventilation used in
the mine. Variations of the following plans
may be used provided that the systems of ven-
tilation remain in accordance with Federal
Regulations.

Respondent points out that Inspector Brunatti, whilse
stating that he was "fairly familiar with the ventilation
plan® (Tr. 13), admitted that he was not familiar with Exhibit
R-3 and that it was not a part of Review 28 because he could
not find it in his copy of the ventilation plaan (Tr. 81), and
that District engineer Zilka testified that if the exhibit was
not in Inspector Brunatti'®s plan, it was not filed in the
District Office in Pittsburgh (Tr. 131). Contrary to this
testimony, respondent states that Mr. Onuscheck aand Mr. Ondecko
testified that Exhibit R-3 was 1in fact a part of Review 28 of
the approved ventilation plan (Tr. 245, 305-306), and that in
response to a bench order for an affidavit from the responsible
verson in the MSHA District Office concerning the filing of the
exhibit, petitioner's counsel confirmed that it was in fact on
file in the District Office.

Respondent refutes the inspector®s inferences that the

respondent was not aware of its own ventilation plan, and
takes issue with his testimony that when mine management
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attempted to show him a print that showed the mining and ven-
tilation system used on the cited section it was "grabbing at
straws for something that they thought would cover" the situa-
tion. Conceding that this may be true, respondent asserts
that the mine manager and safety director cannot be expected
to be aware of all the technicalities of the face prints in
the ventilation plan. If they were, there would be no need
for ventilation personnel or for that matter any other manage-
ment people. The mine manager could do everything himself.
Respondent suggests that the only plausible way to operate
such a complicated operation is to delegate some authority to
responsible people, and that if Mr. Ondecko was available

when the inspector asked for the print, Mr. Ondecko would
have shown the inspector, as did those present, Drawing

No. 11 (Exhibit R-2), without the alleged hesitancy.

In response to the inspector's testimony that
Mr. Onuscheck had submitted a ventilation plan for review
without mine level management's knowledge (Tr. 23, 27),
respondent states that this is pure speculation and totally
inaccurate, and that mine ventilation enginzer Ondecko testi-
fied that he and Mr. Onuscheck formulated the packet of face
prints, and that Mr. Ondecko went over each print individually
to insure that it pertained to the mine in question (Tr. 305).

Respondent maintains that on the facts of this case, the
inspector was attempting to enforce a ventilation plan that
he knew very little about, that his copy of the plan, for
whatever reason, did not contain Exhibit R-3, and that he was
unaware of the procedure followed by the respondent and
MSHA's District Office used to formulate the plan, which was
to reduce the number of face prints that possibly could have
been submitted from approximately 500 prints to the 20 prints
that were submitted (Tr., 264). Respondent points out that
the inspector admitted that mine management had some face
prints that closely resembled the mining activity in the
cited section, and that the mine is permitted to vary from
the specific print in the ventilation plan (Tr. 342, 345).
Mr, Onuscheck testified that the inspector wanted a plan that
showed exactly what was going on in the mine (Tr. 261), but
respondent takes the position that it was not the intent of
MSHA or the respondent, the parties involved in the approval
and adoption of the ventilation plan, that exact prints would
be required. Respoandent points out that Mr. Ouauscheck tasti-
fied that in the year and a half the typical prints were in
use, respondent had mined approximately fifteen million toans
of coal and had no problems with the face prints, and no
other MSHA inspectors had ever questioned the manner in which
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the respondent was mining (Tr. 241, 294). Respondent con-
cludes that it was not the intent of the parties that detailed
face prints were required as part of the ventilation plan.

Respondent maintains that Part "E" of plan Review No. 28
(exhibit R-3), as part if the approved ventilation plan,
allows it leeway to vary from the drawings on the specific
prints submitted as part of the plan, and that any such leeway
is limited only by MSHA's ventilation regulations. Respondent
asserts that the petitioner has not shown that there are other
provisions in the mine ventilation plan which limits the
respondent's right to vary from the print submitted, and it
points out that Mr. Onuscheck testified that MSHA has never
told the respondent that it was varying too much from the
plans prior to the alleged violation in guestion (Tr. 286).
Raspondent further maintains that the petitioner has not shown
that the variance has violated any other MSHA regulatory pro-
visions, and has not shown that the respondent is required to
submit more specific prints than the priants that were sub-
mitted in this case.

In response to the inspector's allegation that gob air
was going into the section return (Tr. 18), respondent states
that the petitioner has not shown that this constitutes a
violation of the ventilation plan. To the contrary, respon-
dent asserts that the credible esvidence suggests that the gob
air was moving in the proper direction (Tr. 191-192), Exhibit
G-1), and observes that if it was not, the inspector would
have included that finding in the citation or modification.
In fact, this allegation is not mentioned in either the
notice or the modification. Respondent takes the position
that if the inspector thought this to be a violation, he
should have properly included it in the citation. Respondent
maintains that it serves nc purpose to put such a finding in
the inspector’s notes where coaceivably, if the citation was
not challenged, no one would ever see the finding and the
respondent would not have an opportunity to contradict the
allegation, or more importantly, could not cure any allsged
existing hazard.

Respondent concludes that the inspector's allesgation that
the gob alr was iumproperly directed is nothing more than a
palled assertion by the inspector, and that the respondent's
mine safety inspector DeSalvo, who accompanied the inspector
on the day in guestion testified that while the inspector took
a smoxe test, it showed that the ailr was not going back to
where people were working (Tr. 191-192). Although the inspec=~
tor had an opportunity to rebut Mr, DeSalvo's testimony, he
simply testified that he normally does a smoke test, but he
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could not recall if he did on the day in question (Tr. 370).
Respondent-concludes that a violation cannot stand on unsup-
ported allegations that air was moving improperly, when the
actions of the inspector and the testimony oL an eyewitness
suggest otherwise.

Respondent's final argument is the assertion that assum-
ing a violation existed, it was not significant and substan-
tial within the guidelines established by the Commission in
Cement Division, National Gypsum Co., 3 FMSHRC 822, 825
(April 1981), and Mathies Coal Co., 6 FMSHRC 1, 3-4 (January
1984).

Respondent points out that in the instant case the
inspector alleged that "if the section isn't properly venti-
lated or the pressure isn't kept on the gob, you could have
accumulations of methane in the gob area or, which could in
essence come back into the working area” (Tr. 14, emphasis
added). Respondent does not disagree with this statement,
but takes the position that the petitioner has not shown that
the section was improperly ventilated. Respondent maintains
that the facts show that the entire testimony of inspector
Brunatti and MSHA ventilation engineer Zilka, does not show
that the ventilation system was improper, and neither witness
even suggested that the section should have been ventilated
differently than it was ventilated. The only testimony
regarding the propriety of the ventilation system in use was
that of Mr. DeSalvo who testified that he told Mr. Brunatti
that he felt the way Greenwich was ventilating the gob area
was the best possible way to ventilate it (Tr. 193), and that
Inspector Brunatti agreed with this statement (Tr. 193). The
inspector testified that he took methane readings at various
locations, including the return, and found no problems or
excessive levels of methane (Tr, 57-58).

Respondent suggests that it was not reasonably likely
that an injury of a reasonably serious nature would result
from a methane ignition when the section was ventilated in
the best possible way and the particular facts show that
there 1is no accumulation of methane. Even assuming that air
was flowing improperly from the gob, the significant and sub-
stantial finding 1s not supported because it would be neces-
sary to assume that methane would accumulate to combustible
concentrations and assume that these concentrations would go
undetected. If is also necessary to assume that the combusti-
ble concentrations would reach ignition sources. If a cable
or electrical component is the asserted source of ignition,
it is necessary to assume that a violation exists regarding
the cable or electrical component which would cause a spark
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and a..c . oLoae thalt this To0laliidn e e ..2cted by the
inspector.

Respondent further argues that if the source of ignition
is claimed to be the mining machine, it is necessary to
assume that the methane monitor would fail to warn the
machine operator, or the machine operator would not heed the
warning, and assume that the methane monitor would fail to
deenergize the equipment at the required time and assume that
something produced a spark.

Respondent concludes that while the foregoing scenarios
are possible, the likelihood of that chain of events occurring
is so remote as to preclude any finding that there was a "rea-
sonable likelihood" of the occurrence. Respondent believes
that, even assuming gob air was moving improperly, and a possi-
bility of an injury existed, that possibility would be so
remote as to be unlikely, rather than reasonably likely to
occur. Respondent points out that the inspector testified
that if gob air was not going back into the section, the
system of ventilation used was.adequate for the system of-min-
ing employed, and that-the hazard posed by simply not having a
print in the plan was minimal, if any hazard at all (Tr. 46,
48).

Findings and Conclusions

Alleged Lack of Specificity of the Citation and Modification
Thereto

Respondent raised the specificity issue for the first
time when it filed its posthearing brief, While it may be
true that MSHA did not respond to the respoandent's prehearing
interrogatories, filed on February 4, 1987, respondent had
more than ample time prior to the hearing to file an objec-
tion or sesk an order requiring MSHA to respond, but it did
not do so. Respondent also failed to avail itself of a more
than ample time to depose the inspector in advance of the
hearing.

While it is true that the citation and modification do
not specifically refer to gobs, respondent's counsel conceded
that he was made aware of the "gob theory” of MBHA's case on
the eve of the hearing. If counsel believed that he was
unduly prejudiced in the preparation of his case, he could
have requested a continuance of the hearing, but he did not
do so. Further, the record here establishes that the cita-
tion was terminated and the violation was abated after
Mr. Onuscheck hand delivered to MSHA a ventilation face print
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covering the prevailing conditions at the time the citation
was issued. This was done 2 days after the issuance of the
citation. Mr. Onuscheck confirmed that he and Mr. Brunatti
discussed the reasons for the issuance of the citation, and
Mr., DeSalvo confirmed that before issuing the citation,

Mr. Brunatti discussed the matter with the mine and division
managers, and that they collectively reviewed the ventilation
plans and prints which were available at the mine, Given all
of these circumstances, I find it hard to believe that the
respondent was unaware of the theory of MSHA's case.

Although the citation and modification issued by
Mr. Brunatti appear to be contradictory, the modification
makes it c¢lear that while the respondent had an approved
ventilation plan covering any retreat-pillar mining prior to
the date of the inspection and issuance of the citation,
Mr, Brunatti could find no evidence that any plan provision
on file covering the particular conditions which prevailed on _
the day of his inspection. While it is true that Mr. Brunatti
did not spell out the gob conditions that concerned him, he
did state that "the system of mining changed thus necessi=
tating a need for a new ventilation plan." His notes of
August 4, 1986, reflect that Mr., DeSalvo admitted that the
available face prints did not match the prevailing face ven-
tilation system, and his notes of August 8, 1986, reflect that
Mr. Onuscheck and mine management were aware of the need for
new face prints. Mr. Brunatti's notes also reflect that the
respondent had plans to pillar the return side of the cited
area, that he observed the return side being pillared, and
that mine superintendent Lowmaster acknowledged that he was
not aware of any ventilation plan to cover that situation, as
well as the lack of face prints to cover future mining, and
that he would discuss the matter with Mr. Onuscheck.

My, Brunatti testified in detail with respect to the
“changed mining system” referred to in his modified citation.
In my view, while the use of the words "mining system,” with-
out further elaboration describing precisely what Mr. Brunatti
had in mind, was a poor choice of language, Mr. Brunatti's
testimony clarified the matter, and Mr., Brunatti was subjected
to cross-examination by the respoandent. Coupled with the
detailed posthearing brief filed by the respondent, and the
testimony adduced in this case, I find no basis for concluding
that the respondent was oblivious to the theory of MSHA's
case, or that it was prejudiced by Mr. Brunatti's failure to
spell it all out on the face of the citation. Accordingly,
respondent’'s assertions to the contrary ARE REJECTED, and its
request that the citation, as modified, be vacated on the
ground of lack of specificity IS DENIED.
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Fact of Violation

The respondent is charged with an alleged violation of
the ventilation system and methane and dust~control plan
requirements of mandatory safety standard 30 C.F.R. § 75.31s6,
which provides as follows:

A ventilation system and methane and dust
control plan and revisions thereof suitable to
the conditions and the mining system of the
coal mine and approved by the Secretary shall
be adopted by the operator and set out in
printed form on or before June 28, 1970. The
plan shall show the type and location of
mechanical ventilation equipment installed and
operated in the mine, such additional or
improved eguipment as the Secretary may
require, the quantity and velocity of air
reaching each working face, and such other
information as the Secretary may require,

Such plan shall be reviewed by the operator
and the Secretary at least every 6 months.

It seems clear that the intent and purpose of section
75.316, is to require a mine operator to adopt an MSHA
approved ventilation plan which is tailored to and "suitable
to the conditions and the mining system" of the particular
mine where it is to apply. It is also clear that oace
approved and adopted, the ventilation plan and any revisions
thereof, are enforceable as though they are mandatory safety
standards. Zeigler Coal Co. v. Kleppe, 536 F.2d 398
{D.C. Cir. 1976); Carbon County Coal Company, 7 FMSHRC 1367
(September 1985); Jim Walter Resources, Inc., 2 FMSHRC 903
{May 1987).

Respondent’s defense in this case is based on its asser-
tion that ventilation face print R-2 1s in fact the applica-
ble ventilation plan face print which applied to the existing
mining conditions at the time Mr. Brunatti inspacted the D-5
section and issued his citation, Respondent maintains that
even 1f the prevailing mining and ventilation conditions on
that day were at variance from what is shown on the print, it
is nonetheless permitted to vary from the print, on its own
volition, and that it can change or vary the ventilation
system without MSHA approval, or without submitting another
print. Respondent is of the view that since MSHA has approved
the use of "typical®™ prints, R-2 being one of them, such
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prints need not reflect the actual mining conditions or venti-
lation system in use at any particular time. As examples,
respondent maintains that assuming an inspector found some

air leakage due to an inadegquately ventilated gob, or found
that the gobs were not separated by stoppings as reflected on
any "typical" print, it may be cited for a violation of any
applicable mandatory ventilation standard, but it may not be
cited for a violation of section 75.316 for failing to have a
specific ventilation plan face print to cover the prevailing
mining and ventilation conditions.

The parties are in agreement that the terms "pillar min-
ing" and "retreat mining" are synonymous. The respondent
takes the position that the inspector's allegation in the
citation that no plan provision existed showing the ventila-
tion system for retreat mining in the cited area is contra-
dicted by the modification to the citation where the inspector
states that the respondent did have an approved ventilation
plan for pillar mining. While it is true that the two state-
ments, on their face, appear contradictory, the inspector's
statements must be taken in context. The inspector gqualified
the statement which appears on the modification, and he
clearly indicated that while the respondent may have had
approved ventilation plans covering pillar and retreat mining,
which may have taken place prior to his inspection, he could
find no evidence of the existence of any applicable plans for
what was taking place at the time of his inspection. Thus,
the focus of the alleged violative conditions is properly on
the inspector's belief that, notwithstanding the pillar or
retreat mining ventilation procedures being followed in those
past instances when other inspectors may have inspected the
mine, the system of mining being followed on the day of his
inspection was not the same, and that since conditions had
changed, which either affected, or may reasonably be expected
to affect, the ventilation in the section, an approved plan
provision to cover the changed mining procedures and condi-
tions was nacessary.

The term "mining® is defined by the Dictionary of Mining,

Mineral, and Related Terms, published by the Bureau of Mines,
U.3. Department of the Interior, 1968 Edition, in part as
“[Tlhe excavation made in undermining a coalface.” The term
"system® 1s defined by Webster's New Collegiate Dictionary, in
part, as "an organized or established procedure or pattern,”
The term is also defined by the mining dictionary, in part as
follows:

d. Regular method or order; a
plan, * * %
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g. The term system or general system of
work means simply that the work, as it is
commenced * * * ig such that, if continued,
will lead to a * * development of the veins
or ore bodies that are supposed to be in the
claim, or, if these are known, that the work
will facilitate the extraction of the ores and
mineral. -

Mr. Brunatti confirmed that the "system" of mining being
followed at the time of his inspection was retreat mining.
He explained that after reaching the limits of the mined
areas on the right return side of the entry, the mining cycle
proceeded to the left intake side of the entry and pillars
were being extracted, thereby creating one gob across the
entire intake and return sides of the entry. Mr. Brunatti
believed that with the completion of the pillaring work on
the right return side of the entry, the change of direction
towards the left intake side of the entry where coal was
being extracted constituted a change in the mining "system."
It seems rather apparent to me that while Mr. Brunatti charac-
terized the general "system" of mining taking place on the
day of his inspection as retreat or pillar mining, he viewed
the completed work which had taken place on the right return
side of the entry, as well as the working being performed on
the left intake side of the entry, as two distinct "systems
of mining" within the overall "system" of retreat or pillar
mining.

Inspector Brunatti's unrebutted testimony establishes
that when he conducted his inspection, retreat mining was in
progress in the D-~5 working section. The return side of the
entry, located on the right side, had already been mined, and
rooms were being driven to the left off the intake side, on
the left side of the entry. One row of pillars had already
been extracted, and work was in progress extracting a second
row of pillars at the time the inspector arrived on the scene.
The inspector observed that the area was in full retreat, and
that the mined-out return side to the right of the entry,
which constituted a gob area, was not separated by stoppings
from the area being extracted on the left intake side of the
entry. The inspector described both sides of the entry as a
“solid gob," and he did not believe that the section was
being ventilated properly because he detected air leaking
from the gob into the return side of the entry.

I conclude and find that the "system of mining”™ alluded
to by Mr. Brunatti was the pillar retreat extraction work
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taking place on the left intake side of the entry. I further
conclude and find that the work being performed at that time
constituted a change in the mining system in that the work on
the right side of the entry had been previously completed
after the area had been driven to its planned limits, and at
the time Mr. Brunatti arrived on the scene, a row of pillars
had been extracted on the left intake side, and work was in
progress extracting the second row of pillars.

Mr. Brunatti confirmed that the respondent had an
approved ventilation plan to cover the driving and pillaring
of the rooms to the right return side of the entry. The
essence of the alleged violation in this case lies in
Mr. Brunatti's belief that the respondent did not have an
approved ventilation plan or face print to cover the pillar
work being conducted on the left intake side of the entry.

In support of this belief, Mr. Brunatti pointed out that dur-
ing his discussions with mine management officials, including
a review of certain ventilation plans and face prints on file
at the mine, the respondent could not produce any plan or
print covering the procedures for ventilating the gob area
which was created by the extraction of pillars on the left
side of the entry. Mr. Brunatti also relied on what he
believed to be ventilation engineer Onuscheck's admissions
that the previously submitted mine ventilation plans did not
correspond to the type of mining taking place in the D-5
section on the day of the day of the inspection, and

Mr. Onuscheck's assurance that such a plan would be submitted
to correspond with the mining which was taking place in order
to abate the citation. Mr. Brunatti further relied on cer-
tain statements made to him by mine superintendent Lowmaster's
and division superintendent Cocora's admissions that they had
no ventilation plan to cover the D-5 section.

Respondent’s safety director DeSalvo admitted that at
the time Inspector Brunatti reviewed with management the 20
to 25 ventilation face prints which were part of the approved
mine ventilation plan, many of the prints did not match the
five operating mine sections. Mr. DeSalvo also admitted that
he had never seen the approved ventilation plan pricor to the
igsuance of the citation, that face print R-2 is less specific
from the prints submitted to MSHA in the past, and that the
print does not specify on its face that it is applicable to
the D-5 section. He also corroborated that superintendent
Lowmaster said something to the effect that none of the prints
reviewed by Mr. Brunatti matched the mining conditions which
prevailed at the time the citation was issued.
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Mr. DeSalvo's testimony regarding face prints R-1 and
R-2 1s contradictory. On the one hand, he testified that
print R-1, which was filed to abate the violation, depicted
the nmining and ventilation system in place at the time the
citation was issued. On the other hand, he testified that
print R-2 depicted what was taking place at the time the
citation was issued, and that it "applied the best,” and was
"close enough,” if not identical to the mining and ventila-
tion system depicted in R-1l. Further, Mr. DeSalvo conceded
that he and Mr. Lowmaster were not ventilation specialists,
and he confirmed that he was not involved in the formulation
and submission of ventilation plans or face prints.

I find little merit in the respondent’'s assertion that
safety inspector DeSalvo and mine manager Lowmaster cannot be
expected to be aware of "all the technicalities® of ventila-
tion face prints. Aside from any "technicalities,"™ one would
expect the mine safety inspector and mine manager to at least
have some basic knowledge as to the contents of ventilation
plans and prints covering the prevailing mine conditions, and
would at least know which plan was applicable at any given
time. :

Respondent's ventilation engineer Ondecko, who was not
present when the citation was issued, beliesved that face
print R-2 was the approved part of the plan in effect when
the citation was issued. However, he conceded that there
were differences in face prints R-1 and R-2, and he attributed
these differences to the extent of the mining which had taken
place at the time of the inspection. Since Mr. Ondecko did
not view the prevailing conditions at the time the citations
were issued, he could not rebut Inspector Brunatti's observa-
tions, as confirmed by Mr. DeSalvo, that the coal pillars on
the left side of the entry were pbeing mined in a manner which
created one large gob area which was not separated by stop-
pings from the previously mined out vright side gob area.

Mr. Ondecko contended that all that is required of the
respondent is the submission of general ventilation plans and
face prints showing the general mine ventilation pattern, and
that specific ventilation face prints covering any particular
mining method cor system which is being followed at any given
time are not required. Although he agreed that the mine ven-
tilation plan requires that the ventilation air flow over the
gob areas be maintained in such a manner as to insure that
such gob air is coursed away from the active working section,
he conceded that at times all of the gob air is not coursed
away from the working section. He also conceded that it was
not uncommon for the air used to ventilate a gob area to
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course out of a crosscut in the opposite direction from that
shown on a face print.

Respondent's ventilation engineer Onuscheck initially
contended that face print R-2 represented the prevailing
pillar mining conditions and ventilation plan at the time the
citation was issued. When asked to explain why that particu-
lar face print was not submitted to abate the violation,
rather that face print R-1, Mr. Onuscheck suggested that
since Inspector Brunatti disagreed that print R-2 covered the
conditions which he observed he would probably have issued an
order for non-compliance if he submitted R-2 to cover the
abatement. Mr. Onuscheck further suggested that he submitted
print R-1 to expedite the abatement of the violation.

Notwithstanding his contention that face print R-2
depicted the prevailing conditions at the time the citation
issued, and that it was the approved plan print covering
those conditions, Mr. Onuscheck conceded that the print was
only "close to" what was required, rather than the "exact
plan® as depicted in R-1, and that the respondent was foliow-
ing a "variation" of print R-2. PFurther, Mr. Onuscheck's
claim that MSHA had not previously questioned the use of
"typical" face prints such as R-2 in the past, is contradicted
by safety inspector DeSalvo's testimony that the respondent
had in fact been previously cited for ventilation plan viola-
tions under circumstances similar to those in this case.

Respondent's counsel conceded that there are differences
in face prints R~1 and R-2, but he considered them to be
"insignificant." He also conceded that there were "small
variations" between R-2 and the R-1 plan submitted to abate
the violation (Tr. 77-78; 324). As an example of what he
considered to be a "slight difference" in the two prints,
counsel cited the ventilation directional arrows as shown on
print R-1, which reflects a different directional flow of the
air used to ventilate the gob than that shown on print rR-2
(Tr, 92).

MSHA's ventilation specialist Zilka testified that there
are significant differences in face prints R-1 and R-2, par-
ticularly with respect to how the two gobs ars being venti-
lated. He confirmed that the driving of entries, and the
pulling of pillars on the right and left sides entails changes
in ventilation, and the face ventilation system used to venti-
late the resulting gob areas would be different. On the facts
of this case, Mr. Zilka was of the view that the respondent
could not use face print R-2 as a "typical" face print for the
conditions observed by Inspector Brunatti, as depicted in
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"typical®™ face print R-1, because the two prints contain dif-
ferent ventilation systems, and print R~2 shows a different
system of ventilation with two gob areas separated by a stop-
ping going all the way to the face. Mr, Zilka concluded that
under these circumstances, the respondent would be reguired by
section 75.316, to submit a face print other than R-~2 to cover
the changed mining and ventilation conditions, and that its
failure to do so constitutes a violation of that section.

I conclude and find that the preponderance of the credi-
ble evidence and testimony adduced in this case establishes
that face print R-2, which the respondent maintains is appli-
cable in this case as a "typical" print covaring the condi-
tions cited by Inspector Brunatti, clearly depicts two
separate gob areas separated by stoppings, and I reject the
raespondent's assertion that it covers the cited conditions.

I further conclude and find that the petitioner has estab-
lished that face print R-1 accurately depicts the existing
conditions as observed by Inspector Brunatti at the time he
issued his citation, and it seems clear to me that his unre-
butted testimony, and that of Mr. Zilka, which I find credi-
ble, clearly establishes that at the time of the inspection,
the cited area was in the process of being pillared on the
left side of the entry, and that one unseparated gob area was
created with no stoppings isolating the right return side of
the entry from the left intake side. I further conclude that
the respondent had no approved face print, "typical" or other-
wise, to cover the prevailing changed mining conditions and
system in place at the time of the inspection,

Saction 75.316 requires a mine operator to adopt a venti-
lation plan, including any revisions, suitable to the prevail-
ing mine conditions and mining system, and to submit such plan
to MSHA for approval. Further, the ventilation criteria found
in section 75.316~-1(b)(4), reguires an operator to include in
its proposed plan face ventilation systems and drawings depict-
ing the use and application of the system under all antici-
pated mining conditions. On the facts of this case, the
evidence establishes that the respondent has done neither,

The "typical" face plan, R-2, which respondent maintains
applied to its system of wmining, did not conform to the actual
mining which was taking place, and there is no credible evi-
dence that the respondent had ever submitted an applicable
specific face print until after the citation was issued.

The record in this case establishes that at the time the
respondent’s ventilation plan "binder" system was initiated,
the respondent was not managing the subject mine, and the D-5
section was not being mined. A letter dated May 23, 1983,
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from MSHA's District Manager Donald W. Huntley, (exhibit G-5),
acknowledges the receipt of the binder containing multiple
face ventilation plans which were applicable to the Keystone
and Helvetia Coal Mining Companies. The letter also advised
the respondent that it should list all face ventilation plans
which were to be used at those mines for each 6-month ventila-
tion review period, and that any proposed plans not in the
binder or which have previously been approved by MSHA for use
during any current plan review, should be submitted for
approval prior to being implemented. In its May 10, 1983,
letter submitting the binder, the respondent characterized the
face prints which were included in the binder as illustrative
ventilation systems to be utilized at the Keystone and
Helvetia Mines which were being managed by the respondent at
that time. The letter advised MSHA that: "In the event that
a system of ventilation is to be used that is not contained in

the folder, we will submit it as an addendum. After it is
approved the new plan will be added to the folder." (Emphasis
added).

Mr. Onuscheck confirmed that even with the submission of
the binder, with its face prints, there were times when the
respondent had no plan incorporated in the binder to cover
the type of mining that it may have been engaged in, and in
those instances, it was required to submit a face print to
cover that system of mining not previously covered.

Mr. Onuscheck confirmed that at the time the respondent
took over the management of the subject mine, the type of min-
ing conducted was similar to that which had taken place at the
others mines managed by the respondent. Although the D-5 sec-
tion was not being mined at that time, additional “typical"
face prints were tailored to the anticipated mining in the
subject mine, and a group of 20 prints, including face print
R-2 were submitted to MSHA as part of Ventilation Plan
Review 28, (Exhibit R-3), and they were approved by MSHA on
June 4, 1986. Contrary to Mr. Onuscheck's belief, I find no
cradible evidence that establishes that face print R~1 was
included among the face print "packet" submitted to MSHA, and
it seems clear to me from the testimony and evidence in this
case that the face print was submitted by Mr. Onuscheck after
the citation was issued in order to abate the viclation. The
record confirms that the face print was approved by MSHA and
incorporated as part of plan 28 on August 7, 1986, 3 days
after the citation was issued (Exhibit G-4).

After careful consideration of the arguments advanced by

the parties with respect to the "typical face print" issus
raised in this case, including the respondent's attempts to
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use this a defense to the violation, I reject the respondent's
arguments and conclude and find that MSHA has a more compel-
ling argument, and that its position in response to the respon-
dent's asserted defense of the violation is correct. While it
may be true that the respondent's Plan Review 28, exhibit R-3,
which is included as part of its omnibus ventilation plans on
file with MSHA, contains a seastence seemingly authorizing
variations from the "typical" face ventilation prints which
were submitted and approved by MSHA, such authorization is
qualified and conditional. This condition specifically man-
dates that any variations from the "typical" face prints,
which I construe to mean "illustrative" or "representative
examples," must insure that any future prints depicting mine
systems of ventilation submitted by the respondent must comply
with Federal Regulations. On the facts of this case, it seems
clear to me that the lack of any applicable ventilation face
print provision or plan to cover the changed mining conditions
as found by Inspector Brunatti during his inspection was not
in compliance with the clear language found in section 75.316,
requiring the respondent to adopt a plan provision consistent
with, and conforming to, the prevailing mining conditions™

at the time of the inspection.

I agree with MSHA's position that the acceptance of the
respondent's "typical"™ face print argument would allow the
respondent to deviate from its approved ventilation plan and
face prints with no consideration given to the pattern of
mining in existence at any given time, any changes in the
ventilation system which necessarily are affected by such
changes, the absence of ventilation stoppings clearly indi-
cated in previously submitted face prints, the creation of
additional gob areas not shown on previously submitted
prints, and any clearly defined areas of anticipated mining
and ventilation to insure that all ventilation requirements
are met, and to guard against possible air leakage from the
anticipated gob areas into the active workings of the mine.
The evidence in this case establishes that at the time the
raspondent submitted its omnibus ventilation plans covering
other mines which it managed, the same plans which it appar-
ently incorporated by reference as covering the subject mine,
it recognized its obligation to submit additional plans and
face prints not previously filed for MSHA's approval, and
that it was regquired to submit ventilation face prints cover-
ing any system of mining not previously covered.

In view of the foregoing, I conclude and find that MSHA
has established a violation of section 75.316, by a preponder-
ance of the credible evidence and testimony adduced in this
case., Accordingly, the violation IS AFFIRMED.
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Significant and Substantial Violation

A "significant and substantial" violation is described
in section 104(d)(1l) of the Mine Act as a violation "of such
nature as could significantly and substantially contribute to
the cause and effect of a coal or other mine safety or health
hazard." 30 C.F.R. § 814(d)(1l). A violation is properly
designated significant and substantial "if, based upon the
particular facts surrounding the violation there exists a
reasonable likelihood that the hazard contributed to will
result in an injury or illness of a reasonably serious
nature." Cement Division, National Gypsum Co., 3 FMSHRC 822,
825 (April 1981).

In Mathies Coal Co., 6 PMSHRC 1, 3-4 (January 1984), the
Commission explained its interpretation of the term "signifi-
cant and substantial® as follows:

In order to establish that a violation of
a mandatory safety standard is significant and
substantial under National Gypsum the Secretary
of Labor must prove: (1) the underlying viola=-
tion of a mandatory safety standard; (2) a dis-
crete safety hazard--that is, a measure of
danger to safety-contributed to by the viola-
tion: (3) a reasonable likelihood that the
hazard contributed to will result in an injury;
and (4) a reasonable likelihood that the injury
in question will be of a reasonably serious
nature.

In United States Steel Mining Company, Inc., 7 FMSHRC
1125, 1129, the Commission stated further as follows:

We have explained further that the third
element of the Mathies formula "requires thnat
the Secretary establish a reasonable likelihood
that the hazard contributed to wiil result ia
an event in which there is an injury." U.S.
Steel Mining Co., 6 FMSHRC 1834, 183% (August
1984). We have emphasized that, in accordance
with the language of section 104(d)(l), it is
the contribution of a violation to the cause
and effect of a hazard that must be significant
and substantial. U.S8. Steel Mining Company,
Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel Mining Company, Inc., 6 FMSHRC 1573,
1574~-75 (July 1984).
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While it is true that Inspector Brunatti could not
recall taking any smoke tests, and did not mention any air
leakage in the citation and order, his testimony, which I
find credible, and his contemporary notes of August 4, 1986,
exhibit G-2, reflect that gob air was coming into the section.
Mr. Brunatti testified that his belief that air was leaking
off the gob was based on "sight and feel," and that he could
"see it (air) on the canvas, the way the canvas, the pressure
on the caanvas, and you could fee the air" coming from the
pillared gob area back into the section (Tr. 59, 370).

Respondent's reliance on Inspector Brunatti's testimony
that the lack of a face print posed only a minimal, if any
hazard at all, is rejected. That testimony came in response
to a hypothetical question which assumed no air leakage and a
proper ventilation system in place suitable to the prevailing
mining conditions. Even if there were no air leakage, I
agree with MSHA's position that the lack of a ventilation
face print presented a discrete safety hazard to miners. The
purpose of a ventilation plan and ventilation prints is to
lay out the ventilation system for ongoing and future mining,
and the means for insuring that adequate ventilation is avail-
able to carry away méthane and other noxious gases from the
active working areas of the mine. Such plans usually include
the required quantities of air and pressures, and the ventila-
tion system and equipment used to control and distribute the
air throughout the areas where miners may be working. In the
absence of any definitive ventilation plans or prints corre-
sponding with the actual mining which may be taking place,
and given the fact that changes in the mining system and pre-
vailing conditions occur as the mining cycle advances or
retreats, there is a real potential that air leakage will go
undetected, that necessary corrections or adjustments to ven-
tilation curtains, stoppings, or other means of maintaining
and controlling the ventilation may not be taken into account,
and that air pressures and air guancities will not be moni-
tored to insure continued and uninhibited adequate ventilation
in the working section, Should this occur, I believe it is
reasonably likely that miners will be exposed to potentially
dangerous and hazardous ventilation conditions of a reasonably
serious nature likely to result in serious injuries,

On the facts of this case, the absence of a ventilation
face print is particularly critical in terms of maintaining a
continucus safe working environment for the miners. 1In this
case, the respondentis own safety director admitted that at
times all of the gob air is not coursed away from the working
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section, that it was not uncommon for the air used to venti-
late a gob area to course out of a crosscut in the opposite
direction from that shown in the ventilation plan, and that
he, and possibly the mine manager, were unaware of the appli-
cable ventilation plan or face prints covering the mining
conditions in place at the time of the inspection. Given all
of the aforementioned circumstances, I conclude and find that
the inspector's special "significant and substantial" finding
was Jjustified, and IT IS AFFIRMED.

The Unwarrantable PFailure Issue

The governing definition of unwarrantable failure is
still to be found in Zeigler Coal Company, 7 IBMA 280 (1977)
decided under the 1969 Act which held in pertinent part as
follows at 295-96:

In light of the foregoing, we hold that an
inspector should find that a violation of any
mandatory standard was caused by an unwarrant-
able failure to comply with such standard if he
determines that the operator involved has
failed to abate the conditions or practices
constituting such violation, conditions or prac-
tices the operator knew or should have known
existed or which it failed to abate because of
a lack of due diligence, or because of indiffer-
ence or lack of reasonable care,.

Zeigler was specifically approved during consideration of
the 1977 act. S. Rep. 95-181, 95th Cong., 13t Sess., at 31-32
(1977), reprinted in Senate Subcommittee on Labor, Committee
on Human Resources, 95th Cong., 2nd Sess., Legislative History

of the Federal Mine Safety and Health Act of 1977, at 619-620
(1978).

In United States Steel Corporation, 6 FMSHRC 1423, 1437
(June 1984), the Commission concurred in the Zeigler defini-
tion of unwarrantable failure and held that an unwarrantable
failure to comply may be proved by a showing that the viola-
tive condition or practice was not corrected or remedied,
prior to the issuance of a citation, because of indifference,
willful intent, or a serious lack of reasonable care.

During the course of the hearing in this case, I ruled
from the bench that the guestion as to whether or not the
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alleged violation was the result of the respondent's unwar-
ranted failure to comply with the cited mandatory safety stan-
dard was not an issue in this civil penalty proceeding, Black
Diamond Coal Co., 7 FMSHRC 1117, 1122 (August 1985). However,
in a recently issued decision, MSHA v. Quinland Coals, Inc.,

9 FMSHRC 1614, September 30, 1987, the Commission held that
the merits of any special unwarrantable failure allegation may
be addressed in a civil penalty proceeding, and it stated as
follows at 9 FMSHRC 1621:

Because under the Mine Act a special find-=
ing is a critical consideration in evaluating
the nature of the violation alleged and bears
upon the appropriate penalty to be assessed, we
conclude that the Act does not preclude the
review of special findings in a civil penalty
proceeding and that the purpose of the Act and
the intasrests of those subject to it are best
served by permitting review.

Although the unwarrantable failure issue was not dis-
cussed in the initial posthearing briefs filed by the parties,
they were afforded an opportunity to further supplement their
arguments in light of the Quinland Cocals, Inc. decision, and I
have considered these arguments in the course of my decision.

On the facts of the instant case, and with respect to the
issue of negligence, MSHA takes the position that the respon-
dent exhibited a "high" degree of negligence in that it knew
that it was required to submit a new ventilation face print to
cover the mining system and conditions which prevailed at the
time of the issuance of the citation, and that it further knew
that the then available prints did not cover that situation,
MSHA's definition of "high negligence," as reflected in its
Part 100 civil penalty assessment criteria, 30 C.F.R.

§ 100.3(d), is as follows: "High Negligence. (The operator
knew or should have known of the violative condition or prac-
tice, and there are no mitigating circumstances).”

In further explanation of the term "mitigating circum-
stances," section 100.3(d) states "Mitigating circumstances
may include, but are not limited to, actions which an operator
has taken to prevent, correct, or limit exposure to mine
hazards® (emphasis supplied).

Although Mr. Brunatti alluded to changing his negligence
finding from "moderate" to "high" when he modified the cita-
tion to an order (Tr. 20, 90-91), and the copy of the citation
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reflects a faint circle around the appropriate "high" negli-
gence and "order" blocks under items 11 and 12 of the citation
form, I find no specific mention of any such modifications on
the face of the order (Exhibit G~1). Mr. Brunatti explained
that he initially issued the section 104(a) citation, with a
moderate negligence finding, because he was led to believe by
mine management that another MSHA inspector had previously
inspected the section under circumstances similar to those
which prevailed at the time of his inspection but issued no
violation., Since the previous inspector did not believe that
there was a violation, Mr. Brunatti concluded that the respon-
dent also did not know or believe that a violation existed.
Mr. Brunatti later changed his mind and modified the citation
to an order, and he did so after a telephone conversation with
Mr. Onuscheck, during which Mr. Onuscheck led him to believe
that there was some miscommunication between his office and
mine management, and after a telephone conversation with the
inspector who had been on the section previously indicated
that this was not so.

Although Mr. Brunatti stated on the face of his order
that MSHA inspectors had not been in the cited area prior to
his own observations, his testimony, which I find contradic-
tory, is that the prior inspector had been on the section, but
only observed pillar mining taking place on the right return
side only, and that the left or intake side had not as yet
been developed or pillared. Further, the record in this case
is devoid of any testimony by Mr. Brunatti that he considered
the respondent's actions to be willful, or the result of indif-
ference or a serious lack of reasonable care.

Mr. Brunatti confirmed that his inspection was a "ventila-
tion technical inspection" to insure that any mining taking
place was in accordance with the respondent's approved plan,
He also confirmed that before embarking on such an inspection,
he reviews the mine file which contains all ventilation plans,
and that he was "fairly familiar® with the applicable plans
for the mine in guestion. Mr. Brunatti confirmed that face
print drawing 11, exhibit R-2, was included as part of the
respondent’s ventilation plan Review #28, but he could not
state whether Part E, which contained the typical face print
and variation language, exhibit R-3, was a part of that Review
(Tr. 80). Upon subsequent examination of Review 28, which
Mr. Brunatti had with him at the hearing, he stated that his
copy contained a different Part E, from the one introduced by
the respondent, and Mr. Brunatti concluded that it was not a
part of Review 28 on file with MSHA (Tr. 8l).
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MSHA's district engineer Zilka, testified that he last
reviewed respondent's ventilation plan Review #28 in August,
1985, a year before the citation was issued, and he could not
recall whether Part E was in that file. Although Mr., Zilka
did not have the plan in his possession when he testified, he
confirmed that the plan in Mr. Brunatti's possession would be
the same one on file with his office (Tr. 150). Mr., Zilka
could not recall whether or not Part E was in the file that he
reviewed, and stated that if it was not in Mr. Brunatti's file
it would not be in the official file kept in his office at
Pittsburgh (Tr. 151).

In view of the obvious uncertainty as to whether or not
Mr. Brunatti and Mr. Zilka were even aware of the existence of
Part E, I issued a bench order instructing MSHA's counsel to
either take the posthearing deposition of an appropriate MSHA
official, or to otherwise confirm whether or not Part E was in
fact on file with MSHA's official approved ventilation plan
for the mine. By letter dated June 29, 1987, MSHA's counsel
confirmed that it was in fact a part of the applicable ventila-
tion plan on file in MSHA's district office.

Based on the foregoing, it seems obvious to me that
Inspector Brunatti and Mr. Zilka were not aware of the fact
that Part E of the respondent's ventilation plan, which con-
tains some rather ambiguous language with respect to the use
of the term "typical systems of face ventilation used in the
mine," and seemingly permits some "variations" of the plans.
Given this language, Mr. Zilka conceded that it was possible
that the respondent may have misconstrued this language (Tr.
180). Mr. Zilka also conceded that some variation is per-
mitted, and he cited as an example a variation concerning
"mining a certain block or mining the entries" (Tr., 155).
Inspector Brunatti alluded to a variation which would be
acceptable with respect to the "erection of the controls right
in the working section®™ ({(Tr. 90). He also alluded to another
“reasonable variation® or "reasonable approximations® from a
“typical plan” concerning the positioning a continuous-miniag
machine (Tr. 343).

Mr. Zilka confirmed that in an effort to reduce the
amount of paper work transmitted back and forth between MSHA
and the respondent, MSHA requested the respondent to eliminate
those ventilation face prints which were not in active use,
and to resubmit them when they were to be used (Tr. 136).

- Mr. Zilka also confirmed that he does not personally approve
or reject any mine ventilation plans, and that he simply makes
racommendations, He indicated that his recommendations are
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reviewed by two additional supervisors before they are sub-
mitted to the district manager, who then makes the final
decision as to approval or rejection of any particular plan
provision (Tr. 153). Mr. Zilka further conceded that with
respect to the submission of any ventilation plans, there are
often differences of opinions among those people involved in
the review process, and he confirmed that he did not discuss
face print drawing No. 11, exhibit R-2, which respondent main-
tains applied in this case, with Mr. Onuscheck priocr to the
issuance of the violation, and that any such discussion came
later (Tr. 184-185). Inspector Brunatti testified that had
the respondent submitted a "reasonable approximation®" of draw-
ing No. 11, he would have accepted it. Since it was not, he
rejected it as being applicable to the conditions which he
observed (Tr. 343).

In what I consider to be a rather feeble rebuttal attempt
on the part of Mr. Zilka to support his contention that his
prior conversations with respondent's representatives over
"many yvears" should have clearly put the respondent on notice
as to what was reguired to be in compliance at the time the
violation was issued, Mr. Zilka explained certain differences
in single and double air splits. He conceded that this was
not relevant to the facts of this case, and that he only cited
it to bolster his contention that the respondent has been
informed that it cannot mix plans without submitting a plan
addendum (Tr. 359). When Inspector Brunatti was called in
rebuttal after Mr. Zilka's testimony, he was asked whether he
agreed or disagreed with Mr. Zilka's explanations of single
and double splits of air. Mr. Brunatti admitted that while
listening to Mr. Zilka's explanation, he was not aware of
these distinctions, and was not aware of them at the time he
cited the violation. However, Mr. Brunatti then stated that
Mr. Zilka was "totally right," and made the comment "that's
why he’s in Pittsburgh and I'm in the field office" (rfr. 371).
Respondent’s ventilation engineer Ondecko was called to rebut
Mr, Zilka's explanation of what constitutes single and double
splits of air, and he expressed total disagreement with
Mr. Zilka's analysis (Tr. 371-374).

In a recently decided case, Jim Walters Resources, Inc.,
9 FMSHRC 903, 909, the Commission made the following-observa-
tions with respect to mine ventilation plans:

The Act and the mandatory standard requires the
Secretary and the operator to agree upon a ven-
tilation plan. It is of paramount importance
under the statute that both the Secretary and
the operator proceed diligently and in good
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faith to develop a conclusive and suitable plan
containing provisions clearly understood by
both. * * * 1t serves neither the safety of
the miners nor the policy of the Mine Act when
the Secretary and an operator are unable to
reach firm agreement on the meaning of a mine
plan provision even after several years of deal-
ing with that provision. Given the importance
Congress attached to mine specific plans, we
emphasize that it is is incumbent upon the par-
ties to adopt a more effective mechanism to
ensure that mine plans are expeditiously,
unambiguously and conclusively approved and
adopted. (Emphasis Added).

On the facts of this case, although I have affirmed the
violation and have rejected the respondent's implied collat-
eral estoppel defense theory that it could vary its ventila-
tion face prints at its own discretion without prior approval
by MSHA, and reject any notion that the absence of any cita-
tions by other inspectors during prior inspections absolves
the respondent of any liability in this case, I nonetheless
conclude and find that MSHA has failed to present any credible
or probative evidence to establish that the violation resulted
from the respondent's unwarrantable failure to comply with
section 75.316.

MSHA's reliance on the testimony of Mr. Zilka, including
the asserted MSHA district policy since 1979, and certain
policy statements attributed to District Manager Donald
Huntley in support of said policy, in support of its conclu-
sion that the respondent has had a long—~standing clear under-
standing of the requirements of section 75.31%, are rejected.
There 1s no evidence that MSHA's policy has ever been clearly
defined or reduced to writing, or that it was clearly incorpo-
rated by reference or otherwise referred to in any of the
plans or plan correspondence, and Mr. Huntley was not called
by MSHA to testify in this case. As for Mr. Zilka's prior
contacts with the respondent, I find them to e rather gen-
eral, undocumented as to any references to the specific issue
concerning the use of the terms "typical face ventilation
plans,” and any "variations® from those plans. Further, based
on ay pricr findings concerning Mr. Zilka and Mr. Brunatti's
testimony regarding their knowledge and understanding of these
particular plan provisions, I am convinced that they, as well
as the respondent, did not have a c¢lear and unambiguous under-
standing as to how those particular provisions were to be
interpreted and applied in this case, particularly during the
period prior to the issuance of the violation, and that this
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mitigates the respondent's negligence. Under the circum-
stances, I find no reasonable or rational basis for concluding
that the violation resulted from the respondent's lack of
indifference, willful intent, or serious lack of reasonable
care. Accordingly, MSHA's assertion that the vioclation
resulted from an unwarrantable failure on the part of the
respondent IS REJECTED.

Modification of Order to Citations

In light of my foregoing unwarrantable failure findings,
the modified section 104(d)(2) order issued by Inspector
cannot stand. It seems clear to me that under section 105(4d)
of the Act, I have the authority after a hearing to affirm,
modify or vacate an order. See also 0ld Ben Coal Companv,

2 FMSHRC 1187 (June 1980); Consolidation Coal Company,

3 FMSHRC 2207 (September 198l); Youngstown Mines Corporation,
3 FMSHRC 1793 (July 1981). Accordingly, the ordar in guestion
IS HEREBY MODIFIED to a section 1l04(a) citation.

Size of Business and Effect of Civil Penalty on the
Respondent's Ability to Contipnue in Business

Based on the stipulations of the parties, I conclude and
find that the respondent is a large mine operator and that
payment of the c¢ivil penalty assessment for the violation in
gquestion will not adversely affect its ability to continue in
business.

History of Prior Violations

On the basis of the stipulations by the parties, and
given the size and scope of the respondent's mining opera-
tions, I find no basis for concluding that the respondent's
compliance record is such as to warrant any additional
increase ian the civil penalty assessment which I have made for
the violation in guestion.

Negligence

I conclude and find that the violation resulted from the
respondent’s failure to exercise reasonable care, and that
this constitutes ordinary negligence on its part.

Gravity
For the reasons stated in my significant and substantial

finding, I conclude and find that the violation in guestion
was serious.
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Good Faith Compliance

The parties have stipulated that the violation was abated
by the respondent in good faith within the time fixed by the
inspector. I adopt this stipulation as my finding and conclu-
sion on this issue.

Civil Penalty Assessment

On the basis of the foregoing findings and conclusions,
and taking into account the requirements of section 110(i) of
the Act, I conclude and find that a civil penalty assessment
in the amount of $500 is reasonable and appropriate for the
violation which I have affirmed.

ORDER
The respondent IS ORDERED to pay a civil penalty assess-
ment in the amount of $500 for a violation of 30 C.F.R.
§ 75.316, and payment is to be made to MSHA within thirty (30)

days of the date of this decision. Upon receipt of payment,
this proceeding is dismissed.

utras
Admlnlstratlve Law Judge
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Linda M. Henry, Esg., Office of the Solicitor, U.S. Department
of Labor, Room 14480 Gateway Building, 3535 Market Street,
Philadelphia, PA 19104 (Certified Mail)

Joseph Yuhas, Joseph T. Kosek, Esgs., Greenwich Collieries,
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Statement of the Proceedings

These consolidated proceedings concern Notices of
Ceontests filed by the operator against MSHA pursuant to sec-
tion 105(d) of the Federal Mine Safety and Health Act of 1977,
30 U.8.C. § 815(d), challenging the legality of two section
104(a) citations and one section 104(b) order issued to the
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operator in February, 1987. The operator is charged with
alleged violations of section 103(a) of the Act, because of

its refusal to permit an MSHA inspector to conduct spot inspec-
tions pursuant to section 103(i) of the Act. A hearing was
held in Reading, Pennsylvania, and while the parties were
afforded an opportunity to file posthearing briefs, they have
not done so. However, I have considered the oral arguments
made by counsel on the record during the hearing in these
proceedings.

Applicable Statutory and Regulatory Provisions

1. The Federal Mine Safety and Health Act of 1977,
30 U.s.C. § 301 et seq.

2. Sections 103(a) and (i) of the Act, 30 U.S.C.
§ 813(a) and (i); and section 110(i), 30 U.S.C. § 820(iy.

3. Commission Rules, 29 C.F.R. § 2700.1 et seq.
Issues

The issues presented in this matter include the
following:

1. Whether the operator violated section
103(a) of the Act by denying entry to the
inspector for the purpose of conducting a sec-
tion 103(i) spot inspection, and if so, the
appropriate civil penalties to be imposed for
the violations.

2., Whether the facts and evidence adduced
in this matter support MSHA's contention that
the operator has not been subjected to any
illegal or discriminatory inspections pursuant
£o section 103(i) of the Act.

3. Whether the facts and evidence adduced
in this matter support the operator's conten-
tion that no valid or legal basis exists at
this time for MSHA's continuing its mine on an
indefinite section 103(i) spot 5-day inspection
cycle. '

4, Whether the statutory language found
in section 103(i) of the Act with respect to an
occurrence of a methane ignition or explosion
"during the previous five years," automatically
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terminates MSHA's authority to keep the mine on
a 5-day spot inspection status at the expira-
tion of 5 years, during which time no further
methane ignitions or explosions within the mean-
ing of section 103(i) have occurred,

5. Whether the aforesaid statutory lan-
guage authorizes or requires MSHA to continue
its 5-day spot inspections of the mine
ad infinitum subsequent to the expiration of
5 years from the date of the methane ignition
and explosion which initially placed the mine
in that status.

6. Additional issues raised by the
parties are identified and disposed of in the
course of these decisions.

Stipulations

The parties stipulated to the following (Joint Exhibit-2;
Tr., 7): - o : "
1. Randy Rothermel is the Managing

Partner of Tracey Slope.

2. The mine is subject to the Federal
Mine Safety and Health Act of 1977.

3. The presiding Administrative Law Judge
has jurisdiction over the proceedings pursuant
to section 105 of the Act.

4, The citations, orders, and modifica-
tions, involved herein were properly served by
a duly authorized representative cf the
Secretary of Labor upon an agent of the oper-
ator at the dates, times, and places stated
therein, and may be admitted into evidence for
the purpose of establishing their issuance.

5. The parties stipulate to the authentic-
ity of their exhibits but not to the relevance
or the truth of the matters asserted therein.

6. The operator had a multiple nonfatal
methane explosion accident at its Tracey Slope
Mine on February 10, 1982, which resulted in
serious injuries to three miners.
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7. TFollowing this incident, the operator
was put on a 5-day spot inspection series under
section 103(i) of the Act by MSHA. The basis
for this action was that a "methane ignition or
explosion had occurred which resulted in
serious injury."

8. This mine has been subject to 5-day
spot inspections at irregular intervals since
that time.

9. There has been no methane ignitions or
explosions at this mine resulting in serious
injury since the accident on February 10, 1982.
The mine has not liberated "excessive quanti-
ties of methane” as that term is defined in
section 103(i).

10, On February 12, 1987, MSHA Inspector
Victor G. Mickatavage of the Shamokin Field
Office arrived at the mine. tc conduct a section
103(i) spot inspection. Mr. Randy Rothermel,
an owner of the mine, stated that he was deny-
ing entry to the mine to conduct a section
103(i) spot inspection. Mr. Rothermel stated,
however, that he would permit any inspection
other than an inspection pursuant to section
103(i).

11. At 11:45 a.m., the MSHA inspector
issued Citation No. 2840770 under section
103(a) of the Act for the denial of entry,
allowing 45 minutes to abate.

12, At 12:30 p.m., the MSHA inspector
issued a section 104(b) withdrawal order, Order
Neo. 2840771, under section 103(a) of the Act
for failure to abate Citation No. 2840770,
which order did not prohibit entry into the
mine.

13. On February 13, 1987, the MSHA
inspector returned to the mine and issued a
Modification to Citation No., 2840770 and Order
No, 2840771, and entry to perform a section
103(i) inspection was again denied.
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14. On February 19, 1987, the MSHA inspec-
tor was again denied entry to the mine to con-
duct a section 103(i) spot inspection. The
MSHA inspector issued Citation No. 28040772 for
failure to comply with the section 104(b) With-
drawal Order No. 2840771 as modified
Order 2840771-01.

15. A letter dated September 15, 1986,
Exhibit "C-1," is a true and correct copy of a
letter sent by Randy Rothermel to the then
acting District Manager, Joseph Garcia, the
District Manager of Coal Mine Safety and
Health, District No. 1.

16. During the 24-months preceding the
date of the contested citations and order, the
operator received a total of 24 citations and
was subject to a total of 142 inspection days.

17. The operator is a small underground
anthracite mine operator, employing three to
five people underground, and two people on the
surface, and has an annual coal production of
approximately 4,000 tons (Tr. 33, 170).

Discussion

The citations and order issued in these proceedings, all
of which allege violations of section 103(a) of the Act, are
as follows:

Section 104(a) non-"8&8" Citation No. 2840770,
February 12, 1987 (Docket Nos. PENN 87-121-R, and
PENN 87-235).

On 2-12-87, Randy Rothermel, partner and
mine foreman, refused to allow Victor G.
Mickatavage, an authorized representative of
the Secretary, entry into the Tracey Slope Mine
for the purpose of conducting an inspection of
the mine pursuant to section 103(a) of the Act.
Mr. Rothermel stated that the inspector
{Federal) could not enter the mine to conduct
the 103(i) inspection.

Section 104(b) "S&S" Order No. 2840771, February 12, 1987
(Docket No. PENN 87-122-R):
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Randy Rothermel, partner and mine foreman,
continued to deny Victor Mickatavage, autho-
rized representative of the Secretary, the
right of entry into the Tracey Slope mine for
the purpose of conducting an inspection of the
mine in accordance with the regquirements of
section 103(a) of the Act on 2-12-87 after the
expiration of a reasonable time allowed for
Mr. Rothermel to comply.

Section 104(a) "S&S" Citation No. 2840772, February 19,
1987 (Docket Nos. PENN 87-124-R, and PENN 87-176).

The operator failed to comply with 104(b)
order of withdrawal No. 2840771 dated 2-12-87
and modified 2-17-87, issued for failure to
abate a 104(a) Citation No. 2840770 dated
2-12-87, issued to section 103(a) of the Act.
One gunboat of coal was observed being hoisted
from underground.

The essential facts in these proceedings are not in dis-
pute. On February 10, 1982, at approximately 8:10 p.m., a
methane gas explosion oc¢curred at the mine, and three laborers
working in the mine received burn injuries. As a result of
this incident, which occurred over 5-years ago, the mine oper-
ator has been subjected to spot inspections by MSHA once
during every 5 working days at regular intervals in accordance
with section 103(1i).

On February 12, 1987, the mine operator, believing that
MSHA's rights of inspection pursuant to section 103(i) had
expired and lapsed, denied entry to MSHA Inspector Victor
Mickatavage for purposes of conducting a section 103(i) inspec-
tion. At the time of the denial of entry, the operator
advised the inspector that he would permit any form of inspec=-
tion other than an inspection pursuant to section 103(i) of
the Act. As a result of the operator's failure to allow the
inspector entry to conduct a section 103(i) inspection, the
inspector issued the citations and order in gquestion.

During opening statements at the hearing, MSHA's counsel
stated that the citations and order resulted from the oper-
ator’s denial of entry to its mine by MSHA inspectors on dif-
ferent occasions. The inspectors sought entry for the purpose
of conducting section 103(i) inspections, and they did so in
the exercise of their right of inspection pursuant to section
103(a) of the Act. Recognizing the fact that MSHA's right of
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inspection may not be exercised illegally or in a discrimina-
tory manner, counsel asserted that MSHA has an absolute right
of warrantless entry, and that the inspectors were attempting
to exercise that right pursuant te section 103(i). MSHA's
view of the issue presented in these proceedings is whether or
not the operator was being subjected to illegal or discrimina-
tory inspections pursuant to section 103(i) of the Act as
alleged by the operator.

MSHA's counsel pointed out that the operator contends
that the attempted section 103(i) spot inspections were
illegal because 5 years have passed since the operator was
initially put on notice that its mine was on a section 103(i)
spot inspection cycle because of a methane explosion which
resulted in serious injuries. Contrary to the operator's
contention, MSHA takes the position that there is no automatic
termination of section 103(1i) spot inspections after the
passage of 5 years from the event which initially placed the
mine in that inspection posture., MSHA's position is that it
has discretion, based on the particular conditions present in
a mine, to determine whether or not the mine should exit qr
remain subiject to continued section 103(i) 5-day spot inspec-
tions. MSHA asserted that its evidence establishes that the
decision to maintain the mine on the spot inspection cycle was
based on MSHA's continued fear of the presence of methane gas
in the mine., Under the circumstances, MSHA concludes that it
has acted well within its statutory authority to continue the
section 103(i) spot inspections to the present time (Tr. 8-9).

The operator's counsel stated that section 103(i) sets
forth certain criteria for the conduct of spot inspections
every 5 days, namely; (1) liberation of excessive quantities
of methane gas as that term is defined by the Act, (2) a
methane ignition or explosion resulting in death or serious
injury within the previous 5 years, or (3) the existence of
other hazardous mine conditions. Counsel contended that in
the case at hand, the only mining activity tested during any
of the section 103(i) inspections was a test for methane, and
on one occasion, ventilation testing. Counsel asserted that
the sole purpose advanced by MSHA to the operator for its
desire to conduct the inspections was the opinion by MSHA's
district office that it could continue its inspections without
any of the necessary criteria found in section 103(i) of the
Act,

Counsel pointed out that it is uncontroverted that the
operator has allowed MSHA entry to its mine for the purpose of
conducting any other type of inspections, including regular
spot inspections, and has only resisted MSHA's attempts to
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continue with section 103(i) spot inspections every 5 days.
Counsel contended that the mine has been subjected to

142 inspection days in a period of less than 24 months, and
that taking into account the number of days the mine has been
closed, MSHA's inspections have amounted to a substantial
interference with the operator's mining activity (Tr. 9-11).

Counsel stated that by letter dated September 15, 1986,
(Exhibit C-1), the operator wrote a letter to MSHA's Acting
District Manager, Joseph Garcia, Wilkes-Barre, Pennsylvania,
advising him of all of the facts incident to the prior methane
ignition which triggered the 5-~day spot inspection cycle, and
requesting a ruling as to whether or not the mine could be
removed from its spot inspection status, but that the letter
remains unanswered. Counsel suggested that since MSHA did not
respond to the operator's letter, it believed that the only
way it could resolve the question was to create a circumstance
under which a violation would be issued, thereby providing a
forum in which to decide the propriety of the section 103(1i)
spot inspections (Tr. 11).

Conceding that the operator's letter was not answered,
MSHA's counsel asserted that while no formal response was
forthcoming, numerous meetings have been held between MSHA
personnel and the operator to discuss the matter, and that
these discussions would constitute a verbal response to the
operator's letter (Tr. 11). MSHA's Shamokin Area Field Office
Supervisor James Schoffstall confirmed that Acting District
Manager Garcia has since returned to his regular duty station
in the Pittsburgh area, and that the operator's letter may
have been mislaid or misrouted. Mr. Schoffstall confirmed
that he has not seen the letter, and the operator's counsel
confirmed that there was some dialogue between Mr. Randy
Rothermel, the operator, Mr. Schoffstall, and the inspector,
but that no responsive written reply has ever been received by
Mr. Rothermel with regard to his letter (Tr. 14-15).

Mr. Schoffstall also confirmed that he has consulted with his
supervisor in the district ofiice, Edward Connor, Acting
District Manager, who in turn consulted with MSHA's headguar-
ters in Arlington, Virginia, and that Arlington's answer "was
that this five years is a minimum, and there is no time limit"
(Tr, 16).

MSHA's counsel confirmed that MSHA still has under consid-
eration the seeking of a court injunction to allow it to gain
entry to ithe mine for the purpose of continuing its section
103(1) spot mine inspections every 5 days, but that it has not
done so as of the time of the hearing. Counsel pointed out
that the violations in issue in these proceedings were abated
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after a period of time when the operator permitted entry to
the inspectors for the purpose of conducting section 103(1i)
spot inspections, and that MSHA abandcned any recourse to
injunctive action. However, the operator has again started to
turn away its inspectors, and inijunctive relief is again being
considered by MSHA. The operator's counsel confirmed that
this was true, but stated that the operator is no longer
permitting entry to the inspectors because of the instant
litigation, and MSHA's counsel confirmed that another series
of citations are likely to be issued because of the operator's
renewed and continued refusal to permit section 103(i) spot
inspections (Tr. 12-14).

MSHA's counsel confirmed that the operator at the present
time is not only refusing entry for spot inspections, but is
also refusing any type of entry to MSHA inspectors, even for
regular inspections. The operator's counsel asserted that "we
are not working the mine" (Tr. 17).

MSHA's Testimony and Evidence

James E. Schoffstall, Supervisor, MSHA District No. 1
Shamokin Field Office, confirmed that he has been in that posi-
tion since November, 1280, and that his duties include the
supervision of a staff of 13 MSHA inspectors. He testified as
to his background and experience, including the management of
two mines as a superintendent, and he confirmed that he holds
mine foreman papers issued by the State of Pennsylvania (Tr.
19-22).

Mr. Schoffstall confirmed that the mine in gquestiocon has
been within his enforcement jurisdiction since February, 1985,
when it was taken over from MSHA's Pottsville or Schuylkill-~
Haven office. He confirmed that he has been in the mine
numerous times, and that he wasg familiar with the citations
and orders issued by MSHA Inspector Victor Mickatavage (joint
exhibit-1). Mr. Schoffstall confirmed that he discussed the
circumstances surrounding the issuance of the violations with
Inspector Mickatavage, who works under his supervision, and
that Mr. Mickatavage issued the violations because he was
denied entry to the mine for the purpose of conducting section
103(i) inspections, and was hindered in his attempts to con-
duct the inspections (Tr. 22~24).

Mr. Schoffstall confirmed that the mine is also subiject
to annual and quarterly inspections, including follow-up
inspections in connection with the issuance of any citations
or orders. He also confirmed that the mine became subject to
the section 103(i) spot inspections after a multiple nonfatal
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methane explosion accident which occurred at the mine on
February 10, 1982, and he identified exhibit G-1 as the
official MSHA accident investigation report of that incident
which he obtained from MSHA's District No. 1 office in
Wilkes-Barre (Tr. 25).

Mr. Scheffstall was of the opinion that section 103(i)
was enacted "for the sole reason of troubled mines. Mainly,
Number 1, was excessive amount of gases; Number 2, if a mine
experienced an explosion; and then also you have another cate-
gory for special hazards" (Tr. 34). He also believed that
section 103(i) mandates that inspections "be made under peri-
odic time limit," namely once every 5-working days at irregu-
lar intervals in this case, "to see that they are complying
with the law, and to see that the conditions are being
controlled” (Tr. 36).

With regard to the language of section 103(i) concerning
methane or other gas explosions which have resulted in death
or serious injury during the previous 5 years, Mr. Schoffstall
was of the view that this stated time frame is a minimum |
amount of time that the mine must be placed on the section
103(i) spot inspection cycle, and that it is not a maximum
time limitation. Mr. Schoffstall was of the further view that
MSHA could continue its section 103(1i) spot inspections if it
"feels that the mine is on the borderline or it is subject to
a condition happening again in that mine" (Tr. 36).

Mr. Schoffstall confirmed that since the 1982 ignition,
the mine experienced another methane ignition in 1985 in the
Number 4 Level West Gangway Section whers some methane was
ignited as a cut of coal was fired from the base. That igni-
tion did not result in any injuries or death, and the incident
was investigated by MSHA's Pottsville office (Tr. 40). He
identified exhibit G-2 as a copy of the official MSHA investi-
gation report of that incident (Tr. 43).

Mr. Schoffstall confirmed that he considered
Mr., Rothermel's verbal requests made to Inspector Mickatavage
2 or 3-weeks prior to the denial of entry to be removed from
the section 103(i) spot inspection series because the 5-year
period has expired. Mr. Schoffstall stated that after discuss-
ing the request with his superiors, "we feel that the mine
still should be considered within the 103(1i) category.®
Mr. Schoffstall stated that the reasons for this included "the
condition that the mine is in with the unlimited amount of
ventilation, and the irregularity of the ventilation--and
also, the immediate area where they are now working has a con-
dition of roof control along with a new area that they intend
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to development which is to the east which allows an additional
taxation on the ventilation system® (Tr. 50-51).

Mr. Schoffstall confirmed that the decision to deny
Mr. Rothermel's request to be removed. from the section 103(i)
spot inspection cycle was a "joint decision" made by himself,
Acting Dbistrict Manager Edward C. Connor, and Inspector
Mickatavage, and that the decision was communicated verbally
to Mr. Rothermel who was "basically" informed of the reasons
for the decision (Tr. 51-53). MSHA's counsel confirmed that
the decision in question was not formalized in writing, and
Mr. Schoffstall confirmed that his office has never informed
an operator in writing that he would be removed from any
section 103(i) inspection cycle because MSHA has never been
challenged in this regard (Tr. 51-54).

, Mr. Schoffstall stated that three other mines in his
district are presently on a section 103(i) spot inspection
cycle, for reasons other than a methane ignition, and that two
mines are on that cycle because of impounding water (Tr. 55).
In the instant case, Mr. Schoffstall could think of no reason
why the operator has not been advised in writing as to the
specific reasons why MSHA is keeping him on the section 103(i)
spot inspection cycle (Tr. 56), and that "we've never done it
any other way in the district except verbally" (Tr. 57).

Mr. Schoffstall stated that immediately after the denial
of entry in this case, a meeting was held in MSHA's office
with the operator's counsel Diehl present, and the matter was
discussed. At that time, Mr. Rothermel was advised of MSHA's
decision to keep the mine on a section 103(i) cycle (Tr, 6l1l).
Mr. Schoffstall could not confirm whether Inspector
Mickatavage informed Mr. Rothermel of these reasons during
their discussions prior to the refusal of entry (Tr., 61).

Mr., Schoffstall testified to the specific reasons pre-
viously alluded tc as to why the decision was made to keep the
mine on the section 103(i) cycle. Referring to a mine map
(exhibit G~7), he alluded to certain air measurements made
during past inspections, some purported roof problems necessi-
tating retimbering, and an unplanned roof fall within the past
4 months in an escape route. He believed that any roof fall
in either the main intake or return presented the possibility
of blocking the entrance and possibly restricting ventilation.
However, he confirmed that the unplanned roof fall was
addressed by developing a new area to go around it, and that
no injuries resulted from that fall (Tr., &1-65).
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My, Scheffstall further alluded (¢ aly measurements taken
along the haulage slope indicating 8 to 10 thousand cubic feet
of air in the main intake and return resulting from air
short-circuiting through some old stoppings, and other areas
of possible air leakage through an area which is planned for
developneit i an easterly direction., He also alluded to cita-
tions which were issued for air leakage through some temporary
stoppings, and indicated that the air at that location was
"Just a minimal amount" to meet the requirements of the law
(Tr., 66).

Mr. Schoffstall discussed the operator's intentions to
install overcasts at the gangway level as it developed to the
east, and he indicated that this may place an additional
burden on the ventilation system caused by air leakage which
may be created by crosscuts and openings which need to be
stopped off (Tr. 67). 1In response to questions concerning the
operator's intentions to mine to the east, Mr., Schoffstall
confirmed that the operator is required to file ventilation
plan changes as it develops or anticipates to develop new mine
areas, and he confirmed that a new ventilation plan has been
filed. He also confirmed that in this case, MSHA has approved
the operator's ventilation plan to meet the minimum standard
of 3,000 cubic feet of air at the face, and 5,000 at the last
open crosscut (Tr,., 68), However, he indicated that MSHA is
not certain whether the existing ventilation system is enough
to cover the area being developed to the east, and that this
is part of the reasons why it wants to keep the mine on a
section 103(i) inspection cycle (Tr. 638).

Mr. Schoffstall confirmed that MSHA wishes to keep the
operator on the section 103(i) inspection cycle in the newly
developed area because of its "pending development." He
conceded, however, that MSHA will still have to review the
adequacy of the ventilation in 3 or 6 months intervals, and he
conceded that such an evaluation of the ventilaticn could be
done independently of any section 103(i) inspection. He
further conceded that if the mine had not experienced a prior
methane ignition, any perceived ventilation problem would not
necessarily be reason enough to place the mine on a section
103(1) inspection cycle (Tr. 69). He confirmed that the mine
iz located in a gassy vein, and that coupled with the asserted
bad roof, these conditions are inherent to the mine (Tr. 70).

Mr. Schoffstall confirmed that while he believed that the
mine has a "borderline" ventilation system, MSHA nonetheless
has approved the ventilation plan, and keeping the mine on a
section 103(i) inspection status will facilitate MSHA's moni-
toring of the ventilation (Tr. 73).
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In further explanation of the decision to keep the mine
on a section 103(i) inspection cycle, Mr. Schoffstall stated
as follows (Tr. 75-76):

A. Okay. The basis was, Number 1, was the
ventilation system, the irregularities of the
ventilation system; the problems that they were
having with the roof control, holding the
return entries open; and the constant pressure
on the main intake; 3, was the ventilation
system to the east, will it be effective enough
to be able to liberate the methane that they're
going to encounter; and Number 4 is, that
they're going towards an uncharted area that's
filled with water, which we will require a bore
hole plan.

JUDGE KOUTRAS: A bore hole plan?

THE WITNESS: Yes. In other words, when they
get within two hundred feet of the uncharted
workings that we have no mapping on, then they
must start drilling in advance to locate this
water.

BY MS. JORDAN:
Q. If it --

JUDGE XKOUTRAS: But, that would be required,
independent of any 103(i)?

THE WITNESS: That's right., That will go under
special inspection.

B b % 5% * % ¥

A. All right. What it is is the inconsistency
of the ventilation puts a borderline on the
amount of ventilation available at the working
faces to sweep away the noxious gasses,

Number 2, is the possible blockage, due to an
unplanned roof fall in the returns could cause
a restriction of ventilation, that would also
cause a buildup of methane at the faces. And,
then the area in which they're going to tax
additional efforts out of the ventilation
system to the east, all in conjunction with it
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puts the mine at an area where we feel it's
borderline as to the abilities of keeping the
faces clean of methane,

Mr. Schoffstall identified and reviewed copies of cita-
tions issued to the operator for violations of the roof
control requirements of mandatory safety standard section
75.200, the ventilation air requirements of section 75.301,
and the ventilation plan requirements of section 75.316
(exhibits G~3 through G-~5, Tr. 87-94; 98-102; 117~-118;
119-122).

Mr. Schoffstall confirmed that he did not issue any of the
citations, and that he was not present when they were issued
(Tr. 122-123). He also confirmed that he retrieved the copies
from MSHA's files in response to the operator’s prehearing
interrogatories, and while he may have previously reviewed the
citations after they were issued as part of his supervisory
duties, he would only have reviewed those issued by Inspectors
Donn Lorenz and Victor Mickatavage, from his Shamokin office,
but not those issued by inspectors from MSHA's Pottsville
office (Tr. 124-125).. He confirmed that the citations in ques-
tion have all been abated (Tr. 155).

Mr. Schoffstall further confirmed that when he assembled
the copies of the prior citations, he did not include copies
of any extensions which may have been issued, nor did he
include copies of any abatement or termination notices unless
the abatement was shown on the face of the citation itself
(Tr. 144). MSHA's counsel stated that any terminations and
extensions relevant to the citations were included with her
responses to the operator's discovery requests, and that they
are a matter of record (Tr. 146-147).

On cross-—examination, Mr. Schoffstall reiterated that he
did not conduct any of the prior inspections or issue any of
the citations previously referred to. With regard to any
methane tests conducted in the mine, Mr. Schoffstall confirmed
that he has never persoconally conducted any such tests, but has
accompanied an inspector when he 4id it., With regard to his
prior testimony speculating to a 50 percent loss of air in the
ventilation circuit, Mr. Schoffstall conceded that he per-
formed no test to support any such statement (Tr. 154~155).

Mr., Schoffstall confirmed that he was present at a confer-
ence with counsel Diehl during which he stated to counsel that
the sole basis for the section 103(1) inspections was the
prior methane ignition which resulted in injury to two men.
When asked whether that was still his position, Mr. Schoffstall
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responded "Because of the explosion, because of the conditions
of the explosion, yes" (Tr. 154-~155). With regard to the 1985
ignition incident, Mr. Schoffstall confirmed that it was
reported to MSHA by the operator (Tr. 158).

Contestant's Testimony and Evidence

Randy Rothermel, the operator of the mine, confirmed that
MSHA Inspector Victor Mickatavage was "at the mine on
February 12, 1987, and requested entry for the purpose of con-
ducting a section 103(i) inspection. Mr. Rothermel acknowl-
edge that he informed the inspector that he could conduct any
other kind of an inspection except for a section 103(i) inspec-
tion. As a result of his refusal to permit the inspector to
conduct a section 103(i) inspection, the inspector issued him
a citation, but did not prohibit him from proceeding with his
mining activities (Tr. 160-161). At the expiration of a half
an hour, the inspector then served him with an order, and that
too did not prohibit him from continuing with his mining activ-
ities. He received another corder some 5 days later (Tr. 162).
Mr. Rothermel confirmed that he had written a letter to MSHA's
Acting District Manager Garcia approximately 4 to 6 months
earlier, but has feceived no response from Mr. Garcia or any-
one else (Tr. 163).

On cross-examination, Mr. Rothermel acknowledged that he
has often discussed with MSHA inspectors, including
Mr. Mickatavage, the matter concerning section 103(1i) inspec-
tions, and that they never advised him that he could not at
the present time be removed from the section 103(i) spot
inspection cycle. When asked what the inspectors may have
told him, Mr. Rothermel responded "They said, if you think
that's the law, you have to fight it. So that's what we're
doing here today® (Tr. 164).

In response to further guestions, Mr. Rothermel stated
that he was prompted to write his letter after first receiving
a copy of the Act, and that prior to that time "I didn't know
what a 103(i) was." 1In addition, he stated that he spoke with
Mr., Garcia by telephone before writing the letter, and that
Mr. Garcia told him to write to him. His refusal to permit
the inspector to conduct a section 103(i) inspection was based
on the fact that he received no response to his letter
(Tr. 165-166).

Mr. Rothermel stated that another mine operator who oper-
ates a mine adjacent to and behind his (Wolfgand Brothers),
was in a section 103(i) inspection status for 7 years for
experiencing the same type of ignition as that which occurred
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in his mine, but was taken off by MSHA. Since that operator
was taken off, Mr. Rothermel acknowledged that his curiosity
was aroused as to why his mine was still in a section 103(i)
status (Tr. 167). Mr. Rothermel indicated that the adjacent
mine operator was taken off after he wrote his letter to

Mr, Garcia (Tr. 168). After consulting with Mr. Schoffstall
at counsel table, MSHA's counsel confirmed that the mine
operator referred to by Mr. Rothermel was in fact in a section
103(i) status, but was removed after 7 years (Tr. 167).

Mr. Rothermel stated that his mine has operated on an
average 4-day weekly basis for the past 5 years, and that he
spends approximately 4 hours a week with a Federal inspector
during a section 103(i) inspection. He also stated that his
mine has been subjected to four AAA regular MSHA inspections,
and that the time spent on those inspections ranged "from four
days straight, to some mix with the AAA or the 103(i)" (Tr.
169). He estimated that during each work week, he has had one
and a half-days of inspections (Tr. 169).

Mr. Rothermel stated that the section 103(i) inspections
have interfered with his operation of the mine, and he
explained as follows at (Tr. 170-171):

THE WITNESS: With only three to five guys
there, one guy is with an inspector, well,
there's only two working, and I'm usually the
guy, and I'm the foreman to start with. It
usually consists of going out of the mine,
talking to an inspector, seeing what he wants
to see, or whatever, then we go down. The
inspection actually lasts maybe a half an hour.

% k- % ki % * ¥

THE WITNESS: It's not only the inspections
themselves, thereis so much other business to
go with it. Roof control plans, ventilation
plans, all kinds of other stuff, it's really
getting to be time consuming.

JUDGE KOUTRAS: Are you also regulated by the
state?

THE WITNESS: Yes,

JUDGE KOUTRAS: Are vou on any kind of a spot
inspection --

2142



THE WITNESS: No.
JUDGE KOUTRAS: =-- cycle with the state?

THE WITNESS: One inspection day every two
months.

JUDGE KOUTRAS: One inspection day every two
months.

THE WITNESS: Yes.

Mr. Rothermel confirmed that although the mine works
4 days a week, people may be at the site on the other 3 days
running pumps, cutting timber, or doing repair work. In 1984,
at the time some of the citations were extended, the mine
worked 2 days a month, and an inspector was there on each day.
During regular inspections when an inspector is there for four
straight days, he usually spends 3 days underground and 1 day
doing surface inspections or reviewing mine records. On some
AAA inspections, an inspector may be at the mine for 6 days in
a row, or less, in order to complete the inspection (Tr.
172-176). -

Mr. Schoffstall was recalled by the Court to explain the
circumstances under which the other mine operator referred to
by Mr. Rothermel was taken off the section 103(i) cycle, and
he testified as follows (Tr. 177-178):

THE WITNESS: All right. The operator had a
ventilation and gas liberating mine which was
put on, 1lnitially, because of an explosion.
The operator requested that he be taken off,
vou know, which is the same thing Mr. Rothermel
had done., We reviewed it. We reviewed the
circumstances, and we recommended he be taken
off bhecause the conditions in the mine had
changed. He had adeguate air. He didn't have
the methane liberations any more at the face
areas., 8o, we felt it secure. We were very
comfortable in taking him off the 103(i).

JUDGE KOUTRAS: What distinguishes that case
from this one in your mind?

THE WITNESS: Well, actually, two things. The
liberation content. They dropped their libera-
tion content. They went into another section
of the mine and lost their methane. They
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didn't have near the amount of methane being
liberated out of that mine as to what they did
prior. Number two was, they had established a
better airway system and a better ventilation
system. In other words they were on a retreat,
a mining process which didn't involve as much
face ventilation as what they had prior. And
we seen no reason, the roof was good, their
ventilation was good, and we seerr no reason to
keep them on,

JUDGE KOUTRAS: Do you know what the frequency
of their citations has been since they were
taken off?

THE WITNESS: I would say a normal small mine,
not that many. I couldn’t count as number-wise,
but I would say very few,

JUDGE KOQUTRAS: How do they compare in size to
this operator, do you have any idea?

THE WITNESS: About the same size.

JUDGE KOUTRAS: About the same size.

THE WITNESS: This mine here is developed a
little bigger. 1It's more to maintain than what
they have. They're not down as deep or
extended as far. But, size-wise, manpower
about the sape.

Findings and Conclusions

Section 103(i) of the Act provides as follows:

Whenever the Secretary finds that a coal or
other mine liberates excessive quantities of
methane or other explosive gases during its
operation, or that a methane or other gas igni-
tion or explosion has occurred in such mine
which resulted in death or serious injury at
any time during the previous five years, or
that there exists in such mine some other
especially hazardous condition, he shall pro-
vide a minimum of one spot inspection by his
authorized representative of all or part of
such mine during every five working days at
irregular intervals. For purposes of this
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subsection, "liberation of excessive quantities
of methane or other explosive gases" shall mean
liberation of more than one million cubic feet
of methane or other explosive gases during a
24-hour period. When the Secretary finds that
a coal or other mine liberates more than

five hundred thousand cubic feet of methane or
other explosive gases during a 24-hour period,
he shall provide a minimum of one spot inspec-
tion by his authorized representative of all or
part of such mine every 10 working days at .
irregular intervals. When the Secretary finds
that a coal or other mine liberates more than
two~hundred thousand cubic feet of methane or
other explosive gases during a 24-hour period,
he shall provide a minimum of one spot inspec-—
tion by his authorized representative of all or
part of such mine every 15 working days at
irregular intervals.

Although section 103(a) of the Act gives MSHA a right of
entry to the mine for inspection purposes, it seems clear to
me that MSHA's authority to conduct spot inspections every
5 days pursuant to section 103(i) is subject to the following
limitations:

--- a mine which liberates excessive quantities
of methane or other explosive gases during its
operations, namely, more than one million cubic
feet of methane or other explosive gases during
a 24-hour period.

--- a mine which has experienced a methane or
other gas ignition or explosion resulting in
death or serious injury at any time during the
previous five years.

-=-- 3 mine where there exists some other
especially hazardous condition.

Section 103(a) of the Act requires the Secretary to
“develop guidelines for additional inspections of mines based
on criteria including, but not limited to, the hazards found
in mines subject to this Act, and his experience under this
Act and other health and safety laws." The only relevant
guidelines that I can find with respect to the interpretation
and application of the spot inspection requirements of section
103(i) of the Act, are those found in Volume 1, page 17, of
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the Secretary's Coal Mine Inspection Manual, effective
November 1, 1982, which states as follows:

Spot inspections made relative to Section
103(i) should be made with respect to the
hazard(s) that caused the mine to be placed in
this category. For example, if the mine is
being inspected because there exists some
"other especially hazardous conditions(s),"
such as serious problems with the haulage
system, then the inspection activities should
be directed toward the haulage system,

The operator wrote a detailed letter to MSHA's Acting
District Manager Joseph Garcia, Wilkes-Barre, Pennsylvania, on
September 15, 1986, some 6 months before its refusal of entry,
requesting MSHA to consider removing the mine from the section
103(i) spot inspection cycle. 1In support of its request, the
operator asserted that during the past 4 years its ventilation
system had greatly improved, greater gquantities of air were
being generated at working faces, and that recent testing by
MSHA inspectors indicated that at the maximum there was
87,000 cubic feet of.nethane liberated in a 24-hour period at
the mine. The letter was not answered.

MSHA's Shamokin Field Office Supervisor Schoffstall
testified that he did not see the letter and speculated that
it was either mislaid or lost. I would venture a guess that
Mr. Schoffstall did not see the letter because he was in
Shamokin and Mr. Garcia was in Wilkes~Barre. Mr. Schoffstall
confirmed that he "basically" verbally informed Mr. Rothermel
of his decision not to remove the mine from the 5-day inspec-
tion cycle, and that his office has never informed a mine oper-
ator in writing of such decisions because MSHA has never been
challenged in this regard in the past. Mr. Schoffstall also
confirmed that he consulted with hisg supervisor, who in turn
consuited with MSHA's headguarters, and apparently received a
brief oral opinion by telephone. While I find this advisory
process to be rather loose, it is apparently in keeping with
the theory that nothing is reduced to writing for fear of
challenge. However, I believe that MSHA has a responsibility
and cbligation to respond in writing to an operator's request
of this kind, and its failure to do so prompted the operator
here to take a stand and initiate the litigation in guestion.

Mr, Rothermel indicated that he was prompted to write the
letter in question when he learned that another mine operator
near his operation who had been in a section 103(i) spot inspec-
tion status for 7 years after experiencing a gas explosion was
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taken off that status after writing to MSHA requesting that
this be done. Mr. Schoffstall confirmed that this was true,
and he explained that MSHA terminated the spot inspection
status of that mine after reviewing the circumstances and find-
ing that the mine conditions had changed. The changed condi-
tions included a reduction in the amount of methane liberated
at the face areas and the establishment of a better airway and
ventilation system. Mr. Schoffstall was of the opinion that
these two factors distinguishes Mr. Rothermel's mine from his
neighbor's mine,

I take note of the fact that MSHA's report of investiga-
tion concerning the February 10, 1982, methane ignition con-
cluded that the accident occurred because of the operator's
failure to follow proper blasting procedures, which contri-
buted to the ignition source, and that it failed to follow
proper ventilation practices which permitted an explosive
mixture of methane to accumulate in the accident area. Other
contributing factors noted by MSHA included the failure to
install adequate ventilation controls, such as an overcast,
regulators, and stoppings, to direct the intake air current,
and the failure to properly check for methane before blasting
(Exhibit G-1, page 6).

Assuming the correctness of MSHA's position that the
passage of 5 years without an ignition or explosion resulting
in death or serious injury does not automatically terminate
its discretionary right to continue to inspect the mine every
5 days, MSHA nonetheless recognizes the fact that its contin-
ued inspections must be based on the particular conditions
present in the mine. In this case, MSHA has taken the posi-
tion that it must continue to exXercise its perceived discre-
tion to continue to conduct spot inspections every 5 days
because of its continued fear of the presence of methane gas
in the mine.

The record in this case reflects that during MSHA's
investigation of the ignition which occurred in 1982, the oper-
ator was cited for a violation of section 75.309(b), after
5.0 percent methane was detected in a return split of air, and
was also cited for having an inoperative methane detector.
However, there is no evidence that the operator has ever been
cited for violations of any of the mandatory safetv standards
dealing with weekly examinations for hazardous conditions
(75.305); weekly ventilation examinations (75.306): methane
examinations (75.307); methane accumulations in face areas
(75.308): and methane monitors (75.313).
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In the course of opening arguments, the operator's
counsel asserted that subsequent to the February 10, 1982,
incident which placed the mine on a 5 day section 103(i) spot
inspection cycle, the only mining activity tested during any
of the subsequent 103(i) inspections was one test for methane,
and one occasion when the ventilation was tested.

MSHA has stipulated that no methane ignitions or explo-
sions resulting in serious injury have occurred in the mine
since the ‘accident of February 10, 1982, and that the mine has
not liberated "excessive quantities of methane" as that term
is defined by section 103(i). Further, in response to the
operator's discovery requests with respect to any tests per-
formed showing the presence of excessive quantities of methane
or other explosive gases in the mine, MSHA responded as
follows at page 2 of its May 7, 1987, responses:

-—— There is no record of methane liberations
of more than 1,000,000 cubic feet in 24 hours.

-—-— There i3 no record of methane liberations
of more than 500,000 cubic feet in 24 hours.

With respect to the answer to an identical gquestion con-
cerning the presence of methane liberation of more than
200,000 cubic feet in 24 hours, MSHA made reference to an
analysis of air samples collected on February 11, 1982, as
part of its investigation of the methane ignition which
occurred on February 10, 1982, That report reflects a methane
liberation level of 237,000 cubic feet in 24 hours on that
day, and 4.98 percent methane. Copies of the results of addi-
tional bottle samples apparently collected by MSHA during its
investigation during February 11 through 19, 1982, reflect
methane levels of 0.13, 0.04, 1.34, 0.35, 0.46, 0.15, 0.34,
0.38, 0.20, 0.37, 0.33, 0,18, and 0.41 at the places tested.

The only evidence of any face ignitions which have
occurred at the mine subsequent to February 10, 1982, is an
incident which occurred on July 23, 1985, and the details are
discussed in an MSHA Memorandum of July 26, 1985 (exhibit G-2).
The facts show that the ignition which was reported by the
operator, did not result in any death or serious injury, and
MSHA concedes that this ignition incident is not within the
statutory definition of "ignition or explosion® found in
section 103(i), and that such an occurrence, standing along,
would not trigger a section 103(i) spot inspection cycle.
MSHA's memorandum resport of this incident reflects that a cita-
tion was issued pursuant to section 75.301 for inadequate face
ventilation, and the record reflects that the operator took
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immediate action to abate the violation. The memorandum also
reflects the presence of .6 percent methane at the face, and
that all ventilation controls were in compliance with MSHA's
regulations. The test results taken to support the citation
reflected .23 percent methane in the immediate return off the
face, and .10 percent methane in the main return. It also
reflects 17,000 cubic feet of methane liberation in 24 hours
at the first noted return location, and 43,000 feet at the
second.

Mr. Schoffstall confirmed that the mine does liberate
methane. However, this is true of practically all underground
coal mines. MSHA has concluded that the mine has an ongoing
problem with methane liberation in the mine, yet the only
witness it presented was Mr. Schoffstall. Except for two air
measurements taken in October, 1986, and one air sample taken
in March, 1987, there is no credible evidence in this case
that MSHA has ever conducted a detailed methane or ventilation
system survey at the mine to support its generalized and
speculative conclusions that methane liberation is in fact a
hazardous problem in the mine. Mr. Schoffstall admitted that
MSHA has not monitored-the mine to find out how much methane
has been liberated in the mine (Tr. 140).

In view of the foregoing, and for the reasons discussed
in my findings and conclusions which follow, I conclude and
find that MSHA has failed to present any credible probative
evidence to support a conclusion that the mine has any ongoing
hazardous methane problems warranting mine inspections every
5 days pursuant to section 103(i) of the Act.

Although MSHA's counsel confirmed that MSHA's reason for
keeping the mine on a 5 day section 103(i) inspection cycle is
out of concern for the presence of methane in the mine,
counsel indicated that the general mine problems as evidenced
by the abated violations which have been introduced in this
case, generally constitute “other especially hazardous condi-
tions" which impact on the presence of methane in the mine
(Tr. 95). A discussion of these alleged hazardous conditions
follows.

The record in this case establishes that from February 10,
1982, the date the mine was placed on a section 103(1i) 5-day
inspection status, until February, 1985, a period of 3 years,
the mine was under the enforcement jurisdiction of MSHA's
Pottsville or Schuylkill-Haven Field Office, and that for the
past 2 years, it has been under the jurisdiction of
Mr. Schoffstall’s Shamokin Field Office.
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MSHA presented no testimony concerning the prevailing
mine conditions during the 3-year period that the mine was
inspected before Mr. Schoffstall's office assumed jurisdiction
of the mine. The only "evidence" produced by MSHA covering
that period of time was a copy of a section 104(a) citation
issued on June 6, 1984, for a roof control violation, and a
citation issued on June 7, 1984, for a violation of section
75.1704, for failure to install ladders at an escapeway
(Exhibits G-3 and G-6). MSHA produced none of the inspectors
who issued these citations,

With regard to MSHA's inspection and enforcement actions
subsequent to February, 1985, MSHA produced copies of nine
section 104(a) citations issued during the period March 3,

1985 through October 22, 1986, for violations of the roof con-
trol requirements of section 75.200 (exhibit G-3); six section
104(a) citations issued during the period July 23, 1985 through
August 14, 1986, for violations of 75.301, because of inade-
quate air ventilation in the last open crosscut (exhibit G~4);
two section 104(a) citations issued on April 10 and August 14,
1986, for violations of section 75.316 because of missing .per-
manent stoppings (exhibit G-5); and four section 104(a) cita-
tions issued during March 10, 1985 through October 16, 1985,
for violations of section 75.1704, because of failures to pro-
vide ladders at certain escapeway locations, and failure to
clean up debris from escapeways (exhibit G-6). One section
104{(b) order was issued on March 10, 1986, for failure to abate
an escapeway violation which was issued on June 7, 1984
(exhibit G-6).

MSHA also failed to produce for testimony any of the
inspectors who issued the post-February, 1985, citations.
However, I note that in each instance, the inspectors made
gravity findings of "reasonably likely," and negligence find-
ings ranging from "moderate" to "low" on the face of the cita-
tion forms. Further, although Mr. Schoffstall reviewed and
identified the citations during the course of the hearing, he
conceded that he did not issue any of the citations, and that
he was not present during any of the inspections which
resulted in the issuance of the citations. Consequently, MSHA
has presented no credible or reliable probative testimony con-
cerning the prevailing mine conditions at the time these cita-
tions were issued.

T have reviewed the copies of the abatement and termina-
tion notices concerning all of the aforementioned citations
which MSHA produced in response to the operator's pretrial
discovery requests, and I find that with the exception of the
one section 104(b) order for failure to abate a violation of
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section 75.1704, which MSHA had extended for over a vear and a
half, all of the remaining violations were timely abated
within the initial or extended time fixed by the inspectors
for abatement, I also find that in the case of one of the
violations issued on July 24, 1985, for a violation of section
75.301, MSHA noted that the operator took immediate action to
abate the violative ventilation conditions, and in another
violation issued on June 11, 1986, for a violation of section
75.301, MSHA vacated the violation after finding that suffi-
cient ventilation was in fact provided.

In response to the operator's pretrial discovery requests
for an identification and description of any "especially
hazard condition® which MSHA maintains exists at the mine, and
the dates on which these conditions were discovered and commun-
icated to the operator, MSHA's counsel provided a narrative
summary suggesting that the mine has methane problems, roof
control problems, an inconsistent ventilation system, and a
need to monitor a projected development toward impounded water
(See Addendum #6 Answer to Interrogatories).

The aforementioned summary makes reference to certain air
measurements made o6n the ventilation intake system on
October 22 and 30, 1986, and March 23, 1987, and one sample
taken in an immediate return on March 24, 1987. It also con-
tains a number of undocumented conclusions concerning the mine
ventilation and roof control, and there is no indication as to
who may have prepared the summary.

MSHA's response identifies October 22 and 30, 1986, and
March 24, 1987, as the dates that the alleged "especially
hazardous conditions" were discovered, and it refers to the
previously issued citations concerning violations of sections
75.316, 75.301, 75.1704, and 75.200, in support of the alleged
*egpecially hazardous conditions.® These particular citations
have previously been discussed. However, MSHA has presented
no testimony or evidence documenting the October, 1986, and
March, 1987, air ventilation tests, and there is no evidence
that any citations were issued as a result of the air measure-
ments MSHA has characterized in the summary as "especially
hazardous conditions®™ existing in October, 1986, and March,
1887,

i MSHA failed to produce any of the inspector's who may
have conducted any methane or ventilation tests or surveys
subseguent to the February 10, 1982, ignition incident.

Mr ., Schoffstall confirmed that he personally never conducted
any such tests in the mine, and while he asserted that he has
accompanied other inspectors when they took such tests, no
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details were forthcoming, and MSHA produced none of the inspec-
tors. Although Mr, Schoffstall alluded to some nebulous loss
of 50 percent of air in the mine ventilation circuit, his
assertion in this regard remains unexplained, and he conceded
that he performed no test to support any such statement.

Mr. Schoffstall also conceded that absent the prior ignition

of February 10, 1982, his perceptions that the mine may have
some ventilation problems would not necessarily be reason
enough to place the mine in a section*103(i) spot inspection
status.

Mr. Schoffstall confirmed that MSHA wishes to keep the
operator on a section 103(i) spot 5 day inspection cycle
because of alleged adverse roof conditions, ventilation prob-
lems, and excessive methane liberation in the mine. Although
he is not identified as the source of MSHA's "especially
hazardous conditions" discovery summary, since he was the only
MSHA witness called to testify in this case, I assume that the
information in the summary came from him. As indicated
earlier, Mr. Schoffstall admitted that he has never conducted
any air ventilation tests, did not issue any of the prior cita-
tions produced by MSHA, and that he was not present when those
citations were issued. I believe that Mr. Schoffstall's
opinions, conclusions, and speculations concerning the roof,
ventilation, and methane conditions which MSHA has identified
as the "especially hazardous conditions" warranting continuous
section 103(i) inspections every 5 days, are based on his
review of the prior citations and the overall mine compliance
record, rather than personal experience. Under the circum=-
stances, I find his testimony to be of little credible or
probative value.

With regard to the alleged mine ventilation "problems,"
although Mr. Schoffstall was of the opinion that the mine ven-
tilation system was "borderline," he admitted that the ventila-
tion system under which the mine has operated has MSHA's
approval. Further, the record in this case reflects that in
the most recent past 2-years, the operator has been cited only
two times for violations of the ventilation plan requirements
of section 75.316, because of some missing stoppings, and the
violations were timely abated.

With regard to the air ventilation reguirements of sec-
tion 75.301, Mr. Schoffstall confirmed that the last time he
was in the mine to discuss some temporary stoppings, he found
that the operator was meeting the minimum air ventilation
requirements of the law (Tr. 66), and that during MSHA's
recent review of the operator's ventilation plans covering
developing and anticipated development areas, MSHA has
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approved the minimum requirements of 3,000 cubic feet of air a
minute at the working face and 5,000 cubic feet of air a
minute at the last open crosscut {(Tr. 68), While it is true
that the operator has received six citations in the past

2 years for violations of section 75.301, all of the cited
conditions were timely abated, and in one instance, the oper-
ator immediately corrected the conditicns, and in another,
MSHA vacated the citation.

In view of all of the forgoing circumstances, and absent
any other credible or probative testimony, I cannot conclude
that MSHA has established that the mine ventilation system
constitutes an "especially hazardous condition" warranting
continuous MSHA inspections every 5 days pursuant to section
103(i) of the Act. Mr. Schoffstall admitted that any such
ventilation monitoring may be accomplished by MSHA through its
regular and follow-up inspections independent of section
103¢(i)y (Tr. 69, 72). Although Mr. Schoffstall was of the
opinion that the mine ventilation system is "borderline" and
"inconsistent,” there is no evidence that the operator has
consistently violated its approved plan. If MSHA believes
that this is the case, then it should seriously reflect on why
it has continued to approve the operator's plans in the face
of what it believes to be borderline and inconsistent conduct
on the part of the operator.

With regard to the alleged adverse roof conditions in the
mine, apart from the abated citations which have been issued for
violations of section 75.200, I find no evidence that the oper-
ator has otherwise consistently failed to adhere to the require-
ments of its approved roof-control plan. Mr. Schoffstall
confirmed that the operator inherited some problems when he took
over the mine, and that some of the roof problems in the develop-
ment areas are inherent to the present natural roof conditions
in the mine. However, Mr. Schoffstall confirmed that the oper-
ator has constantly timbered and re-timbered mine areas where
the roof is taking weight. He alluded to a recent unplanned
roof fall which did not result in any injuries, and he confirmed
that the operator addressed that problem by developing a new
area to go around the fall, and establishing a new escapeway
from that area (Tr. 64).

With regard to the operator's planned development in an
area where there is impounded water, Mr. Schoffstall confirmed
that when the mining cycle approaches to within 200 feet of
the uncharted workings, the operator must start drilling in
advance to locate the water. However, there is no evidence
that the operator will not perform the advance work required
by MSHA's regulations, and Mr. Schoffstall admitted that any
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such requirements are independent of section 103(i), and that
this situation would be addressed by MSHA by means of a
special investigation to insure that proper procedures are
followed (Tr. 75).

With regard to the four prior escapeway citations for vio-
lations of section 75.1704, I take note of the fact that three
of the citations were timely abated, one was a non-S&S cita-
tion, and the abatement time for the remaining citation was
extended by MSHA for over a year and a half. Mr. Schoffstall
expressed some concern that a roof fall could block an escape-
way, and MSHA's pretrial discovery summary pointed out that a
recent unplanned fall left the escapeway impassable. However,
the fact is that the operator immediately addressed and abated
the problem by mining around the fall and providing another
escape route. Although one may agree that a roof fall at an
escapeway may prevent a miner from exiting the mine by that
particular route, unless it can be shown that an operator
regularly is out of compliance with section 75,1704, or has
consistently allowed such conditions to exist to the point
where it becomes an ongoing hazard in the mine, I cannot gon-
clude that isolated and sporadic escapeway citations which are
timely abated constitutes an "especially hazardous condition"
warranting inspections every 5 days.

In view of the foregoing, I cannot conclude that MSHA has
established that the escapeways, roof conditions, and the
projected future development which may approach some impounded
water constitute "especially hazardous conditions" warranting
continuous MSHA inspections every 5 days pursuant to section
103(i).

As previously noted, MSHA's guideline published in the
1982 Inspector's Manual, states that inspections conducted
pursuant to section 103(i) of the Act should be made with
respect to the hazard({s) that caused the mine to be placed in
this category. Mr. Schoffstall confirmed that two other mines
in his district are on section 103(i) 5-day inspection cycles
because of water impoundment problems, which he considered to
be a readily identifiable ongoing hazard (Tr. 55). I assume
that once the water problem is cured, those mines will be
removed from their section 103(i) status. With regard to the
other mine operator whose mine is in close proximity to
Mr. Rothermel’s, and which was on a section 103(i) status for
7 years, because of a methane ignition or explosion,
Mr. Schoffstall confirmed that it has been removed because of
improvements in the air ventilation system and a decrease in
the amount of methane liberated at the face.
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On the facts of this case, MSHA has suggested that the
"other especially hazardous conditions™ which are present in
the mine, and which authorizes it to continue to inspect the
mine every 5 days pursuant to section 103(i), include not only
ventilation problems, but problems with roof control, escape-
ways, and a potential future water impoundment problem. How-
ever, the basis for placing the mine on the 5-day inspection
cycle in the first place was the fact that a methane ignition
or explosion occurred on February 10, "1982. MSHA concluded
that the ignition was the result of improper blasting proce-
dures, and the failure to follow proper ventilation practices.
The improper ventilation practices were identified as inade-
gquate ventilation controls such as overcasts, regulators, and
stoppings, and the failure to properly check for methane
before blasting. I find nothing in MSHA's investigative
report to suggest that any adverse roof conditions, or the
lack of inadequate escapeways, played any role in the accident.
As a matter of fact, item #26, at page 5 of the report
reflects that after the ignition, all employees were out of
the mine in 10 minutes.

On the facts of this case, there is no question that the
mine was inititally placed on a section 103(i) 5~day inspec-
tion cycle because of the methane ignition which occurred on
February 10, 1982, MSHA has tacitly admitted that were it not

for that incident, the mine would not be on a section 103(1i)
inspection cycle. Mr. Schoffstall admitted that the mine was
not placed in that category because of any other "especially
hazardous conditions," and while he conceded that MSHA could
place the mine in such a "spot inspection hazard" category, it
has not done so in this case because "he was already in a sec-
tion 103(i) situation”™ (Tr. 95). Mr. Schoffstall was of the
opinion that MSHA "was locked into" that situation and stated
that "we can't guit no more than the operator can quit for the
five vear period" (Tr. 107-108). Mr, Schoffstall was of the
opinion that the 5 year reference in section 103(i) is "auto-
matic,” and MSHA's counsel was of the view that once an oper-
ator is placed in that position, the Act mandates that MSHA
inspect the mine every 5 working days. When asked how long
the operator would remain in that inspection cycle, MSHA's
counsel responded "until it is taken off," and Mr. Schoffstall
responded "for five years™ (Tr. 108). Although I consider
these responses to be contradictory, MSHA's counsel took the
position that 5 years is only a minimum time frame, and that
MSHA could continue to inspect the mine every 5 days beyond

5 years until it was satisfied that it no longer posed a
potential hazard for a methane expliosion.
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Mr. Schoffstall conceded that his concerns with the mine
deal with potential hazards (Tr. 55). He expressed concern
over possible blockage of escapeways and restriction of venti-
lation due to roof falls (Tr. 64). He also expressed concern
that given the present mine ventilation system, there may be
insufficient quantities of air available at certain locations
which are scheduled for development, and whether or not the
ventilations system may be sufficient to carry away methane
which may be encountered. Yet, the mine continues to operate
under MSHA approved roof-control and ventilation plans.

Mr. Schoffstall conceded that roof control or ventilation
control problems could develop in a mine at any time due to
unknown facts and uncertainties, particularly in this mine
which he claims has a "borderline" ventilation system. In my
view, Mr. Schoffstall's concerns are based on speculative
possibilities of events which may or may not occur, rather
than on any credible evidence establishing the existence of
any definitive "especially hazardous conditions” in the mine.
All mines pose a potential for hazards connected with
restricted ventilation and escapeways due to roof falls, and
inadequate air ventilation du& to some breakdown in the venti-
lation system. However, I find nothing in section 103(i}
which authorizes MSHA to keep a mine on a continuous 5-day
inspection cycle because of potential problems, subsequent
isolated abated violative conditions which were not directly
related to the event which initially placed in the mine in a
section 103(i) posture, or MSHA's subjective undocumented
judgments that the mine poses a "problem."

During closing arguments in this case, MSHA asserted that
because of the multitude of hazards that are presented in the
mining industry, especially in cases of small operators such
as the one in this case, MSHA has discretion to maintain the
operator here on a protracted 5-day inspection cycle and it
need not wait until another methane explosion has occurred in
the mine. Recognizing the fact that its perceived discretion
may not be exercised in an unreasonable or illegal manner, and
that it must establish good cause for keeping the operator on
a continuous ongoing 5-day inspection cycle, MSHA concludes
that it has established such good cause and has exercised its
discretion in a reasonable manner. I disagree. I conclude
and find that the only thing that MSHA has established is that
the mine experienced a methane or gas explosion on February 10,
1982, which resulted in serious injuries to miners, which in
turn triggered the placement of the mine on a 5 day section
103(i) inspection cycle.
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I further conclude and find that MSHA has produced no
credible or probative evidence to establish that the mine 1lib-
erates excessive quantities of methane or other explosive
gases during its operations, or that there presently exists in
the mine "other especially hazardous conditions™ justifying or
warranting the continuation of the mine on a section 103(1i)
5-day inspection cycle for as long as this particular operator
stays in business. In short, I conclude and find that MSHA
has failed to establish good cause or-reasons for maintaining
the operator in such a position. I further conclude and find
that on the facts of this case, MSHA's unreasonable insistence
on inspecting the mine every 5 days supports the operator's
contention that such inspections have interfered with its
right to operate its mine without undue interference from MSHA.
I believe that MSHA has other available enforcement means at
its disposal to insure that the operator here stays in com-
pliance with its safety standards short of what I believe to
be a rather arbitrary application of the reguirements of
section 103(i) of the Act.

In view of the foregoing findings and conclusions, I, con-
clude that the operator's refusal to allow the MSHA inspectors
entry to his mineg for the purpose of conducting section 103(i)
inspections was justified and does not constitute a violation
of section 103(a) of the Act. Accordingly, the contested cita-
tions and order served on the operator ARE VACATED.

ORDER
IT IS ORDERED THAT:
1. Section 104(a) Citation Nos. 2840770
and 2840772, and section 104(b) Order
No. 2840771, ARE VACATED.

2. MSHA's proposals for assessment of
civil penalties ARE DENIED AND DISMISSED.

7

orge//A. Kou%ras
Administrative Law Judge
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Distribution:

James P. Diehl, Esq., Williamson, Friedberg & Jones, One
Norwegian Plaza, Pottsville, PA 17901 (Certified Mail)

Susan M. Jordan, Esq., Office of the Solicitor, U.S.
Department of Labor, Room 14480 Gateway Building, 3535 Market
Street, Philadelphia, PA 19104 (Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC 101987

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petitioner

Docket No. WEVA 85-169
A.C.No. 46-02493-03536

#t 20 e s

v, Quinland No. 1 Mine

QUINLAND COALS, INC.,
Respondent

®e o0 ee O 80

DECISION ON REMAND

Before: Judge Fauver

On September 30, 1987, the Commission remanded this case for
a decision whether the violation of 30 C.F.R. § 75.200 (charged
in Order No. 2144040) was the result of an "unwarrantable failure
to comply with that mandatory safety standard" and for such
futher proceedings as are then appropriate.

In Florence Mining Company, PENN 86~297-R and PENN 87-16
(June 30, 1987), now pending review by the Commission, I held
that the legislative history of § 104(d) of the Act shows that
the phrase "unwarrantable failure to comply" means "the failure
of an operator to abate a condition or practice constituting a
violation of a mandatory standard it knew or should have known
exlisted, or the failure to abate such a condition or practice
because of indifference or lack of reasonable care.” I also
held that I do not interpret the Commission®’s decision in United
States Steel Corporation, 6 FMSHRC 1423 (1984), as requiring a
departure from the legislative history definition of
"unwarrantable failure to comply.® As I stated in Florence
Mining Company, the Commission's statement in United States
Steel, as follows:

but we concur with the Board to the extent that

an unwarrantable failure to comply may bs proved by
a showing that the viclative condition or practice
was not corrected or remedied, prior to issuance of
a citation or order, because of indifference,
willful intent, or a serious lack of reasonable care

does not purport to be a restrictive definition based upon
reconsideration of the legislative history, but appears to me to
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be merely one kind of proof of an "unwarrantable failure to
coaply."

Whether the legislative history definition, stated in my
decision in Florence Mining Company, or the example added by the
Commission in United States Steel Corporation is applied in this
case, I find on remand that Respondent demonstrated an
unwarrantable failure to comply with the cited standard. The
roof conditions were highly dangerous, they were known by mine
management or should have been known by mine management for at
least one or two months before the order charging a violation of
30 C.F.R. § 75.200. The conditions should have been corrected
long before they were discovered by the inspector on October 11,
1984. Even though Respondent's witness McClure stated an
opinion that the roof was adequately supported (an opinion I have
rejected in favor of Inspector Thompson's opinion of a dangerous
roof condition), McClure was aware that the roof control plan
required that broken timbers be replaced and that there were some
broken timbers that had not been replaced. On balance, I find
that a preponderance of the substantial, reliable, and probative
avidenca shows that the violative roof condition was known by
Respoandent or should have been.known by Respoandent before October
11, 1984, and the failure to correct this condition was due to an
unwarrantable failure to comply with 30 C.F.R. § 75.200.

In light of this finding, I find that my previous assessment
of a civil penalty for $800 is appropriate for this violation.

ORDER
WHEREFORE IT IS ORDERED that Respondent shall pay the total

civil penalties assessed in this case2, in the amount of $1,300,
within 30 days of this Decision on Remand.

et eirn fonin

William Fauver
Administrative Law Judge

Distribution:

Sheila XK. Cronan, Esqg., 0Office of the Solicitor, U.S. Department
of Labor, 4015 Wilson Boulevard, Arlington, VA 22203 (Certified
Mail}

William D. Stover, Esg., Quinland Coals, Inc., 41 Eagles Road,
Beckley, WV 25801 {(Certified Mail)
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC 151987

CONSOLIDATION COAL COMPANY, CONTEST PROCEEDINGS

Contestant

ne

Dockét No. WEVA 87~129-R
Citation No. 2704568; 3/4/87

V.

ee

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION, (MSHA),
Respondent

Robinson Run No. 95 Mine

ac 8o w0 we o8

2]

SECRETARY OF LABROR,
MINE SAFETY AND HEALTH
ADMINISTRATION, (MSHA), Docket No. WEVA 87-193
Petitioner : A. C. No. 46~01318-03752

CIVIL PENALTY PROCEEDINGS

a8 8¢ o0

VQ

CONSOLIDATION COAL COMPANY,
Respondent

Robinson Run No. 95 Mine-

49 ®% on oo

DECISION

Appearances: Michael R. Peelish, Esq., Pittsburgh, Pennsylvania
for, Consolidation Coal Company:;
James H. Swain, Esg., Office of the Solicitor,
U. S. Department of Labor, Philadelphia,
Pennsylvania, for the Secretary of Labor.

Before: Judge Melick

These consclidated cases are before me under section 105(4)
of the Federal Mine Safety and Health Act of 1977, 30 U.8.C. §
801 et. seq., the "Act,” to challenge a citation and order of
withdrawal issued by the Secretary of Labor under section
104(d) (1) of the Act and for review of civil penalties proposed
by the Secretary for the violations alleged therein.>/

+/ Section 104(d)(1l) of the Act reads as follows:

If, upon any inspection of a coal or other mine, an
authorized representative of the Secretary finds that there
has been a violation of any mandatory health or safety
standard, and if he also finds that, while the conditions
created by such vioclation do¢ not cause imminent danger, such
violation is of such nature as could significantly and
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At hearing the Secretary moved for the approval of a
settlement agreement with the respect to Withdrawal Order No.
2704572 proposing a reduction in penalty from $750 to $500. I
considered the representations in support of the motion and
determined that the profferred settlement was appropriate under
the criteria set forth in section 110(i) of the Act. That
determination is now confirmed. Commission Rule 65,

29 C.F.R. § 2700.65.

The remaining citation at issue, No. 2704568, alleges a
"significant and substantial" violation of the mine operator's
ventilation plan under the regulatory standard at 30 C.F.R. §
75.316 and charges as follows:

The haulage doors located at No. 29 block that separated the
6 left, 4 North intake escapeway from the trolley haulage
entry were not being maintained reasonably air tight and in
a workmanlike manner as required by the approved ventilation
plan. The haulage door beside the track was damaged to the
extent there was a 22 inch opening across the top of the
door, and the inby door was leaking air across the top and
bottom of the door. The air being used to ventilate the
trolley haulage entry was entering the intake escapeway
through the doors. The haulage door beside the track was
damaged on 02-28-87 and new doors were ordered 03-02-87 but
there was no check curtain or stopping installed to stop the
air from the trolley haulage entry from entering the intake
agcapeway.

1/(continuation) Section 104(d)(1l) of the Act:

substantially contribute to the cause and effect of a coal
or other mine safety or health hazard, and if he finds such
violation to be caused by an unwarrantable failure of such
cperator to comply with such mandatory health or safety
standards, he shall include such finding in any citation
given to the operator under this Act. If, during the same
inspection or any subsegquent inspection of such mine within
90 days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of
any mandatory health or safety standard and f£inds such
viclation to be also caused by an unwarrantable failure of
such operator to so comply, he shall forthwith issue an
order requiring the operator to cause all persons in the
area affected by such violatiocn, except thoss persons
refervred to ian subsection (¢) to be withdrawn from, and to
be prohibited from entering, such area until an authorized
representative of the Secretary determines that such
violation has been abated.
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In relavant part, the mine operator's ventilation plan
provides that "intake escapeway areas being isolated shall
maintain a constant air pressure from the intake escapeway to the
track."” The plan also provides that "all [haulage] doors will be
substantially built and maintained in a workmanlike manner."

The Consolidation Coal Company (Consol) does not dispute the
allegations set forth in the citation. at bar nor does it dispute
that such allegations constitute a violaticn of its ventilation
plan. Consol maintains however that the violation was neither
"significant and substantial® nor caused by its "unwarrantable
failure" to comply with the ventilation plan.

Ronald Tulanowski, an inspector for the Federal Mine Safety
and Health Administration, (MSHA), entered the subject mine on
March 4, 1987, at about 12:10 a.m. accompanizad by company safety
representative Sandy Eastham and union safety committeeman, Cecil
Wilson. Proceeding to the 6 left, 4 North longwall section the
group exited the personnel carrier in the No. 3 (track) entry at
the No. 29 block. As he walkad toward the haulage doors -
Tulanowski saw that the first door was bent out of shape and
knocked off a hinge. Thisleft a large opening at the top some
22 inches wide and 14 feet long through which ventilating air was
passing from the No. 3 entry to the No. 2 entry (the intake
agcapeway). On the No. 3 entry side of the haulage door closest
to the No. 3 entry the words "danger bad door" were written in
chalk but no other markings or warnings were noted on either of
the two haulage doors. The damaged door could not be rehung so
it was therefore necessary to erect a temporary check curtain.
Union safety committeemen Cecil Wilson corroborated Tulanowski in
essential respects.

Bastham reportedly told Tulanowski that that the haulage
door had been damaged on February 28th and that a new door had
been ordered. Safety Supervisor Richard Paugh also informed
Tulanowski that while the door had been nreviously damaged, it
had also been repaired and was not leaking air. Tulanowski
concluded that the violation was serious and "significant and
substantial” because, in the evant of a mine fire, smoke would
contaminate the intake escapeway and working faces 30 that
persons trying to escape through the smoke could stumble for lack
of visibility or be overcowe by smoke inhalation. It was about
400 to 500 feet from the doors to the face.

Tom Harrison was Consol's longwall coordinator during this
time. At hearing ne reviewed the presnhift and onshift
2xamination books beginning with the February 28, 1987, midnight
shift (12:00 a.m. to 8:00 a.m.). He anoted that a preshift
examiner who performed his exam between 5:00 a.m. and 7:15 a.m.
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on that date, had written the words "air lock door knocked out".
That defect was noted again on preshift examinations through
March 1, 1987. The examination for the midnight shift on

March 2, 1987, showed that the condition had been "corrected"
{Joint Bxhibit No. 2)

Harrison himself learned of the defective haulage door upon
reviewing the examination books on March 2nd and went into the
mine to see the condition himself. Harrison then made temporary
repairs on the door and wired it shut creating a "temporary
stopping”. He confirmed that the air was moving in the right
direction and then wrote the words "danger-bad door"™ on the No. 3
entry side of the damaged door. He examined the door again on
March 3rd at about 9:15 a.m. and it was in the same condition.
According to Harrison the purpose of the doors was to permitk the
scoop to enter the track entry to pick-up crib blocks. The scoop
was normally kept in a cross-cut off the No. 2 entry when not in
use. :

Stanley WNicholas, the long wall foreman, testified that he
performed the preshift examinations on March 3rd, between 9:00
p.m. and 11:00 p.m. He wvisually inspacted the airlock doors and
confirmed that the trackside door was sealed. He recalled seeing
the notation "danger-~bad door" chalked upon the door.

Consol argues that the admitted viclation was not
"significant and substantial" because it existed only briefly.
It maintains that the subject door had beea wired shut and sealed
by Tom Harrison on March 2, 1987. Harrison examined the door
again on March 3, 1987, around 9:15 p.m. and found that air
was not leaking into the intake escapeway. Finally it is
undisputed that that Foreman 5tanley Nicholas performed a
examination between 9:00 p.m. and 11:00 p.m. on March 3, 1987
and found the doors to be sealed with no air movemant into the
intake ascapeway. Consol therefore maintains that the damage
tc the door cited by Inspector Tulanowski must have been new
damage that occurred sometime after that preshift examination on
March 3, 1987, and before the time of the inspection at
approximately 12:45 a.m. on March 4th.

The evidence in support of Consol's arjgument herein is
indeed undisputed and it may therefore be inferred that the
damaged condition observed by Inspector Talanowski leading to nis
citation cccurred sometime between 9:00 p.m., and 12:45 the next
norning. However the Fact that the inspector discoverad the
violative condition as soon as he did, does not negate the
“significant and substantial” nature of it, The operative time
frame for determining thes reasonable likelihood of an injury
includes the expectad continuance of normal wmining operatioans.
Secretary v. Halfway Incorporated, 8 FMSHRC8 (1986). The
evidence 1s not sufficent to clearly establish when the new
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replacement door would have been erescted to correct the violative
condition in this case. Thus the serious hazard of smoke i{rom a
fire in the track entry which would resasonably be likely to pass
into the intake escapeway and to the face areas, would be
expected to exist for some time. Under the circumstances the
violation was indeed serious and "significant and substantial."
Secretary v. Mathies Coal Co., 6 FMSHRC 1 (1984).

Consol also argues that the violation was not caused by its
"unwarrantable failure" to comply with the cited standard. 1In
zeigler Coal Company, 7 IBMA 280 (1977) the Interior Board of
Mine Operations Appeals stated as follows:

[aln Inspector should find that a violation of any mandatory
standard was caused by an unwarrantable failure to comply
with such standard if he determines that the operator
involved has failed to abate the conditions or practices
constituting such violation, conditions or practices the
opverator knew or should have known existed or which it
failed to abate because of a lack of due diligence, or
vecause of indifference or lack of reasonable care.

The Commission has concurred with this definition to the
extent it has found that an unwarrantable failure to comply may
be proved by showing that the vioclative condition or practice was
not corrected or remedied, prior to the issuance of a citatioan or
order, because of indifference, willful intent, or a sericus lack
of reasonable care. United States Steel Corp., v. Secretary of
Labor, 6 FMSHRC 1423 (1984). Upon the credible evidence in this
case 1t 1s clear that the violative condition existed for such a
brief period of time i.e. from sometime between the requirad
pre-shift exam between 9:00 p.m. and 11:00 p.m. on March 3rd and
12:45 a.m. on March 4th that I cannot find that the violation was
the result of indifference, willful intent, or a serious lack of
reasonable care. The violation was not therefore caused by the
"unwarrantable failure” of the operator to comply with the cited
standard. For the same reasons I find Consol to be chargeable
with lesser negligence.

In reaching this conclusion T have not disregarded the
Secretaryv's argument that the violation had actually =xisted
since Fevruary 28th when the damaged haulage door was first noted
in the preshift book and that it remained uncorrected at least
until the second shift on March 2nd, when Mr. Harrison testified
that he szaled the door. The condition anoted in the presnift
poox on February 28th has not been shown however to be the same
condition that was cited on March 4th. The operator cannot
Eairly be charged with "unwarrantable failure" because of an
earlier condition that has not been shown to have been tha same
or even similar to the condition cited five days later. It is
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apparent moreover that the haulage door suffered additional
damage in the few hours before the subject inspection and this
was the damaged condition cited by Tulanowski on March 4th.

The Secretary also argues that since only the No. 3 entry-
side~door was dangered off with the chalk sign "danger-bad door"
and not the No. 2 entry door through which the scoop would be
expected to first travel, there was insufficient warning to the
scoop operator. 1In other words the Secretary argues that the No,
3 entry was not restricted effectively from use even after its
temporary repair on March 2nd. Again however the failure to
effectively restrict travel through the damaged haulage door
for periods before the preshift exam between 9:00 p.m. and
11:00 p.m. on March 3rd cannot fairly be considered in relation
to the citation at bar. The Secretary has not proven that a
violation did in fact exist at any time before that preshift
examination. Inasmuch as the evidence in this cas2 shows that
the specific violative condition cited herein did not occur until
sometime after that preshift examination and pbefore 12:45 a.m. on
March 4th, the failure to have restricted travel during that
relatively brief period of time was not therefore due to -

"indifference, wxllful intent-or a serious lack of reasonable
carea®,

Under the circumstances Citation No. 27045368 must be
modified to a citation under section 104(a) of the Act. In
assessing a civil penalty in this case I have also considered
that the operator is large in size and has a substantial history
of violations. I have also considered that the cited condition
was abated as prescribed by the Secretary. Under these
circumstances I find that a civil penalty of $400 is appropriate.

ORDER
Citation No. 2704568 is meodified to a significant and
substantial citation under sectioun 104(a) of the Act. Order No.
2704572 is affirmed. Consolidation Coal Company is jhereby

directed to pay civil penalties of $900 within 30 d vs of the
date of this decision. .

N

Administriative , dge
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC 4151987

BOBBY SIZEMORE, DISCRIMINATION PROCEEDING
Complainant
Docket No. KENT 87-196-D
V. BARB-CD~87-24
NALLY AND HAMILTON ENTERPRISES,

INCof

co o® 90 82 BY ve 90 O

Respondent
DECISION

Appearances: Phyllis Robinson Smith, Esg., Hyden, Kentucky, for
Complainant;
Lloyd R. Edens, Esg., Cline & Edens, Middlesboro,
Kentucky for Respondent.

Before: Judge Melick

This case is before me upon the Complaint of Bobby Sizemore
“under section 105(c){3) of the Federal Mine Safety and Health Act
of 1977, 30 U.S.C. § 801 et. seg., the "Act", alleging that Nally
and Hamilton Enterprises, Inc. (Nally) discharged him on

February 13, 1987, in violation of section 105(c)(1l) of the Act.
In its Answer, Nally maintained that the Complaint was neither
timely filed nor stated a claim for which relief could be granted.
FPollowing a preliminary hearing on these issues a bench decision
wag lssued. That decision, with only non-substantive

modifications, is as follows:

Of course, the threshoid issue in this case is whether
the original complaint filed with the Federal Mine
Safety and Health Review Commission on July 7, 1987,
was filed timely under the provisions of Section
105{(c){(3} of the Federal Mine Safetv and Health Act of
1977.

The statute provides in relevant part that if the
Secretary, upon investigation, determines that the
provisions of this subsection have not been violated,
the complainant shall have thez right within 30 days of
notice of the Secretary's determination to file an
action in his own behalf before the Commission charging
discrimination or interference in violation of
paragraph 1.
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Now the record shows that Mr. Sizemore, the complainant
in this case, received the Secretary's notice of his
determination that no discrimination occurred, on May
7, 1987. This is evidenced, of course, by the return
receipt, which is page 3 of Exhibit R-1l. The racord
shows also that his complaint was not filed with the
Commission until July 6, 1987. It appears that the
Complainant concedes that his complaint was filed
untimely, but he is arguing that the delay was
excusable because the mine operator was not prejudiced
by the delay (and indeed, there seems to be no dispute
that there was no prejudice to the operator), because
he was confused about the filing time purportedly
believing he had 60 days and not 30 days to file, and
because he called the Commissionn by telephone in
reference to his complaint, which he maintains should
be deemed to be a sufficient filing.

The legislative history of these provisions of the Act
indeed lend some support to the contentions raised by -~
the Complainant, and I will guote from that legislative
history: “[flurther, as mentioned above in connection
with the time for filing complaints, this 30-day
limitation may be waived by the Court in appropriate
circumstances for excusable failure to meet the
reguiremnent.®

Thus, within the framework of the Act, Commission
decisions and the legislative history I do have the
authority to extand the filing deadline if there is an
excusable ground.

However, in this case, first of all, I do not find the
excuse to be credible. Pirst, Mr. Sizemore has shown
that he can read and understand what he reads. He did
this both at his deposition and at the hearing here
today. He read from the Secretary's letter; that is,
the letter from the Federal Mine Safaty and Health
Administration, the agent of the Secretary for purposes
of these proceadings, and that lettar was dated May 6,
1987, in which it is stated that Mr. Sizemore had 30
days to file with the Commission, and indeed, the
letter itself provides the addraess of the Commission.

Let me guote from that letter; in part, it says:
If you should disagree with MSHA's

determination, you have th= right to pursue
your action and file a complaint on your own
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behalf with the Federal Mine Safety and
Health Review Commission at the following
address:

Federal Mine Safety and Health Review
Commission; 1730 K Street, N.W.;
washington, D.C. 20006.

Section 105(c) provides that you have the
right within 30 days of this notice to file
your own action with the Commission.

Now Mr. Sizemore admits that he read that letter when
he received it, and based on that, I find that he did,
indeed, have actual notice of. the 30-day filing
requirament,

Mr. Sizemore nevertheless claims that he was confused
apout some 60-day filing requirement, and therefore,
thought that in spite of the actual notice he had, that
somehow he had actually 60 days in which to file with -
the Commission. Aside from the fact that I find that
he had actual noétice of the 30-day requirement and
understood it, I reject this 2xcuse of alleged
confusion as not having any uanderlying basis. In
particular he has shown no document or source for this
alleged confusion. There is no letter; there is no
testimony; there is no document setting forth any
60-day regquirement that led to his alleged confusion.
0Of course, there is a 50~day f£iling requirement in
Section 105(c)(2) of the Act but there is no allegation
that he at any time had read that statutory language.

I therefore reject the contention.

Finally, Mr. Sizemore claims that he called the
Commission about the filing requirements and that this
should be considered or deemed to be an adequate filing.
However, I find this claim to be also deficient
because, first of all, he cannot say when he made these
telephone calls. Indeed it appears most probable, and
it may reasonably be inferred, that he wmade these
telephone calls only in response to Chief Judge
Merlin's letter dated July 8, 1987, advising him of the
additional procedures that he must follow to perfect
his complaint, That letter is a matter of record in
the official file and concerns certain follow-up
procedures-~for example, to notify the miae operator of
the £iling of the complaint--that Mr. Sizemore was
raquirzd to follow before the perfection of his actual
complaint to the Commission. Thus it appears that the
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telepione calls came «fter “h. T2 .. Z1ling of the
complaint.

Under all these circumstances I must find that the
original complaint was filed untimely under Section
165(c;3) of the Act and that vuesne aze no grounds for
allowing a late filing. I therefore find also that the
proferred amendment is also untimely as it could only
relate back to the filing of the original complaint.

On this basis alone, the complaint and the amended
complaint must be dismissed and there is no reason to
proceed to the merits of the case.

I should say, however, that even assuming that the
complaint had been timely filed, and that the amendment
was granted, I do not find that either states a claim
for which relief may be granted under the provisions of
Section 105(c) (1) of the Act.

The original complaint reads as follows:

On February 13, 1987, at 20 until 4 in the
morning we were cleaning up the pit. It got
too narrow for both loaders, so I went to the
other end to clean up the corner. I loaded
the last load, dropped the bucket iato the
bed of the truck, and got out on the running
board to talk to the truckdriver to let my
knee loosen up a little bit.

I had been out of the loader about
one-and-a-half minutes. Les came by in his
truck, pulled up and got up in the loader,
and told me he didn't want to see this

damn shit no wmore. "I asked him what he was
talking about, and he said, 'You out on the
running board talking to the truck drivers.’

I told him this was the first time I had been
out of the loader since dinnertime at 12:30,

and it was 20 until 4, and my knee stiffened

1p on we.

He said, *I've had about all I can take of
you. Now get your ass back to work and clean
this up.”

So I went back to work and worked until

cleaning time at 4:30. I parked my loader,
and he pulled up beside me, and I walked over
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to the truck and told him from now on when he
wanted something done, he didn't have to cuss

at me.

He shoved his truck in park and told

me he was the boss and would cuss anytime he
wanted to. So he got out of his track and I
walked to the other side and told him he
might cuss, but he wasn't going to cuss at me.
He said he would cuss at me anytime h2s wanted
to, and took his left hand and put on wmy
right shoulder, shoving me and hitting me in
the ribs with his right hand. We then
proceeded to fight, and I got fired. If
found in my favor, I want my job back with
full pay and 11 benefits, including medical
benefits paid with no reduction in employment

time"

Now the proposed amended complaint charges as follows:

Mr. Sizemore testified at his deposition on October 12,
1987, that he had a problem with his knee when he -
operated equipment for a long time, and that the knee
would stiffen up on him.

Mr. Sizemore had been advised that he was not allowed
to take breaks £from running the equipment, but could
occasionally get out and stretch his legs, as long as
it did not look like a break.

On the occasion that caused the altercation, this was what

he was doing.

If Mr. Sigzemore had been permitted to take

the legally mandated breaks, this incident would not have
occurred, and the failure to permit breaks is a violation of
the Mine Safety and Health Act.

As stated today at these proceedings, the motion to amend
the original complaint has actually been further amended in that
it is now not claimed that it was a violation of the Mine Safety
and Health Act for the alleged failure of the operator to allow
legally mandated work breaks, but it is a violation of a Kentucky

wage and hour law
ten minute breaks

Let me read,
It provides,

that apparently reguires an employer to grant
for each four hours of work.

first of all, from Section 105(¢c)(1l) of the Act.
in essence, that:

No person shall discharge or in any manner
discriminate against or cause to be
discharged or cause discrimination against or
.otherwise interfere with the exercise of the
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statutory rights of any miner because such
miner has filed or made a complaint under or
related to this Act, including a complaint
notifying the operator or the operator's
agent of an alleged danger or safety or
hzalth violation in a mine, or because such
miner has institutued or caused to be
instituted any proceeding under or related to
this Act, or because of the exercise of such
miner of any statutory right afforded by this
Act.

The original complaint asserts only that, in essence, Mr.
Sizemore was fired because he was involved in a fight, which
was started by an argument over his being "cussed" at by his
supervisor. While it certainly may not have been pleasant
or nice for his supervisor to *cuss" at him, this certainly
has nothing to do with the purposes or the specific
statutory protections afforded by Section 105(c)(1l).

In the amended complaint, Mr. Sizemore asserts, in essence,
that the Respondent violated a Kentucky wage and hour law
regarding ten-minuté breaks, and that his was the basis for
his cussing and fighting, and therefore, somehow the
Complainant is thereby protected under the Mine Safety Act.

However, there is no allegation anywhere in the original or
amended complaint that Mr. Sizemore had filed or made a
complaint under or related to the Act which might be
construed as even incorporating a complaint notifying the
operator or the operator's agent of an alleged danger or
safety or health violation in the mine. WNor certainly was
there any allegation that Mr. Sizemore had instituted or
caused any proceeding to be instituted under or related to
the Act. For that matter, there is no allegation that Mr.
‘izemora exercised any statutory right atforded by the Act.
nally, there is no allzagation that Mr., Sizemore at any
time exercised any refusal to work or work refusal as that
is construed within the terms of thea Mine Safety Act,

futa o

Thus , even assuming that the original complaint was filed
timely. and assuming that the motion to amend the complaint
~was granted, I would nevertheless find that the Complainant
would have, in any event, failed to state a claia for which
relief may be granted under Section 105(¢)(l) of the Act,

! the complaints would in any event therefore be

smissed,

[P
'
(o7}

‘3
I8

~
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Under the circumstances, this case 1s therefore dismissed.
There i3 no reason then to reach the merits of the case, and
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I will prepare a final written decision incorporating this
bench decision which will be prepared upon receipt of the
transcript in these proceedings, and that will constitute
the final disposition of this case.

ORDER

The bench decision rendered in this case is hereby confirmed
and this case is dismissed.

I -
N
Gary T lick
/ adminlgtrative Law Judge
(7033 1756-6261

Distribution:

Phyllis Robinson Smith, Esg., P.O. Box ‘72, Hyden, KY 41749
(Certified Mail)

Lloyd R. Edens, Esqg., Cline & Edens, P.0O. Drawer 2220,
Middlesboro, Kentucky 40965 (Certified Mail)

npt

i
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

DEC 16 1987

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),
Petitioner

CIVIL PENALTY PROCEEDING

Docket No. WEVA 87-~69
A.C. No. 46-01453-03742
Ve
Humphrey No. 7 Mine
CONSOLIDATION COAL COMPANY,
Respondent

%8 %0 3% 0@ W% 83 08 $3

CONSQLIDATION COAL COMPANY,
Contestant

"

-CONTEST PROCEEDINGS

Docket No. WEVA 86-449-R
Order No. 2713396; 7/21/86

Ve

[T TN Y]

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

0 ..

Docket No. WEVA 86-450-R
Order No. 2713397; 7/21/86

Respondent :
¢+ Humphrey No. 7 Mine
DECISIONS
Appearances: Therese I. Salus, Esg., Office of the

Solicitor, U.8. Department of Labor,
Philadelphia, Pennsylvania, for the
Petitioner/Respondent;

Michael R. Peelish, Esg., Consolidation Coal
Company, Pittsburgh, Pennsylvania, for the
Respondent/Contestant.

Before: Judge Koutras

Statement of the Case

These consolidated proceedings concern a civil penalty
proposal filed by MSHA against the Consolidation Coal Company
pursuant to section 110(a) of the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. § 820(a), seeking a civil
penalty assessment in the amount of $900 for an alleged viola=-
tion of mandatory safety training standard 30 C.F.R. § 48.7,
as stated in a section 104(a) "S&S" Citation No. 2713397,
issued by an MSHA inspector on July 21, 1986, (Docket No.
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WEVA 87-69). Docket No. WEVA 86-450-R is the contest filed by
the Consolidation Coal Company challenging the legality of the
citation and the inspector's special "S&S" findings. Docket
No. WEVA 86-449-R is the contest challenging the legality of a
section 104(g)(l) Withdrawal Order No. 2713396, issued by the
inspector on July 21, 1986, in conjunction with the aforesaid
contested citation. The order was issued to withdraw an
alleged untrained miner from the mine until such time that his
training has been completed.

A consolidated hearing was held in Morgantown,
West Virginia, and the parties were afforded an opportunity to
file posthearing briefs, and they have done so. I have consid-
ered all of the arguments made by the parties in these proceed-
ings in my adjudication of these matters.

Issues

The issues presented are (1) whether the condition or
practice cited by the inspector constituted a violation of the
cited mandatory safety training standard, and if so, (2) the
appropriate civil penalty to be assessed for the violation,
taking into accouiit the statutory civil penalty criteria found
in section 110(i) of the Act. Also at issue is the question
of whether or not the allesged violation was significant and
substantial (S8&8), and whether or not the withdrawal of the
alleged untrained miner was justified.

Additional issues raised by the parties are identified
and disposed of in the course of these decisions.

Applicable Statutory and Regulatory Provisions

1. The Federal Mine Safety and Health Act of 1977,
Pubg };!o 95—1643 3G UoSoCo § 801 §E Sego

2. Commission Rules, 29 C.F.R. § 2700.1 et seq.
3. 30 C,F.R. § 48.7.

Procedural Ruling

MSHA's motion to amend Citation No. 2713397 to reflect an
alleged violation of 30 C.F.R. 5 48.7 the training reguire-
ments applicable to underground mines, rather than section
47.27, the standards applicable to surface mines, was granted
trom the pench (Tr. 10-11).
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Stipulations

The parties stipulated to the following:

1. The subject mine is owned and operated
by the respondent/conte